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1L Introduction
The Draft Cease and Desist Order against Woods Irrigation Company (Draft CDO) includes

cursory and often contradictory analyses of evidence and avoids making important factual findings.
The Draft CDO does not properly define the water rights of Woods Irrigation Company (WIC) or
identify any other water right pursuant to which WIC approprizites water. The Draft CDO explains
that in an enforcement proceeding, “it may not be necessary to define all of the parameters of a

right” (Draft CDO, at 15.) That approach runs counter to State Water Resources Control Board

(State Board) policy and long-standing principles of California water law.

= - - Y, Y S TR

The State Board initiated the action against WIC, along with actions against other Delta
10 [diverters, as part of its invesﬁgation into water use in the Delta and resolve existing uncertainties in
. 11 : -;he water rights asserted by in Delta water users. (Strategic Wbrkp]ad for Act1v1tles wﬂhm the San |-
» Franc1sco -Bay/Séc'rameﬁto-_Sah Joaquin Delta Estuary '(-St"r'atégiciwgrzkp_}an), at" 80~83 ) TheState

= . -Bgaj-d recogrﬁzed' identifying and vigorously prosecuting ilié_gal_: Delta divcréidns'i-v\éas'a matter ‘of

o | statewide concem. (id: December 28, 2009 Draft CDO, at, 2.) In this matter, the State Board and

: 15 Jits staff dedicated substantial amounts of tirlne. and effort to this end. It'is unfortunate the Draft
| 16 - :CD.O does little to address the State Board’s concern. | __

171 The Draft CDO concludes water rights are “likely” held or exist within -WIC.’ However,

i those conclusions are made without regard for the Jaw. As an example, the Draft CDO concludes

[that it s “likely” a pre-1914 water right of up to 77.7 cubicfeet per second (cfe) exists within WIC |
20 | The Draft CDO renders that conclusion without any evidence water was put to beneficial use prior _
=21 fto 1914 or that such use was diligently pursued. In fact, the Draft Q;QO---citcs no _fcyiQence- tosupportf .

59 | sub-conclusions including the quantity of water diligently applied, or the season when water was

23 '_ In this Draft CDO, the State Board has simply concluded that because WIC was diverting water for a long period of
time through some sort of diversion works, it must mean WIC has a water right. The State Board has incorrectly
24 | construed the intent to use water and the actual use of water as sufficient evidence to establish both a riparian right and a
pre-1914 appropriative right. A riparian diverter, however, is only entitled to divert from the natural flow. (Lux v
125 | Haggin (1886) 69 Cal. 255, 391(“Haggin™).) In contrast, a pre-1914 appropriator is only entitled to take water for non-
riparian lands after riparian needs have been met. (Rindge v. Crags Land Co. (1922).56 Cal.App. 247, 252 (“Rindge).)
26 .| In the San Joaquin River Basin, the type of water right determines whether the right holder is subject to limitations on
when and how much water may be diverted. The limitations for riparian right holders are very different from those for
27 l-pre-1914 appropriative right holders. Without determining what rights WIC and the landowners may have, the State
Board cannot determine whether WIC or its landowners are subject to any limitations. Thus, the State Board has no way
28 [ of knowing whether WIC or its landowners are violating any of those limitations and making wnauthorized diversions.
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1 applied. The Draft CDO concedes those deficiencies exist, and posits that direct evidence is not
| 2 [needed; “inferences” are acceptable. Given that approach departs from well-established principles
3 | of water law — which require water rights determinations to be supported by fact, not interference —
4 | it is of no surprise the Draft CDO cites nothing for support. The Draft CDO simply explains
5 | evidence is not needed because of “the difficulty in obtaining evidence from more than 100 years
6 tago.” (Draft CDO, at 32.) |
7 If the failure to define WIC water rights was not enough, the Draft CDO’s otdering
8 [ paragraphs inexplicably delegates to the Deputy Director decision that should have been made in the
9 || Draft CDO . The Draft CDO tasks the Deputy Director with making final water tights
‘10" determinations. This delegation oversteps the State Board’s authonty Nothmg n the State Board '
11 .resolnuon deIegatmg authonty to the Deputy Director authonzes her to deelde ‘water nghts It also|
12 places w1th the Deputy Director a decision that should only be made aﬁer prov1d1ng WIC the
13 '=Iandowner of ‘water user at issue, and mterested partles a falr heanng Because the delegatlon lacks
14._ any requxred asdJ udlcatory formalltles the delegatton will hkely lead to v1ola110ns of due process |
15 . For ail of these reasons and others presented below the State Board should not adopt the_
16 Draft CDO.. The State Board should direct staff to re-examine the ewdence and prepa.re for the.
17 §State Board’s consideration a draft order that includes a complete analysm of what water-nghts if
18 any, are held by WIC and 1dent1ﬁcat:10n of water nghts 1f any, of !andowner and waternusers w1th: :
19 fWIC pursuant to whlch WIC appropriates water ..... o -
20 {11,  Legal Standard _
221 | The. ﬁndmgs in the Draft CDO are not supported by suffiment analyses or’ conclusmns The{i o '
22 | findings of an administrative agency must include sufficient information to “bridge the analytic gap
23 | between the raw evidence and ultimate decision or order.” (Topanga Association for a Scenic
24 Commum'ly v. County of Los Angeles (1974} 11 Cal.3d 506, 515.) This requirement “serves to
75 | conduce the administrative body to drew legally relevant sub-conclusions .supportive or its ultimate
26 [ decision™ and prevent the agency ﬁem “randomly leap{ing] from evidence to conclusions:™ (i, |
27 1at516.) Not only do these requirements ensure findings are supported, but they “enable the
28 | reviewing court to trace and examine the agency’s mode of analysis.” (Id.) As explained below, the |
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. t strategre Workplan and bound the ‘State Board' to undertake specrﬁc. ac

Draft CDO does not provide this required analysis. Instead, the Draft CDOQ’s evaluation of evidence
is based on unlawful deference, inferences that evidence that is not in the record ex1sts and

unexplamed ignorance of other existing evidence.
III. The State Board Has The Authority To Define, And The Draft CDO Should
~ Have Defined, WIC’s Water Rights

The Draft CDO dedicates nine pages to the defense of the State Board’s authority to

determine whether diversions are made pursuant to valid pre-1914 appropriative and riparian rights.
Not surprisingly, the Draft CDO concludes the State Board has the statutory authority to evaluate

claims of pre-1914 and riparian rights to determine if water diverted pursuant to those rights

[amounts to actual or threatened unauthorized diversion or use of water. (Draft CDO at 10—]1 )
] Desplte the Draft CDO’s strong statement of authonty, the Draﬁ CDO does not ‘act on 1ts authonty,- o
' 'farhng to. deﬁne the ‘water nghts held by WIC, or water nghts held by water users or landowners' o
’_w1th the-WIC semce area. (Draft CDO, at 30 fn 1) This fmlure results in. the Draft CDO that-
Jfalls short of satisfymg the mandated requirement of the Strateglc Workplan to 1dent1fy and‘ )

wgorous}y enforce water rights in the Delta, and that renders conclusmns that are mcomplete and
legally deficient. ' |

A.  The Draft CDO Does Not Vigorously Defend Water Rights
State Board Resolution No. 2008-0056 approved the goals and ob]ectrves set forth in the

‘to meet these: goals. |-

The Strategic Workplan identified illegal water diversions and uncertain water supply as a major

3 1ssue aﬁt‘ectmg the Delta

The number and magnitude of illegal diversions in the Bay-DeIta watershed

is unknown. However, it could be quite significant. In the past certain water
diversions to Delta jsland properties had been characterized as taking place
under riparian rights. Recently, however, the State Water Board found in
Order WR 2004-0004, that some of these property owners lack a riparian
right for their water diversions because their properties were not adjacent to
Delta waterways. The San Joaquin County Assessor’s records reveal that
many parcels within Delta islands are not contiguous to Delta waterways, yet
aerial photographs show the parcels are being cultivated and therefore are
likely supplied with water diverted from Delta channels. While ‘many of these

dlversmns may posses valid pre-1914 appropriative water rights, the bases of

COMMENTS ON DRAFT WIC CEASE AND DESIST ORDER
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1 right must be investigated to make that determination.
2 ¥ (Strategic Workplan, at 82.) In order to create water reliability through certaioty of 'suppiy and
3 { reduce illegal diversions, the Strategic Workplan requires' the State Board to:
4 [V]igorously enforce water rights by preventing unauthorized diversions of
5 " water, violations of the terms of water right permits or licenses, and
violations of the prohibition against the waste or unreasonable use of water in
6 the Delta. -
7 (Strete.gic Workplan, at 81.) This mandate is the apparent instigation of this proceeding. The |-
8 original Draft CDO, issued December 28, 2009, stated the purpose for initiating the CDO was to
9 _f‘vig’orously enforce water rights by preventing unauthorized diversion of water.” (Original Draft
10:'(:1)0 at2) | o
_H‘ |  The Draft CDO does not satisfy this mandate 'I'he ﬁndmgs mcluded in the Draft CDO do-
12 _ _httle to reduce the uncertamty of water nghts in the Delta If. the State Board were to adopt the'
1 3 :Draﬁ CDO left unanswered is the basu: question presented by the CDO what nghts support WIC’ ”
e .- dwersmns‘? The fact that this. questlon remains unanswered underscores the Dtraﬁ CDO s fallure to
15 provxde certainty and take vigorous enforcement. | |
e B. Without Defining  WIC Water Rights. The Draft CDO Cannot
17 Determine Which Diversions Are Unauthorized -
18 Without first defining the water nghts relied upOn by WIC, the ablhty to deterrmne whether__

WIC dlve"r'smns are authon-zed is mherently- comprorms _ the State Board ltself recogmzes,".';‘ c

O

20 defining water rights is a prerequisite to the determination of whether diversions are validly made or
57 unauthonzed and subject to enforcement:
22 In cases where a diversion is not authonzed by a water nght permit or license,
but the diverter claims to hold a riparian or pre-1914 appropriative right,
23 ascertaining whether the water diverted has been appropriated in accordance =
24 with State law, as expressly authorized by Water Code section 1051,
necessarily will entail evaluating and deciding whether the riparian or pre-
.25 1914 appropriative claim of right is valid. Similarly, taking enforcement
action as authorized by Water Code section 1052 or 1831 necessarily will
_ 26 entail evaluating any riparian or pre-1914 appropriative Claims of right
27' advanced by a diverter. Otherwise, the mere assertion of a riparian-or pre-
_ 1914 appropriative claim of right, without providing information to support.
28 such an assertion, would effectively thwart the Board’s ability to exercise its
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1 'enforcement aetlon is “more limited” and “may not be- based

"Board concedes it has not perfonned the necessary analyses to def' ne' wier 3 water nghts (Id at 4 '

'15 21 D) Desplte thlS clear annunciation of limited purpose and asserted dlft'erent standards the

" 'unlawful Although the Draft CDO should have performed a full water nghts analys1s it d!d not

nghts up to 77. 7 cfs Second its evaluatlon of ev1dence is a:bltrary and capnelous The Draﬁ CDO. |

enforcement authority, and to fulfill its statutory mandate to prevent illegal
diversions.
(Draft CDO, at 10-11 [citing Water Code, § 1825].)
The Draft CDO does not define allegedly held by WIC, or even identify the water rights
relied upon by WIC to supports its diversions. As the Draft CDO recognizes, without this step, the

analysis and conclusions needed in the Draft CDO are “thwarted.”

IV. The Draft CDO Concludes Water Rights Are “Likely” Without Conductin Bg

Legally Required Analyses

As noted above, the Draft CDO does not identify the water rights relied upon by WIC to
support its diverswns The Draft CDO dlscloses that the standa:d to determme whether to take an

the same amount er qua.hty of | "

ewdence that would be required to substantlate a nght . (Dr i CDO ‘at 15) Indeed the State '

Draft CDO ﬁnds that riparian and pre—1914 rights “hkelz” e)ust (Id at 21-22) ThlS ﬁndmg is

Th]s lmnted analysis prohibits the Draft CDO from deterrmmng rlghts are “llker ?

A, The Draft CDO’s Determination Of “Likely™
U OB ncompgte Analvsns And Thus [s Uﬁlanul-

The Draft CDO does not adequately support its ﬁndmg that pre-1914 water nghts are |

- -'i“hkely ” Flrst, the Draft CDO apphes an meorrect burden of proof '-It‘-unlawfully assum‘ s?‘;WIC has| =

(1) assumes facts that are not part of the evidentiary record, (2) applies evidence inconsistently, and

(3) 1gnores evidence that does not support its anatysis.

(H The Draft CDO Improperly Apphes The Burden Of Proof When -
Analyzing If WIC Appropriates Pursnant To Pre—19l4 Water nghts

The Draft CDO improperly apply the burden of proof to WIC’s clann of pre—19l4 water |

rights. The Draft CDO correctly annunciates the burden of proof in its. npaman rights analysw

COMMENTS ON DRAFT WIC CEASE AND DESIST ommn
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Specifically, it states that upon a showing by an entity supporting enforcerhent that insufficient
evidence exists to support a water right, the burden of proving the right shifts to the party who
claims a right. (Draft CDO, at 20, 25.) This is the correct standard and one that the Draft CDO
should apply in its analysis of pre-1914 water rights. It does ndi. |

Instead, the Draft CDO presumes WIC diversions up to 77.7 cfs are valid, requiring the MSS
Parties to prove a negative. The MSS Parties combed extensive historic records and found no
evidence to support intent to establish a pre-1914 water right or evidence demonstrating the diligent
pursuit to put water to beneficial use. Notwithstanding, the Draft CDO assumes a pre-1914 water
right was established. (Draft CDO, at 28 [“the burden does not rest on Woods to demonStra_te it has

a right to divert up to 77.7 cfs”].) 'Ihat-éSsﬁﬁiption is not consistent with the law. Inthe abse_ncé of

‘evidence, ‘an enforcement action is “proper unless the ‘landowner or water user can provide

information to support the asserted right. -

2 The .Evalu_ati‘o’n-'Of"vai_deﬁcé”Tﬁ '1i)¢termine -P-re-19'14 Wai.:er«Rfi.ghts_ -iIS-- '
“Arbitrary And Capricious: B o N _ |
(@  The Law Does Not Support The Draﬁ'CDO Approach To
Assumes Facts Not In . The Evidentiary Record And
Contradicted By Record Evidence

The Draft CDO states that evidence of pre-1914 water rights must be evaluated in the light

[ most favorable to the party asserting the right-due to the diﬁiéﬁlty in providing historical evid&_en@;g:.2 o

(Draft CDO, at 29-30.) The Draft CDO goes beyond deference and sssumes facts not part of the |

evidentiary record. The Draft CDO cites Order WR 95-10 to support the assumption of fact

| approach. However, the approach in Order95—10 is readily dlstmgulshed from tﬁ@: approachtakcn 3

in the Draft CDO.
In Order 95-10, California American Water Company (Cal-Am) presented: (1) evidence of

Il an intent to establish a pre-1914 water right, including deeds, notices of appropriation, (2) direct |

I? The legal basis to provide deference is not well established, as the Draft CDO-only cites one case in support of this

principle. In addition, even if such a principle exists, it should not be provided liberally. This type of defererice has.not |
historically been a consideration in the evaluation of pre-1914 water rights and if applied a5 broadly as suggested by the
Draft CDO, it would fundamentally change the evaluation of pre-1914- water rights, since the proof of any pre-1514

water right at this date would require century-old historical evidence. :
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- ?CDO concludes WIC or Iandowners have satlsﬁed each element

evidence of actual water usage prior to 1913, (3) evidence demonstrating the existence of a physical

water plant from 1880, and dollar volumes of water sales prior to 1914. Even after considering this

evidence in the light most favorable to Cal-Am, the State Board determined this. evidence was

insufficient to establish a pre-1914 right because it did not specify the specific amount of water that
was beneficially and continuously used and contrary evidence indicated the claimed amount of
water could not have been diverted. (Order 95-1 0, at 20.)

In the present matter, WIC produced significantly less evidence than that provided by Cal-
Am in 1995. WIC did not produce any direct evidence of appropriation of water prior to 1914, or
evidence of a water system used for irrigation purposes. In fact, contrary evidence was entered that
indicated the WIC system was a drainage system used to reclaim land In order to conclude pre- ‘
1914 water rights were “hkeiy the Draft CDO went beyond conszdenng all ewdenee in the hght _ |

most favorable to WIC instead, it assumed evzdence not in the record and 1gnored ev1dence thaf

suggested WIC was not dehvenng water prior to- 1914

®) The Draft CDO's Evaluation Of Pre-1914 Water Right
Requirements Improperly Assumes Facts Not In Evidence And
Ignores Evidence In The Record Without Explanation

The Draft CDO recogmzes that establishment of a pre~1914 water nght requires proof of

' three elements: (1) intent to appropriate water prior to 1914; (2) actual d1vers10n of water for |

beneﬁc1al use; and (3) dxl:gence in putting water to beneﬁmal use. (Draft CDO, at 2? ) The Draft

" '%::pre—1914 water nghts up to |

77.7 cfs “likely” ex1st within WIC. This conclusion is not suppoxtable As epramed in more detail

- ;ln Sectlon IV the State Board has not performed adequate analy31s to: detenmne 1f a pre-1914 water3 Er:
' nght ex1sts In addmon the analysxs it did perform was ar’oltrary and capr1clous - 1t assumes |

| evidence not in the record, ignores evidence in the record without explanatlon and does not provide

sufficient explanation connecting the evidence to its conclusions.

@) There Is No Evidence Of Actual Apgropnatlon Of
' Water Prior To 1914 - _

' In the preseht matbei', the Draft CDO coneedes'there is no direct ‘-evidence"u{ﬁat WTC actually

diverted water before 1914, and therefore a pre-1914 water right cannot be estabhshed based upon

COMMENTS ON DRAFT WIC CEASE AND DESIST ORDER
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:such intent. The Draft CDO describes the 1911 Agreements ast

I pre-1914 water use. (Draft CDO, at 32.) The Draft CDO discusses two articles from the Jate 1800s

referencing plans to build an irrigation system and assumes this system was constructed. (Id., at

31,) The Draft CDO also evaluates maps and agreements that reference a water control system

i around 1910 and assumes this system was delivering appropriated water. This assurrlptiorr is not

supported by evidence and is particularly egregious because the Draft CDO fails to consider
information in the record that indicates the system was a gravity system in place to provide drainage
from a high water table and tidal influences and was incapable of providing irrigation to much of
the WIC service areﬁ. (Exhibit MSS R-14, exs. 5, 6; WIC 60, at 3; WIC 4E; WIC 4G; Reporters

Transcript 991:4-13.) In the end, the State Board Concludes there is no direct evidence of diversion.

prior to 1914, but that 1t is reasonable to “mfer” WIC delivered water pnor to 1914. (Id. [“1t s |
. reasonablc to mfer that nngatmg a large part of the. intended service area requlred a large part of ‘

: i-77 7 cfs. ”]) This kmd of mfcrence is not supportcd by ev1dence in the record is arbitrary and- ._

_ *capncious and: cannot be: the bams upon wh1ch the State Board detenmnes a pre-1914 water nght is | L

_ "flrkcly.” |

(i)  The Evidence Does Not Support A Finding That WIC
Intended To Appropriate Water Prior To 1914

The Draft CDO concludes that WIC intended to appropr.iaté water prior to 1914 based on the '.

[E]vidence of a plan to divert up to a combined 77.7 cfs of irrigation water on
the. original ‘Woods service area’s:lands, even after .its :subdivision into:
smaller tracts, as they anticipate that the agreements-will run wﬂ:h the land.

(Draft CDO, at 31.) As described by the Draft CDO, this evidence does not indicate WIC intended
to appropriate water. Evidence of intent to divert water tied to the land cannot be evidence of intent
to divert water pursuant to an appropriative right.?

The Draft CDO also pomts to the 1909 Amcles of Incorporatron as evidence that WIC

Vintended to appropriate Water. However, the Draft CDO concedes this _mtent is limited by rl_.gh-ts: _

3 Asnoted in detail below, pp. 11-12, the 1911 Agreements ¢annot srmultaneously stanid for intent to preserve a riparian
right and establish a pre-1914 right.

COMMENTS ON DRAFT WIC CEASE AND DESIST ORDER
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g;were ngt‘capabie of being ungated (Draft CDO, at 32) The State Bcard does i

[[were rnade as:set- forth in:the Agreements Second the statements were made to further 1

Tof WIC Were not subject to cross exammatien and not made under penalty of petjury Flnally;

held by WIC landowners in 1909. (Draft CDO, at 31.) Therefore, if all landowners and/or water
users were diverting pursuant to their own rights in 1909, the Articles would not evidence any intent
on the part of WIC. Further, the language cited by the Draft CDO indicates the 1909 Articles
intended to acquire water and water rights only for the purpose of supplying water to stockholders.
The Draft CDO does not provide an explanation of how this evidence supports the conclusion that

WIC intended to establish a pre-1914 right of its own.

(i)  There Is No Evidence In The Record That Supports
The Conclusion That WIC Was Diligent In Putting
Water To Beneficial Use

Even if one were to conclude an intent to appropriate water existed prior to 191 4, there must
also be evxdence that WIC was dlhgent in putting water to beneficial use. (fnyo Consolzdated Water
Co v. Jess: (1912) 161 Cal 516 520.) The Draﬁ CDO’s conclusmn that WIC was chhgent in | | .
puttmg 77 7 cfs of water to beneﬁcxal use is not supported In this regard, the Draﬁ CD@ con51ders B

only one: plece of cucumstanua] ev1dence the complamt in ‘the 1957 action to qmet tztle In this | -

compla::nt WIC stated it had been dehvermg water as envisioned by the 1911 Agreements smce the b

Agreements became effective. (Draft CDO, at 32) Reliance on the 1957 complamt is not

appropnate for a nu:mber of reasons. First, the complamt mcludes inconsistent accounts of WIC

[ water deliveries; 1t states that WIC had been delivering water since 1911 as env131oned by the 1911

Agreements, yet concedes certain lands w1thm WIC whlch were 1dent1ﬁed in the 191 1 Agreements

dlsnnsses the statements limiting WIC dtversmns and relies only upon those contending deliveries

statements were general and not supported by any corroborating facts or evidence.
_ Further, in relying exclusively on the 1957 complaint the Draft CDO i gnores other evidence
in the record without explanation. The Draft CDO does not address the fact that a year aftér the

'qulet tlt}e achon a WIC representatrve stated WIC did not have pre-1914 water rights.- (Woods; :
' 'Irrlganon Company v. Depariment of Employment (1958) 50 Cal 2d 174) Thzs statement was

subject to cross exammation, made under oath, and against the interest of the declarant and

COMMENTS ON DRAFT WIC CEASE AND DES!ST ORDER
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1 ltherefore should have been given more weight — not less — than the statements made in the 1957 |
2 | quiet title complaint.
3 In addition, the Draft CDO did not consider the testimony of Mr. Stretars, the prosecution
4 {team witness, who stated that the first year in which there was evidence that WIC diverted 77.7 cfs
5 | was in 1964. (Reporters Transcript, at 123:11-19.)
6 In the end, the Draft CDO acknowledges that that the record contains no direct evidence that
7 |WIC was diligent in putting water to beneficial use — stating the 1957 complaint does net |
8 | “demonstrate an exact timeframe for development of irrigation within the Woods service area” — but
: 9 {does not explain how it overcomes this lack of evidence to conclude that irrigation was expanded as
10 .env1swned by the 1911 Agreements. For all of these reasons, the Draft C]j'O lacks a legally -
11 ' 'defendable conclusxon that WIC diversions up to 77 7 are supported even in: part by a pre—1914
"'12_..waternght | e ‘ | e "
130 'B. - The Draft CDO’s Deterniination Of “Likely” Riﬁéi-’ia_g Rights Is
14 - Unlawful L : L | '
15 ' 'The'Dra-ﬁ CDO properly sets forth the rules which'mﬁt be satisfied in order to preserve a |
16 'npanan right in a severance. (Draft CDO, at 22-27. ) When land is severed from contlgulty with a
17 | water course, the non-contiguous parcel loses its npanan nght absent affirmative proof of intent to
18 | the contrary. (Id., at p. 23.) In section 4.2.3.1, the Draft CDO.ﬁnds that: “Parcel 2” appears to. have
;315;:9' | :mamtamed fiparian nghts because “the n‘ngatlon contracts were{.m place and the contracts were 5
| 20 |lintended as a lien upon all the lands aﬁer subdivision[.]” (Draft CDO at 22.) n support of this
21 _. conclusmn, the State Board does not c1t_e _any ‘Case iaw but only cltes 1ts own prewous dec1smn in!
| 22 [Order WR 2004—0004 (Phelps). (Draft CDO, at 19, 20.) The Phelps decision does not, in fact,
23 f support the proposition that a contract to ‘maintain irrigation service is evidence of intent to preserve
24 la npanan right and such a proposmon is not otherwise supported |
25 | @ A Contract to Furnish Water is Not Sufﬁcnent to Demonstrate an Intent
v to Maintain Rlpanan nghts _ _
- 27 The water nght whether it be riparian or appropnatwe or held by the landowner or the pa.rty
28 [ furnishing the water, is in no way evidenced by the act. of creating a contractual right to receive

COMMENTS ON DRAFT WIC CEASE AND DESIST ORDER
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}o‘f&ntent to preservea rlpanan nght

water, nor by making the contractual right appurtenant to the land. (See Stanislaus Water Co. v.
Bachman (1908) 152 Cal, 716, 723 (“Stanislaus™); In re Thomas' Estate (1905) 147 Cal. 236.)

Both riparian and appropriative rights result from contracts to furnish water and may be appurtenant

{ to the lands upon which the water is used. (See Title Insurance & Trust Co. v. Miller & Lux (1920)

183 Cal. 71.)

Contracts to furnish water are merely agreements to sell and deliver water. (Stanislaus, p.
722-723.) “Such an agreement confers a right to receive water upon the terms agreed on, and this is |
no doubt a right in real property . . . but it does not necessarily follow that the instrument by which
it is conferred con-stitutes a present grant or transfer.” (/d, at 723.) Additio‘naily,- the terms of the

contract determine whether a contract to furnish water becomes. appurtenant to the land on which |.

‘the water is to be used. (Copeland v. Fairview Land & Water Co (1913) 165 Cal 148.) When an
'agreement to furmsh water mcludes a provision that the water will only be used on the lands of the
.--partles to the- agreement then the ri ght to receive water pursuant to the contract becomes a covenant

-1 4. ‘runnmg with the land. (Fresno Canal & Trrigation Co. v. Dunbar (1889) 80 Cal 530.)

Accordingly, the 1911 Agreements are contracts that un mth the land w1thm WIC’s service

area and, to the extent a water right(s) exists, they create a real property right to receive water on

those lands (See Stanislaus, pp. 722-723.) The mere ‘existence of such contractors before

| subdivision of the la.nds and their appurtenance to the lands after subdmsmn is not, per s, ev1dence

2) The 1911 Agreements Do Not Manifest An Intent To Preserve Riparian
: ‘Rights For The Severed Parcels _

‘.:“.:--;"{a)':' The 191 I Agreements Cannot -Be* Ev:dence Of Intent To |

Maintain Riparian Rights And Intent To Create Pre-1914
Appropriative Rights

The Draft CDO finds the 1911 Agreements demonstrate an intent to preserve the riparian
rights of the landowners. (Draft CDO, at 22.) The Dra.ﬁ CbO- also finds the 1911 Agreements are

suﬁic1ent to demonstrate WIC’S mtent fo create a pre—l 914 appropnatlve right. (Draft CDO, at 31.)

'The intent to preserve a npanan right upon severance and the mtent to. create and- develop a pre-

1914 appropriative right, however, are two completely separate and dlstmct, mutually exclusive

COMMENTS ON DRAFT WIC CEASE AND DESIST ORDER
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1 [ concepts, which entail much more than the intent to use water and the -actual use of water. The
5 [ 1911 Agreements cannot be evidence of both of the above mentioned intents.
3 In Order WR 99-001, the State Board asserted that intent to preserve riparian rights is
4 mamfested when “evidence indicates that the parties to the conveyance intended to retain the
5 lriparian rights attached to the severed parcel.” (Order WR 99—001 at 4.) To make that showmg,
6 Ione must identify that the right to be retained is a riparian right. In contrast, the intent necessary for
7 [ creating a pre-1914 appropriative right is the intent to apply water to beneficial use on lands that are
g §not riparian. (Simons v. Inyo Cerro Gordo Mining & Power Co. (1920) 48 Cal.App. 524, 536-537.)
¢ [ Thus, the 1911 Agreements cannot serve as the intent to both maintain riparian rights and establish
10 pre—1914 appropriative rights.
“11 _ Additionally, in WIC’s case, the same water cannot be used as ev1dence of exerc1smg both a
12 :npanan and a pre-1914 appropnatlve nght (Cal. Water Code § 1201 1202 ) A npanan d1verter is |
13 ‘ only entitied to divert from the natural ﬂow (Haggm at 391 ) In contrast a pre-1914 appropriator
_. '14' .lS only entltled to take water for non-riparian lands after- npanan needs have been met (Rindge, at |
15 §252)) Thus, for example, if WIC diverts 77.7 ofs to lands Wthh are riparian, the water . dlverted to.
16 |  those riparian lands cannot be calculated mto the amount appropriated to support the establishment |
17 of WIC’s pre-1914 right. So, any pre-1914 appropriative right WIC could claim would be less than
18 77.7 cfs because some of that 77.7 cfs diverted is riparian;weter.
4o} The Drakt CDO properly aralyzes th circumstances under which  landownes may possess |
20 §both a riparian right and a pre-1914 appropriative right to use water on the same land (Draft CDO,
21 “Jrat 34—37 ) However the Draft CDO falls to: apply this- analyms properly The cn‘cumstances under i
22- whmh both npanan and pre-1914 rights attach to lands are rare and do not apply here, per ev1dence
23 | presented by WIC. (Id.; see Rindge v. Crags Land Co. (1922) 56 Cal. App. 247.) First, WIC did.
24 | not acquire an appropriative right on the lands within in its service area while those lands were part |
‘95 ‘| of the public domain and before riparian rights attached. (See Rindge, at 252; Borror, at 774.)
26 'Second, WIC did not acquire a pre-1914 appropriative right to provide water in a manner that a
27 npanan right could not provide. (See Rindge, at 253.) - | | |
28 If the 1911 Agreements demonstrate intent to preserve the riparian rights of the landowners

COMMENTS ON DRAFT WIC CEASE AND DESIST ORDER
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land for Declaratory Relief, (Exhibit WIC-4G) nor in any of the other documents submltted into |-

l'evidence to support the intent. Instead, the 1911 Agreements spec:ﬁcaliy refer to the landowners as |

’FWJC-GP) ‘Black's Law Dictionary (8t ed. 20043~

j the relevant documents, but instead established a contractual scheme, is in no way synonymous with

| -an understanding of, or an mtennon to preserve, riparian nghts

within WIC’s service area, then WIC must demonstrate intent to develop a pre-1914 appropriative
right to provide water that the preserved riparian rights within its service area could not
otherwise provide. (Id) WIC, however, provided no evidence that it built storage, imported
foreign water, or delivered appropriated water. Absent such evidence, WIC has not shown how the
1911 Agreements reflect an intent to preserve riparian rights.
(b) The 1911 Agreements Cannot Be Read To Manifest An Intent
To Preserve The Riparian Rights Of The Parcel 2 Because
The Terms, Provisions, Conditions, Factors And Language
Contained In The 1911 Agreements Are Contrary To,

Incompatible With, And Not Synonymous With An Intent To
Preserve The Rtparzan Rights. _

None of the documents submitted mto evidence support an express intent to- ‘preserve a |

npanan right: None of the deeds that resulted in elther the severance of Parcel 2; or the 1911 &

12 Agreements make any reference to a reservation of a npanan nght In fact, the word “npanan” docs I

not appear in the 1911 deed, (see Exhibits Dunkel 3F and Dunkel BG), the . 1911 Agreements

Most landowners at that time knew the hazards of dmdmg and subdividing property and the

(i) The Water Rate Is Quantified And lezted To77.7cfs

The 1911 Agreements lumt the amount.of water to be delwered to all of the subject lands to |

2 77 7 cfs. (EXthItS WIC-60 and WIC-6.) Such express quantlﬁcatlon does not’ support an mtent to :

maintain riparian rights, because riparian rights are not expressed as mathematical certainties nor

COMMENTS ON DRAFT WIC CEASE AND DESIST ORDER
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(Exhxblts WIC-60 and WIC-6), the 1909 Artlcles of Incorporatton, (WIC Exhibit PT-S at 28-37) 1
15 | the 1910 Bylaws of WIC (Exhibit WIC- IIA), 1957 Complaint to Quiet Title to Corporate Stock_'. o

“consumers,” which is legally defined as those who buy goods or semces (Exhlblts WIC-6O and

319 ) The fact that the parties here made absquter no reference to npanan rights at all in any of B

21 poss1b1hty that such dmsmns could result in: the severance .f r:panan rights.” (Exhlblt Musm-3J atf" g '-




are they defined in fixed quantities. (Prather v. Hoberg (1944) 24 Cal.2d 549, 560 (“Prather™),

.

citing Pabst v. Finmand (1922) 190 Cal. 124, 129 (*Pabst”).)

In Phelps, the State Board attempted to avoid the plain application of the law by concluding
that in limiting the water in the Wilhoit Douglass Tract to 77.7 cfs, the 1911 Agreements did not
reduce the landowners’ water right to a mathematical certainty, but instead the 77.7 cfs was an
expression of the physical capacity of WIC’s canal. (Order WR 2004-0004, at 28.) But, even WwIC
disagrees with that statement. Mr. Christopher Neudeck testified that the 77.7 cfs was not a limit to

the size of WIC’s facilities, but rather it was a specifically calculated number equal to one (1) cfs

Vo T - T R - SV R S

per 100 acres, a standard practice during that time for irrigation. (WIC RT, at 520, 525; Exhibit |

[
(=]

WIC-4, at 4.) By quantifying the amount of water, the landowners agreed to limit their water to one

[a—
ot

(1) cfs per 100 acres, regardless of the amount of water 't:h.e prope;'ty needs or the size of any. 'as'p'eet

of the diversion and conveyance facrhties

[y
M .

Further; in Phelps the State Board stated that with the exceptlon of the physu:al capamty‘: “

et
2

_ lmuts there was nothing ﬁ:rther in the- Agreements t.hat wouid otherwise limit the rtpanan rights.

[y
~

The State Board’s analysis in Phelps was improper and must be drstmgmshed here due to new

— -
[« T |

information in the record. Thus, the 1911 Agreements gre contrary to the spirif and definition of

s
-}

riparian rights and it would be unreasonable to conelude the Agreements were used as a vehicle for

—
0

express mtent to mamtam npanan rlghts ‘- e

e
o

(u) The Landowners Have No nghts In The Water
The 1911 Agreements state the landowners have no rtghts in the water, Whlch is

]
(e}

: 'mcompatlble with" the notion that WIC is dehvenng water pursuant to riparian. nghts held by':

b
W)

landowners. The language on page two of the 1911 Agreement to Furnish Water from WIC to

N
(3]

Jessie Lee Wilhoit and Mary L. Douglass and on page three of the 1911 Contract to Furnish Water

o N
N

from WIC to E.W.S. Woods is contrary to preserving a riparian right because the holder of the

N
L

water right and the water right being protected in the Agreemen'ts'is that allegedly held by-WIC, not |
that of the landowners riparian rights. ‘These paragraphs spec1ﬁca11y states: ' |

NN
QR

It is understood and agreed between the part:es hereto that this contract is not |
intended to and does not create or convey any lien, estate, easement, or

[
0
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servitude, legal or equitable, in any manner upon or in the canal or ditch of
[Woods Irrigation Company], or in or to the water flowing therein or which
may hereafter flow therein, nor does this contract create any equitable
covenant encumbering the said canals, and disposition thereof by [Woods .
Irrigation Company].

(Exhibits WIC-60 and WIC-6P.)

‘By signing these Agreements, the landowners acknowledged they obtain no lien, estate,
easement, or servitude in or to the water flowing in WIC’s canal, According to Black’s Law
Dictionary, lien, easement, and servitude are all different forms of a legal right or interest that one

party has in rea] property owned by another party. (Black’s Law Dictionary (8th ed. 2004).) As the

1911 Agreements do not create or convey any lien, estate, easement, and servitude, the 1911

: Agreements do not create or convey to one party a legal rlght or mterest in the real property clalmed '
by the other party |
‘ ThlS restnctlve language Is contradictory to the substance and objective of npanan nghts o "
such that no npanan propnetor would have allowed hlS nght to be described in this fashion nor _

would he have employed it as the vehicle for expressing his intention to mamtam their riparian |

rights. If WIC was delivering riparjan water to the landowners, there would be no need for this type

lof language between the landowners and WIC.

Aitheugh in Phelps the State Board felt this language did not preClude the preservation of a

Tnew ev1dence entered ‘by WIC contradlcts the State Board’s prior detenmnatlon WIC has

specxﬁcaily alleged that it owns the ca.nals d]tches and water therein. (Exhlblts WIC 60 at 3 and

"WIC—GP at 2) WIC further alleged the Ianguage in the 1911 Agreements is not sﬂent as to the'

basis of ownershlp, but rather, the 1911 Agreements clearly provide that WIC owns the canals and

' ‘dltches and the landowners do not and will not obtain a legal right or interest in the canals and

ditches, nor in the water therein or the water which may flow therein.

COMMENTS ON DRAFT WIC CEASE AND DESIST ORDER
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1 (iii) The Expiration Of The 1911 Agreements And WIC
After 50 Years Is Evidence That Contradicts The
Claim That WIC Or_Its Landowners Intended To

Preserve Riparian Rights

HOW N

‘Riparian rights are part and parcel with the land, not subject to prescription or abandonment
and, so long as the parcel remains contiguous 10 8 Watercourse, is the smallest tract held under one
chain of title, and is located within the watershed of the watercourse to which it is contiguous,
(Rancho Santa Margarita, at 529), the riparian right is perpetual. (Haggin, at 391, Rancho Santa
Margarita, at 529; Fresno Canal & Irrigation Co. v. People’s Ditch (1917) 174 Cal. 441, 450; M.
Shasta Power Corpn. v. McArthur (1930) 109 Cal. App. 171 192 (“Mt. Shasta Power™).) The 1911

(V=T - - B B

10 Agreements, however, are not perpetual, nor rs WIC. They end. They each explre on December 14, |
11 [1959, 50 years after the mcorporatton of ’WIC (Exhlblts WIC-60, at 3; WIC 6P at2; PT 5 at 29 )

12 These facts further: demonstrate the 1911 Agreements cannot reflect an 1ntent to preserve npanan _

13 nghts» _ . .
14 At the time the'parties entered into the 1911 Agreements, they knew the corporation was. |

15 {temporary and would cease to exist after 50 years because in 1909, two years ‘before the 1911
16 '- Ageements were signed, they signed-the Articles of Incorporation for WIC, which certified: “the | |
17 term for which said Corporation is to exist is fifty years from and after the date of its mcorporauon

18 (Exhxblt PT-5, at 29 ) Addltlonally, the 1911 Agreements expressly state that “[t]he sard water shall I

a 19 lbeso fumlshed by the' first party to the second party from the 29th day of September, 1911 untll the
¢ §14th day of December, 1959, and thereafter in perpetuity.” (Exhibits WIC-60, at 3; WIC-6P, at 2.)

1 [ While the last clause states “thereafter in perpetmty,” this promrse is 1L1usory and is so msubstantral e i

) as to impose no obligation because pursuant to WIC’s terms, WIC expires exactly 50 years after its

3 [ incorporation. (Exhibit PT-5, at 29.) In fact, discretionary, intervening action was required to |

54 |extend the existence of the corporation. . (Exhibit PT-5 at 34-37.) |

95 Furthermore, the 19117Agreements contain no reservatien of rights by the landowners for | -
26 1legal access. to Middle River to exercise individual npanan nghts in the event that WIC explred as:

27 contemplated Neither the 1911 Agreements nor WIC were expected to furnish water aﬁer |

28 |December 14, 1959 — absent some intervening discretionary action in which the existence of the
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18

20

SR Shareholders truly possessed npanan rights and intended to pursue those nghts by eXecuung the': =

»
23
24

25
26

27

51 (Exhlblts WIE:60; at 3; WIC-6P at2)

corporation was extended. It is unreasonable to think that a party intending to maintain its riparian
rights would have used an agreement that expired as the vehicle for expressing its intention. The
very idea of expiration is so contrary to the value, meaning and purpose of riparian rights that no
reasonable person would have permitted the possibility of expiration to be a part of any effort to
maintain riparian rights at the time of severance. The fact that WIC and the parties to the 1911
Agreements expressly contemplated their expiration in the absence of discretionary, future action
demonstrates that the parties did not intend the 1911 Agreements to be a vehicle for expressing the
intention to maintain the riparian rights of the landowners.
(iv) The Fact That WIC’s Sharcholders Must Pay For

Water Further Demonstrates The 1911 Agreements
Were Not Intended To Preserve Riparian Rights

WIC’s shareholders are required to pay for the water received from WIC, which is. contrary

to the exercrse of npanan rlghts Riparian rights, which are part and parcel of the soil 1tself are “are

; separate and dlstlnct from . . . contractual rights to water ? (M, Shasta Power at- 191, {emng San

Bernardino v. szerszde (1921) 186 Cal. 7, 13].) The 1911 Agreements, however, clearly state |

water must be pald for:

For the water herein agreed to be furnished, the consumer in consrderatlon of

the promises, hereby promised, promises and covenants to pay in gold coin of -

the United States to the Company or its agents as may hereafter be provided
- at its or their ofﬁce as fol]ows[ ]

In addition to being required to pay for water, the parties to the 1911 Agreements are subject

to cessaions m delwery in the event that they fail to pay - for water (Exhlbrt MSS 5 at 2 ) If the :

1911 Agreements, paying for water would be unnecessary, and they never would have agreed to
have deliveries cease upon failure to pay the water bill. (Mt. Shasta Power, at 191 N

This payment of gold coin for water furmshed pursuant ‘to the 1911 Agreements is in
addltton to, and separate from, the total costs for rnamtenance and replacement of the canal and |

structures, the dehvery of water, to remove seepage waters, of the operauon of the WIC’s affarrs of

28 ) 11t1gat10n and of all other expenses incidental to the operatton of the canal system. (Bxhtblts WIC-
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1 60, at 3; WIC-6P, at 3.) While it is reaeonable to expect riparian landowners to pay for the costs

9 | associated with the existence, operation, and maintenance of the delivery system, it is not reasonable
3 lto expect them to pay for the water itself, as that water is theirs by nature of the riparian
4 §characteristic of their prOperty.
5 The provisions of the 1911 Agreements requiring landowners to pay for water are contrary
6 lto the essence of a riparian right. No landowner intending to create a document memorializing his
7 {intention to retain riparian rights would have chosen to include a restriction to pay for water which
8 [he already owns. |
9 (v)  Shareholder Restrictions On Purpose Of Use. Time Of
Use. Method Of Use And Restrictions To An Amount
10 ' ; Of Water Run_Counter To An Tntent, To Preserve
SN : ' ' : Riparian nghts _ _
1 |
vy B The 1911 Agreements cannot be construed as mamfestlng an intent to preserve the; -
_ 1.3 " landowners npanan rrghts at the time of severance because ‘the purpose of use, time of use ! ‘ o
| 14 {{seasonal), method of use and quantity of water used are not only limited, but are also controlled by‘ o

15 WIC and no landowner that intended to preserve his riparian rights at the time of severance would
‘16 | have willingly consented to such excessive restrictions. Rlpanan rrghts are only limited to
17 | reasonable beneficial use, and the amount of water available. (Pabst, at 129.} So long as water is
18 _available and bemg put toa reasonable beneﬁcrai use, riparian. proprretors may d1vert water w1thout Iy
19 ': J‘bemg restricted by the purpose of use, tlme of use (s¢asonal), method of use or quantrty of water‘ |
20 [used. (Haggin, at 390-391 People V. Shzrokow (1980) 26 Cal. 3d 301, 307 (“Shirokow™).)

o _'2 1. '_ L . Fu‘st r:panan owners are not 1nn1ted by purpose of use $0 1ong asitis beneﬁmal (Pabst at., :
22 1129. ). Riparian proprietors are only lnmted to reasonable beneficial uses and may apply water for
23 fany of the following: domestic use, irrigation, municipal use, mdustrlal use, preservation and
74 {enhancement of fish and wildlife, recreatiorial use, mining _and power purposes, and any uses
25 | specified to be protected in any relevant water quality control plan. (Cal. Water Code, § 1257.) The

| 26 §1911 Agreements however, speclﬁcally limit the shareholders” beneﬁclal use of the water 10

. 927 |irrigation only. The shareholders do not have the option of exercrslng a right to apply water. -

28 | pursuant to any other beneficial use.
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Next, riparian owners’ use is not limited by the season or time of year. Riparian proprietors-

may use riparian water year round, so long as water is flowing past their lands. (See Enterprise

Canal, at 441.) According to the WIC’s rules and regulations, however, Rule 11 limits the

shareholders seasonal deliveries of “four irrigations per season.” (Exhibit MSS-f,-at 3-4)
Additionally, riparian proprietors are not limited by any particular method or means of use.
Riparian owners may take their share of the waters of the stream by any means available, so long as
they do not injure other riparian users. (Haggin, at 391.) The 1911 Agreements, however, do not
permit the shareholders to take water by any means available, but in fact restrict them to receiving
water in rotation if WIC so elects. (Exhibits WIC-60, at 6; WIC-6P at 4.) Additionally, WIC has

the right to detenmne whether the use of water is neglectful and if it finds a shareholder’s use to be

s0, WIC. can dlrect that shareholder’s method of irrigation. Such determmatlon of whether a rlpanan
*pmpnetor s use of ‘water is reasonable is a questlon for the trier of facts m the courts of law.

.-(Prather at 560 )

o F mally, r1par1an proprretors are not limited to a specific quantity of water (Seneca C’om'ol
Gold Mmes Co. v. Great Western Power Co, of California (1930) 209 Cal 206 220) R1panan
owners are not lumted to specific quantltles of water, but instead have a “common ownershlp wrth

other nparlans on the stream [to] a correlatwe share of the natural flow,” (Rancho Santa Margarzta

at 560 562 see also People ex rel. State Water Resources Control Bd v. Form (1976) 54

20

23
24

25
_ : ._.26.'

1. 'shm* holders rece:ve if WIC feels water use is neglectful (Exhrblts WIC- 60 at\S WIC'

28

| nparlan nght The 1911 Agreernents, however, give WIC the power to ﬁx the amount of water

" Thus none of ‘the restrictions above are consistent with the nature and practxce of npanan nghts

Riparian nghts may be exercised as needed so long as put to a reasonable and beneficial use.
(Pabst at 129 Haggin, at 390-391; Shirokow, at 307.) Riparian rights are not restricted by the
purpose of use, method of use, method of delivery, amount of water, nor by the cost of water.

Includmg such limitations in the 1911 Agreements is contrary to a.ny mtent to preserve the npanan

-nghts of the landowners _
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1 (vi}  The Landowners” Agreement To Prorate Water [n The
Event Of Shortage Is Not Evidence Of Inteni To
2 Preserve Riparian Rights
3 According to the 1911 Agreements, in the event of a shortage, water will be prorated among | -
4 | the landownets in WIC’s service area on a per acre basis. (Exhibits WIC-GO, at 6; WIC-6P, at 5)
5 | This provision is incompatible with riparian rights because in times of shortage, riparian water is
6 Iadjusted according to the landowners’ needs based upoe their reasonable beneficial use of the Water,'
7 (an S. Chow v. City of Santa Barbara (1933) 217 Cal. 673, 695; Pabst, at 129), and not divided
8 equally based upon acreage. Again, no landowner intending to create a document to preserve his
9 | riparian right at the time of severance would permit the document to include a provision dividing-
10 the riparian nghts upon acreage and not upOn reasonable and beneficial use.
11 {vii) - The 1911 Agxeements Restrictions On Couvevance Of
Water_Rights Are Inconsistent With The Intent To
12 _ " Preserve’ Rlpanan Rights :
13 Rlpanan nghts may be severed by grant, condemnatlon or prescnptlon from the land to-
14 | which they are part and parcei (Gould v. Stafford (l 891) 91 Cal. 146 155; Haggin, at 392; Forest
| 15 | Lakes Mut. Water Co. v. Santa Cruz Land Title Co. (1929) 98 Cal.App. 489, 495.) The 19_11
16 | Agreements, however directly contradict | this riparian attribute because they state that “{t}he
17 | Consumer shall net sell or dispose of any o.f the Water, furnished under this contract, to any other
18 {land or person or allow the water to flow off his land upon the land of others.” (Exhlblt WIC-GO at
19 6 WIC—6P at 4—5 ) No landowner mtendmg to create a document to preserve his rlpanan nght“'“ |
20 would permit the document to include a provision that discusses conveyance — a concept not
" 51 |applicable and foreign to his riparian right, yet this is what WIC is asking the State Board to]
99 [ conclude.
23 V. The Delegation Of Authority To De.pu-tv Director Is Unlawful And Unclear
24 A. The Draft CDO Debgggtes Too Much To The he Deputy Director
25 The Draft CDO should have evaluated determined, and defined the water rights of WIC. To
. 26 lthe extent WIC is appropriating watet pursuant to rights held by landowners or water users. W1th1n :
27 the WIC service area, the Draft CDO should have 1dent1ﬁed those rights. However, the Draft CDO
78 {failed to take these actions. Instead, the State Board has directed the Deputy Director to receive

COMMENTS ON DRAFT WIC CEASE AND DESIST ORDER
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1 | information from WIC and its landowners/water users and make water rights determinations. This
2 fidelegation oversteps the State Board’s delegation authority and will likely violate the due Pprocess
3 | rights of landowner/water user and other stakeholders, including the MSS parties.
4 (1) The Draft CDO Goes Beyond Tﬁe State Board Delegation Authority
5 " The Draft CDO delegates the authority to make water rights decisions to the Deputy
6 || Director. (Draft CDO, at 60-61.) Specifically, the ordering paragraphs require the Deputy Director
7 | to receive information from WIC, its landowners, and its water users, evaluate the information, and
8 | determine if this information is sufficient to support WIC’s appropriations. (J4.) This delegation
9 fgoes beyond the State Board’s authority. Resolution No. 2007-0057 does not provide the State
10 jBoard with the authority to delegate the power to determine the existence and scope of water rights
11 [to the Deputy Director. It allows the State Board to deiég_ate its authority to record water --rights'
12. determinéﬁon' made by the State Board and make_dec_:isibné' rééafding temporary ‘water rights, but{ -
13 d___ées an pfOVidf:_ the Deputy Direc__;tor_ with the éﬁthority tomake binding- determinations defining o |
14 f water rights. (Résoiutio_n No. 2007-0057.) | '
15 | (2) The Un'l'awful-Délegaﬁon Will Likely Violate Due Process Rights
16 Thg ordering paragraphs allow the Deputy. Director to make water rights determinations
17 [ without requiring any specific process. (Draft CDO, at 60-61.) Such.detenninations, if made
18 [ without affording the landowners, water users, and/or stakeho.lder_s a fair hearing_ would contravene |
:_19 idﬁé-prd.céé's'jiréf ectaons S, e . _ e o o
20 B. Delegation To The Deputy Director Is Unclear |
21 The aﬁ €DO’s ﬁrst ordering .;paragraph'.provides":j;t:he"f;'Dgpu‘;y_ Director with the 'followit;g
| 22 | mandate: .. | -
23 For rights | not recognized ip this Order, the basis of right must be
24 substanti.ated by c.Iifferent 'infonnation than was provid_cd du;ing this hearing .
. . If the information provided does not establish a basis of right acceptable to
25 the Deputy Director for Water Rights, Woods shall not deliver water to that
property. ' B
26 | : _
27 | (Draft CDOQ, at 60-61 [emphasis added].) |
28 This mandate is unclear because it assumes the Draft CDO “recognizes” water rights, which
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is inconsistent with the State Board’s position elsewhere in the Draft CDO. (Draft CDO, at 21.)
This lack of clarity may result in this provision being read two different ways. First, if this
provision intends to reference rights that are “likely”, the Deputy Director must receive acceptable
information only for diversions over 77.7 cfs or outside the WIC service area. Aternatively, if the
State Board is taken at its word, the Draft CDO does not recognize any rights and before any
diversions are made the Deputy Director must receive acceptable information to substantiate the
right to divert water. The State Board should clarify this provision and the resulting duties of the

Deputy Director.

.VI. Conclusion

The Draft CDO cannot be adopted as it is currently . drafted. The Draft CDO includes

-unsupported analyses and unlawful determinations, centered on the Draﬂ CDO’s faiture to answer

| the single question at issue in this enforcement ac'ﬂon what nghts support WIC’s appr0pr1at10n of|

water‘? The MSS Parties request the State Board dlrect staff to re-examme the evidence and prepare |

for the State Board’s consideration a revised d:aft order that mcludes a complete analysis of what

| water rights, if any, are held by WIC. If the State Board dctenmnes WIC holds no water rights of its

own, the revised order should limit WIC to delivery of water based on water rights identified and

allegedly held by landowners or water users within the WIC serviced area.

|Dated: Janvary 11,2011 O’LAUGHLIN & PARIS LLP

\fSﬂ_._ 529
By; Z:#
Tim O’Laughlm L

‘ Attéfneys for - :
MODESTO IRRIGATION DISTRICT

Dated:; January 11, 2011 DIEPENBROCK HARRISON
A Professional Corporation /
// /7
_ D Rubin .
. Atto eys for 3
SAN LUIS & DELTA-MENDOTA WATER
AUTHORITY
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Dated: January 11, 2011 KRONICK MOSKOVITZ TIEDEMANN & GIRARD
A Professional Corporation

% Qj@ﬁﬁyc,ﬁw/ .

~ Clifford W. Schulz
Attorneys for
STATE WATER CONTRACTORS
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PROOF OF SERVICE

L, Jolanthe V. Onishi, declare as follows:

] am over 18 years of age and not a party to the within action; my business address is 400
Capitol Mall, Suite 1800, Sacramento, California, T am employed in Sacramento County, California.

On January 11, 2011, I served a copy of the foregoing document entitled: COMMENTS
ON DRAFT CEASE AND DESIST ORDER on the following interested parties in the above-

referenced case number to the following:
See attached Service List

[X] BY MAIL
By following ordinary business practice, placing a true copy thereof enclosed in a sealed envelope,
for collection and mailing with the United States Postal Service where it would be deposited for first
class delivery, postage fully prepaid, in the United States Postal Service that same day in the | -
ordinary course of business as indicated above. : IR R &

| X1 ELECTRONIC MAIL

1 caused a true and correct scanned'image (.PDF file) copy to-be transmit.téd-V_ia'tﬁéf;_électrénié-: ni_aﬂ i

. transfer system in place at Diepenbrock Harrison, originating from the undersigned at 400 Capito}’
" Mall, Suite 1800, Sacramento, California, to the e-mail address(es_);indicated_abbvé::’"'- L

[ ] BYFACSIMILE at a.m./p.m. to the fax number(s) listed above. e
The facsimile machine I used complied with California Rules of Court, rule 2003 and no error was.
reported by the machine. Pursuant to California Rules of Court, rule 2006(d), I caused the machine
to print a transmission record of the transmission, a copy of which is. attached to this declaration. '
[ T A trueand correct copy was also forwarded by regular U.S. Mail by following ordinary business practice,
placing a true copy thereof enclosed in 2 sealed envelope, for collection and mailing with the United States
Postal Service where it would be deposited for first-class delivery, postage fully prepaid, in the United States

. Postal Service that same day in the ordinary course of business. R . N -

"[] BY OVERNIGHT DELIVERY
' [ ] Federal Express [ ] Golden State Overnight _ _
Depositing copies of the above documents in a box or other facility regularly maintained by Federal

: Golden State Overnight with delivery fees paid or provided for. -

[ 1] PERSONAL SERVICE ‘
[ ] via process server [ ] via hand by:

I certify under penalty of perjury under the laws of the State of California that the foregoing
is true and correct and that this declaration was executed on January 11, 2011at Sacramento,
California. o | |

9"%@&: / Dhpasl

préy‘the V. Omish
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| SOUTH DELTA WATER AGENCY
14

15
16
17

. 18

20

" [ MODESTO IRRIGATION DISTRICT
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24
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27
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c/o John Herrick

Attorney at Law

4255 Pacific Avenue, Suite 2
Stockton, CA 95207

jherrlaw(@aol.com

¢/0 Dean Ruiz, Esq.
Harris, Perisho & Ruiz

pinig 9 13439 lmokmde Road; Suite 210

 Stockton, CA 95219
dean{@hplip.com

¢/o Tim O’Laughlin

Ken Petruzzelli

O'Laughlin & Paris LLP

117 Meyers Street, Suite 110
P.O. Box 9259

Chico, CA 95927-9259
towater@olaughlinparis.com
kpetruzzelli@olaughlinparis.com

WOODS IRRIGATION COMPANY CDO HEARING
SERVICE LIST
(VIA ELECTRONIC MAIL)
DIVISION OF WATER RIGHTS WOODS IRRIGATION COMPANY
PROSECUTION TEAM c/o John Herrick, Esq.
{ c/o David Rose 4255 Pacific Avenue, Suite 2
State Water Resources Control Board Stockton, CA 95207
1001 I Street iherrlaw(@aol.com
Sacramento, CA 95814 '
drose@waterboards.ca.cov ¢/0 Dean Ruiz, Esq.
Harris, Perisho & Ruiz
3439 Brookside Road, Suite 210
Stockton, CA 95219
dean@hplip.com

¢/o Dennis Donald Geiger, Esq. -
311 East Main Street, Suite 400
Stockton, CA- 95202 ~ '

dgclger@bgm com

CENTRAL DELTA WATER AGENCY o
c¢/o Dean Ruiz, Esq. :

Harris, Perisho & Ruiz

3439 Brookside Road, Suite 210

*Stockton, CA 95219

dean@hpllp.com

'STATE WATER CONTRACTORS ~
¢/o Stanley C. Powell

Kronick, Moskovitz, Tiedemann & Girard
400 Capitol Mall, 27" Floor
Sacramento, CA 95814

Continued on next page.
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1 ' _
SAN JOAQUIN COUNTY AND THESAN = SAN JOAQUIN FARM BUREAU
2 | JOAQUIN COUNTY FLOOD CONTROL &  ¢/o Bruce Blodgett
3 WATER CONSERVATION DISTRICT 13290 North Ad Art Road
¢fo DeeAnne M, Gillick Stockton, CA 95215-2296
4 | Neumiller & Beardslee director@sjib.org
P.O.Box 20
5 I Stockton, CA 95201-3020
6 deillick@neumiller.com
tshephard@neumiller.com
7 _
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