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SOMACH SIMMONS & DUNN 
A Professional Corporation 
DANIEL KELLY, ESQ. (SBN 215051) 
MICHAEL E. VERGARA, ESQ. (SBN 137689) 
LAUREN D. BERNADETT, ESQ. (SBN 295251) 
500 Capitol Mall, Suite 1000 
Sacramento, California 95814-2403 
Telephone: (916) 446-7979 
Facsimile: (916) 446-8199 

Attorneys for Petitioner/Plaintiff BYRON
BETHANY IRRIGATION DISTRICT 

BEFORE THE 

CALIFORNIA STATE WATER RESOURCES CONTROL BOARD 

In the Matter Of ENFORCEMENT ACTION 
ENFO 1951 - ADMINISTRATIVE CIVIL 
LIABILITY COMPLAINT REGARDING 
UNAUTHORIZED DIVERSION OF WATER 
FROM THE INTAKE CHANNEL TO THE 
BANKS PUMPING PLANT (FORMERLY 
ITALIAN SLOUGH) IN CONTRA COSTA 
COUNTY 

I, Daniel Kelly, declare: 

Enforcement Action ENF01951 

DECLARATION OF DANIEL 
KELLY IN SUPPORT OF . 
OPPOSITION TO PROSECUTION 
TEAM'S MOTION FOR 
PROTECTIVE ORDERS 

I am an attorney at law licensed to practice before the courts of the State of California. I 

am a shareholder with the law firm of Somach Simmons & Dunn and counsel of record for 

Petitioner/Plaintiff Byron-Bethany Irrigation District (BBID). The following matters are within 

my personal knowledge and, if called as a witness, I can competently testify thereto. 

1) Attached hereto as Exhibit A is a true and correct copy of the State Water 

Resources Control Board's Amended Consolidated Opposition to Ex Parte Parte Applications of 

West Side Irrigation District and Byron-Bethany Irrigation District to Stay or Enjoin the State 

Water Resources Control Board's Enforcement Action, filed on September 17,2015 in the action 

entitled Coordination Proceeding, California Water Curtailment Cases, Santa Clara County 

Superior Court, Case No. 1-15-CV -285182, Judicial Council Coordination Proceeding No. 4838. 

Ill 

DECLARATION OF DANIEL KELLY IN SUPPORT OF OPPOSITION TO PROSECUTION TEAM'S MOTION FOR 
PROTECTIVE ORDERS 1 
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2) Attached hereto as Exhibit B is a true and correct copy of the State Water 

Resources Control Board's Declaration of John O'Hagan in Opposition to Petitioner/Plaintiffs 

Application for Stay and/or In the Alternative Temporary Restraining Order and/or Preliminary 

Injunction, dated June 22,2015, in the action entitled Banta-Carbona Irrigation District v. 

California State Water Resources Control Board, et al., San Joaquin County Superior Court, 

Case No. 39-2015-00326421. 

I declare under penalty of perjury under the laws of the State of California that the facts 

recited above are true and correct. Executed this 21st day of October at Sacramento, California. 

DECLARATION OF DANIEL KELLY IN SUPPORT OF OPPOSITION TO PROSECUTION TEAM'S MOTION FOR 
PROTECTIVE ORDERS 2 
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1 KAMALA I). HARRIS 
Attornt~y General of CalifiJrnia 

2 TRACY L. Wll\SOR 
GAVIN G. :MCCABE 

3 Supervising D~puty Attorney General 
1VL<\ TTHEW B ULLOCK 

4 DEBORAH L. BARNES~ SHN 124142 
TARA L. Mt.rELLER, SBN 161536 

5 C LIFFORD T. LEE 
Deputy A tlornt;y General 

6 State Bar No. 7 4687 
. 455 Golden Gate Avenue, Suite 11000 

7 San Francisco, CA 94102-7004 
Telephune: (415) 703-5546 

8 Fax: (415) 703"5480 
E-ma11 : Cliff.Lee@doj .ca.gov 

9 Attorneys for Dejertdants and Respondents 
State f¥atcr Resources Control Boar,t. et al 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SANTA CLARA 

13 

14 

15 ~::din~tion Proceeding Special-:t;~ule --~ Case No. 1-l5-CV-2ll5182 
16 3.550) I 

17 

18 

CALIFORNIA \VATER CURTAJLM"ENT 
CASES, 

\tv' est Side Irrigation District. et al. v. State 
19 \Vater Resources Control Board, et al. 

20 Byron-Bethany Irrigation District v. State 
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JUDICIAL COUNCIL COORDINATION 
PROCEEDING 
NO, 4838 

CONSO:LIDATED OPPOSITlON TO EX 
.PARTE APPLICATIONS OF \VEST SIDE 
!RRIGATJON DlSTRlCTAND BYRON
BETHANY IRRlGATlON.DlSTRlCT TO 
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ENF'OR.C.EAlENT ;,\CTlONS 

Date: 
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The Honorable Peter H.l<irwan 
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lNTRODlJCTlON 

Having been deni ,d a p.rdimi 1tary injuaction. of the \Vati,;r rights curtaihnent notices issued 

by the Cali:fo111ia State ·\v o.ter Resuur~es Contrc)l B ·;ard (''Stah' Water Boa ret' or ~'Boatd"") in 

'Sacramento County, petitioners Byron-Bethany Irrigation District (BBlDl nnd West Side 

liTigation District (\VSTD) now seek a second bite at the apple. This time, petitioners are 

attempting to convince this Court to stay the Board enforcement action~ ~UlTenilypending against 

tht·rn. Petiticners' n1otions seek an extraordinary remedy that has no basis in law~ and rely on 

tnischaractetizations of the facts and docurnents at issue. For the n~:aso11s explained hc.lo1.v, a stay 

o:r restraining order is inappropriate because it is not allowed or autlwrized by section 526 or 

1094.5 of the Code of Civil Procedure, petitioners have failed to exhaust their adn1inistrative 

rem "'dies. there is no ·•concurrent jUiisdi~til..'!li" excepthn1 to the exhaustion do\.-:trine and even if 

there were, .the doctrine of prirrtary jurisdiction requires this .Courfto defer to the .Board's pending 

adniinistrative proceedings, and petitioners have failed to establish that the Board's adjudicatory 

hearings will impair petitioners· procedural dtte process rights in any way. Therefore, the Board 

respectfully requests that petitioners' stay motions be denied. 

.FACTUAL Al~]} PROCEDURAL BACKGROUND 

The State of California is in the 1nidst of the nto:-;t severe drought in the State's history. 

On January 17, 2014 .. Governor Brown issued aProcla1nation of a State of Emergency resulting 

ffmu the drought. (Board Request for Jud. Not.. (Board RJN). Exh. A.) The Governor called tor 

statewide reductions in water use and directed the State Water Board to ··put water right hold~~s 

throughout the state on notice that they n1ay be directed to cease or teduce water diversions based 

on water shortages." (Id., 1f 7.) On April25, .2014, the Goven:tor issued a continued procla1nation 

of drought emergency, which maintained the previous en1crgcncy orders (Board Rn~, Exh. B; ~11 

1), and further ordered the Board "to require curtailment of diversions when w~tetisnot available I 
under the divcrter ~ s priority of right:' (1d., ~· 17.) 

On Aprill, 2015, GovernorBt(JWn issued executive OrderB-29-15. (BoardRJN·~ _Ex11~ C.) i 

I It again extends tht: stH1e of emergency (hl" ·'1l 1) and orders that 

__ .. " __ -- -- ------- - ---·--- ·--- -- . ·-----·- ···-. ---.-- - --· __ ...,.... ___ .,....... _____ 1 
Const' lid a ted Opp )Sitiou to E:·~ P<1lt 7 Applit~ation~-; of W va.t _;ide Ltigation D istdctan i Byr 'm~Hcthany ht.igaHon 
Distr\i:llO f· tay or Enjuin th - Stat -· \Vtrkr Resmtret.·; Contn ... l Board's Enti1r<; '-!m,;mt Ani0n:; 0-L -C ··-2R5l R2) I 
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1 The Water BcH-trd shall require frequent reporting ofwuter divL~rsion and use by water 
.dght ho]ders, conduct i11spections to dett:.11nine whether illegal di\'l;rsions or wasteful 

2 and unrcasonab e use of water are occ~trring, and bring enforcement actions against 
iUe:gal diverters and tl1ostJ engaging in the wasteful and llru·easonable use of ·"va.ter. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

2? 

23 

24 

25 

26 

27 

28 

(Jd .. ~ 10.) 

1n April 2015, the State \Vater Board issued a notice to "11 holders ofpost-1914 \-Vater rights 

in the Sacramento and San Joaqlrin River watersheds that they may need to curtail their 41versions j 

1 
ch1e to insuft!c.ient projected water supplies. The Board i~sued a further such notice r>n May 1, 1 

2015 (IVIay notice). (\V.SITJ Second Am.ci1. Pet. and CompL {herea:ftc:r "'\VSID Contpl.1~). Rxh. 

B.) As directed by theGoven1or's proclarr1ations ~md. Executive Order, the .Ivlaynotic~~ informed 

divctters, including \VSID, based on the nwst ret.:ent projections fron1 the Departrncnt cf\Vatcr 

Resourcr·s{DWR), that there was no \Vater available fordiveliers with rights post-dating 1914. 

On June 12, 2015, the State \Vater Board issued a thrther notice (June notice.). {\VS ID 

Con:rpL) :Exh. D.) As dir<:;cted by the Goven10r~ s proclmnations~ the Jtme notice infortncd tht~ 

public, inducting BBID and WSID, that based on water supply projections provided by DWR, 

there 'was only sufficient water to -supply water right holders with a prioTity date of 1902 ot 

earlier. The May and June notices are collectively refen-ed to a~ ~he Heurtaibnent HCltices,.'' 

On June 26, BB.lD tiled an action in Contra Costa County, challengingthe June notice. On 

June 29, vVSID, Central Ddta \Vate:rAgency, South Delta \Vawr Agency" and Woods .Inigation 

Company (hereafter "the \VSID Petitioners :· ~) filed an action in Sacramento County challe11ging 

both curtailment notices. The fo11Qwing day, the WSID Petitioners applied exparte for a, stay or 

ten1poraryrestrainin.g order (TR.O) enjoinit1g operation of the notic.es. 

An exparte hearing in the WSID vase took place on July 7 before Sacramento County 

Superior Court Judge Shdleyam1e W.L. Chang. TI1at satne day, the State Water Board petitioned 

the Judicial Council for coordination oft he BBID case. the WSID case, and the tlu·ee other cases 

r;hallen.ging the cmiaihnent notices. On July J 0 .. Judge Chang partially granted the~ WSTD 

Pei.itionen; ~ application for a TRO~ finding that the notices could be c:onstrued as cof,;:rc.:dve orders 

to cease diversions, and issued an order to show cause v.rhy a prelint1nary injunction shmild not 

' I 
-·-· -·c~ ~ .. l.Is•:_l.i·.~f_~~t;;{j. o;;t;Osi~o0c~ E~ Pnttc Aj,vlication> o;~ "''' Sid:'frr1~atio~_-5isi~ •_r:·~_i-~yro.~ ·~r~ft.~ .. tl;an~;·J.;;_ l.·~~!:~;i' 
issue, (\~rSID CurnpL, Exh. F.) 

l.JELrH.:ttc Stay or EnJCilfl Ute Stat·, Water Re:> lUr'ces Lomrcl boanl s Enr·m\~ementArtton::;; \ 1-15-CV-23.JltC,l 
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1 On July 15, the State \Vater Board took steps .. CIJnsistent w·hh Judge Chang's ort.k:r~ to 

2 1J1odify the curtaihnent notices~ aud a revised notice to aU diverters ·whoreceived curtailn1cnt 

3 nodce::;·(hereufter "'teviseu notice~'). (BB[D FUN, Exh. 21.). T1.tis·revised.notic,~ · rcscinded the 

4 CU11ailn1ent notices to tht: extent either col!ld be construed as "an ordt;r rcquiringJanyone] to stop 

5 diversions utider [their] afft;cted \Vater rights.-·' Ohid.) 

6 On July16~ the Statc<\VakrHoard's Ui tision of \Vater Rights issued charging documents 

7 co:m.mendng an administrative cease and desist (CDO) order proceeding against WSID,folhr•Ned 

8 by an infortnat1cll1 order the next day, issued pursuant to CaHfon1ia Code of Regulations., title 23. 

9 section 879~ subdivision (c)(l). (WSID Cpn1pl., Ex h. L) On July 20~ he Board i.ssued charging 

l 0 
1 

documents cornJnertch'lg an adtninistrative civil liability (ACL) proceeding against BBID. tBBID 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

RJ .. IJ, Exh. 26.) T.n both enforccrncnt. proceedinss, the prin1ary, predicate issues wHl be the 

detennination of whether there is suffident water available to divert., antl if so, whether \VSID 

and BBID are or were engaging in the unauthoriz.ed diversion of\vater in violation of \\1?,t~r Code 

section 1052. (BBID RJN, Ex h. 32, p. 2.; WSID Compl.~ Exh. K, pp. 2-3 ,) 

011 July 30~ Judge Chang heard atgument on the order toBhow· cause \Vhy a prelir.ninary 

injunction should not issue. On Friday, July 3 L p~1rsuant to the direction of the Judicial Council, 

the Presiding Judge of Alameda County Superior Court assigned the HonorableEv·e]io Grillo as 

coordination n1otion judge and, on his own n1otion, Judge Grillo stayed the five al:tions includ~d 

in the coordination motion~ On Monday, August 3~ the Sacrarnento County Superior Court~ 

tlu\mghJudgc Chang, issued a 1ninute order denying the. preliminary injunction in the '\VS.I.D 

cast~, which order also had the effect ofliftingthe TRO. (Board RJN, Exh. F.) Later that day~ th.e 

parties and the Sacrarnento County Supt~rior Court received notice of the stay issL1ed by 

Coordiu~.tion Motion Judge Grillo in. ,A.lan1cda County; (Board. RJN. Exh. H.) 

Ort August. 6~ BBJD requested a hearing bef(1re the Board (Board RJN, Exh. I) based on its 

I 

i 
25 disagree111ent \Vith the facts and allegations set fmth in the July 20 ACL cmuplain1, and on August i 

7, WSID likewise requested a hearing on theJu1y !6 draft CDO. (WSID Mot. at p. 3 & Ex; E.) I 
I 

On August 1 0~ Judge GrHlCJ isSl..led an order g.;ranting the Board~s petition for coordination 1 

26 

27 

28 ::md infi.mning the parties that he was avai1able to l..t~ar c:, part'"' applicatio.us fot temporary n'~licf 
! 3 

1

--- ·con~~fid",';te~ioppo;itio~· to l:; Pane App!icat-in-u,-. ., ~-:~f-. \--R-es~:~ -SI--.d-t;!·-.ln-. i·ga1ion l.ijstrict'; n·d Byron·.Be£hany in:igatiott 
Di..:-;tdr.~t to Stay or ~nj •in the State \Vatt,r .Rc:-;ources Cont.rol Bnard's EnfnrG~.~ment Action~: (l,.15-CV .. 2R5lx2J 
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on August 21. (Board RJN .. Exh . .1, pp. 3, 6.) No party applied to Judge Grillo for rcli<~£ 

Significantly. Judge Grillo's order specifically stated that, while the included actions were to 

rernain stayed pending assignrnent ofa coordination trial judge~ .; ,,[t]his order does not address the 

status ofJudge Chang's order of8/l3/l5 in the Jfe.st Side lrrfgaziun casoethat di~solved the 

ten1porary n:strainitig order and denied the motion for prelitrihmry in_iu~)~tion., (.ld. at p. 6~) 

On August 14! \VSID sent a letter to Judge Cht.ng in So.cratncnto asking that she vacate her 

denial of the preliminary injunetion because Jurlge Glillo had i~sucd a stay. Judge Chang denied· 

the request the following day. (Boord RJN, Exh. G.) 

Also on August 14~ th~' Judie.ial Council assigned these coordinated actions to be heard in 

Santa Clara Cou11ty Superior Court. On Septetnber 2, the Santa Clara County Snp\,;rior Cou11 

assigned Judge FJrwan as the C'oordi.nation trial judge. That san1c day. BBlD filed a first 

amended petition rind contplaint, adding new causes of action~ including a challenge. to the 

Board's pending ACL cnfbrce1nent proceedhtg. On Septemb~-r8, WSID filed a "'Second 

Amended and Sttpph~tnent~l" petiti0n and. cotnplaint, adding new causes of action inch.tding a 

cha11enge to the Board 's p..-::ndingCDO enforee1ncnt proceeding. 

On Septen1her 4~ this Cu-titi infonned the patties by email that it was holding September 15 

open for ex parte hearings in this matter. On Septetnber 9, BBIDand WSJD both applied exparte · 

to stay the enforcement proceedings. They also requested, and the Board af;:rreed. to delay the ex 

parte heating on the requested stay and TRO until September 22, over one month later than they 

could have had their applications heard by Judge Grillo. 

STANDARD OF REVIE'V 

A. A Stay :is Not an AYaHable Rer.nedy for These Proceedings. 

Both petitioners apply to this cout1 tor a stay, or alten1atively for a TRO, staying or 

enjoining pending administrative enforee!nent pn1ceedings before the State WatorBoard. 

llowever, neither petitioner jdentif]es any authority in support of its assertion that a stay is an 
I 

available rc1nedy. Although undeat: frotn U1cir pHpers~ it appears pct'tkmers intend to apply t'l1r a 1 

I 
stay under Code;'; of Civil Procedure se~,;tion 1 094.5~ subdivision (g). But subdivision {g) only 

authorizes a, stay of the "operation S' a "ji nal administrative order or dedsion made a? the n,'$Ul t I 
C~ns.:;Mute i C>t f>':::ii~ori to E",l' artc_ ApplicatWns 0f~it Sid~ l rr:~•ti~t;T)iftriet m~ a;;;:on-Be'!>";'Y J;ti ~~ 
D1s1m::t to Si.ay t'r. .lllJ<)ttU.:hc Slate Vv at ·~r Re~otm;e:-; Loutrol BoanJ. s l:mnrc:Jrne.nJ .Acnnn. ( l- b~c \ r ~2851 S.?.) i 
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1 of a proceeding in which by hnv a hearing is.required to he given, evidence is required to be 

2 tak,,.n, and discretion in the deterrnination of facts is 'f,ested 1n the inferior tribunal:~ (Code Civ. 

3 Proc., s 1094,5, suhds. (a), (g), ~urphasis added,) The Board hrls not issued -.1ny final order or 

4 decision here against either WSID or BBlD. Seetion 1094.5, subdivision (g) only pennit~ fl stay 

5 of the Efffect ofa final decision, after thedecisionts 1nade. Section 10945 does not pem1it a stay 

6 of1.ht: proceedings that would lead to a final decision. A stay therefi)rc is unavailable here. 

7 B. Standa.rd ofRcview for a TRO. 

8 ''A tE:mporary testraining order is ·issued to pf()hibit the acts complained of, pending a 

9 hearing on v..-hethcrthe plaintiff is entitled to a prelituinary injunction;'. (6 \Vitkin, Cut Proc. (5th 

10 ed. 2008) Provisional Remedies, § 284~ p. 224~ Code Civ. Proc .. § 525 [TROis a type of 

1] pre]irninary iiljunction]-) A TRO may b0 granted wl1ere: (1) it appears the plaintiff is enbtled to 

12 the relief detnandcd; (2) son1e. ad during the litigation wou1d produce waste, or great or 

13 ineparable injury, to a party to the ~ction: (3)therestrained act is in violation of a party's rig,.1-tts 

14 and \-Vould tend to render the judgn1cnt ineffect1.1al: and ( 4) when pecuniary compensation would 

15 notaffortl adequate relief. (Code Civ~ Proc.; , .. 526, subd. (a).) 

16 "In deciding whether to provide relief~ a court must weigh t-.vo 'inteiTelated' factors: {1) the 

r 7 likelihood that the moving party will ultimately prevail on tbe mt;rit~ and (2) the rclat ive hatpl to 

18 the parties ·from issl.tance or non-issuance ofthehljunction.'' (Butt v. ·State of Calif (1992) .4 

19 Ca1.4th 668, 677-678.) The burden is on the party seeking injunctive relief to estabHsh all 

20 element~ necessary to support the issuance of the it~_} unction. ( 0 'Connell v. Superior Court. 

21 (~alenzuela) (2006) 141 Cal.App.4th .. 1452, 14~1 ,) Injunction is an. extraordinary powt>r and is to 

22 he exercised. wjth great caution and only in those cases \Vhere it fairly appears that the n1oving 

23 party will suffer irreparable injury as a ·result of the action at issue. (Tiburon v. Northwestern R.R. 

24 Co (1Y70) 4 CaLApp.3 1160~ 179.) ln a case like this one~ where petitioners seek to re8train the 

25 performan · e of duties by a public agen~,~y, the pl1blie interest involved d~mands ~~a significant 

26 showing ofilTeparable injury.n (Ti·i/we Keys Prope.rtJ Ol~'1H?ts 'Assn v. Stolt; fVat, Resources 
! 

27 ControlBd (1994) 23 C'al.A!)p.4th 1459, 147 1.) j 

2~ ----- - --~-.. ·- -. -- . - I 
Cr n. olidaten Opposition to Ex Part ~.:; At plication:-; ofW.;;~t Sid~ Irrigation Di.strict andB;ynni~Bcthcny hTigatim-. ! 
Dtstri-t tn Stay or EnjJir; the St·ato V'ah!r Re!-;~mrcc-;; Control BDard~ i-1 Fnfiwcement Action"· (1. ... 15-CV-2S5'1:~2) 1 
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As eXJ>1ainod below, petitioners me unlikely to stu;ceed on the merits of their cbims. 
I 

2 Petitioners als have failed to establisl1 any of the other criteria for is:manc.e of a TRO. 1 

3 ARGUl\1ENT 

4 I. 

5 

\VSID's A:'\D B. BID's R£Ql!ESTS f 'OR A STA \ . OF THE PE~DI~G 'ENFORCE!\1.E1\T 
J~OCEEI.>INGSAiUtBARRED.BY SECTIOl\ 526~ SVBOfVlSlO:S (.B)(4)0F 11I ECODE OF 
CIVIL PROCEilURE 

6 Regardless of\vhether the Court (~On8trues WSUYs and BBID's ntutions as requests for a 

7 stcty or a;p_plications for a TRO, they ro.ust be denied. Section 526~ subdivision (b)(4) of the Code 

8 of C1vil Procedure~ rind its parallel provision in the Civil Code; section 3423. har any such stay oT 

9 irtillnction. These sections prohibit injunctions ·'[t]oprevent the execution ofa public statute by 

10 officers oft he Ht\V tor the public benefit" and therefore bar this Court ftort1 granting the requested 

11 rcliet: (Code Civ, Proe., § 526) subd. (b)(4)~ Civ. Code, 432.\ subd. (d).) 

12 Board staff (the Division of Water Rights~ enforce1nent unit) initiated th~ contested 

13 enforce1ncnt proceedings through the issuance of a~1 ACL complaint against BBID tor the alleged 

14 unauthorized diversion of water under sed-ions 1052 and J 055 of the \Vater Code. Sin1ilatly\ 

15 Board staff issued the chaUeuged draft CDO and infonnation order again~tWSlD pursuant to 

16 sections 1 325·-1836 ofthe \Vater Code and the Board's emergency drought regulations. :! (\Vat. 

17 Code, §§ 1058~ J 058.5 1 1825-1836; Cal. Code Reg~.~ tit. 23, § 849, stibd. (c).) All of these 

18 provisions are in Division l of the Water Code, and arc declared to be in "fw.iherance .. ,in ali 

19 respects for the V{dfare and benefit of the people ofthc state. ''J (\\-.,.at. Code, § 1050.) In addition; 

20 the Goven1or's April1; 2015, Executive Order spe,~it1cally directs the Board to "bring 

21 enforcen1ent a, .. tiot1S against illegal divertt;rs and those engaging in the wastt;fu1 and unreasonable 

22 

23 

24 

26 

27 

28 

1 Both V\lSID and BBID had opportuni.ticshefote Judge Grillo to see.k interim relief, 
which they declined to a" ail fur.anselveso[ (Board RJN, Exh. J at p. 6.) Petitioners no\v request 
a TRO~ but fail to exphtin why they could not have sought such reliefeatlier. Nor do they · 
provide any evidence as to how they will be irtepan•hly injured. (WSlD rvtoL at p. 14.) In 
addition the State's need to respond to the current drought crisis indicates that the publicit1terest 
\7\i'Ould not be served by a stay . . (See Code ofCiv, Pro,:; . ~ § 1094.5~ su.bd . (g) [stayn1ay not be 
granted if it is against the public. interef)t].) 

2 'l11e Cali fon1ia Legislature speci±1cal1y authorized the Board to prmuulgate c:.rnergency 
drought regulations in response to the pn~sent criticBl drought conditions. (Wat. Code,§~ 1058 
1 058.5.) . . 

6 I 
·-- ·- - -·-- ----·-- -·--- . ' . . . . . . . -----;--- ----·---:-·- --·-------.. -. ·- . -·-·---------~--·---·-------:-·--t 

C~ns~lida:tt:d Oppt>~il~o~no .Ex_ Part~- ~l P~'.:atic~m: of ~ e-st S/~t lrri.~<"t1 i ~:, t: Di~tric t and ~)T0n-Bct.~an)~ Ir?g11 tio;1 1 
Di:}tnct tn :2tay or 1:ltJCnnthe Smte W al 'T l:?..es,}Ui'(~es ( Jntro1 Boaro s Entorcc;m;.:llt Act;ons {1-l.J'·Cv .. ;lh:l !32) 1 
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, use of water'' in response to the continued state of drought emergency. (Board RJ N, E.x!t. C, , 
I 

2 10.) These enforcement actions are therefore h1furtherm1ce of a '<Jaw tbrlhe public benefit.'~ 

3 h1 People v. Ctit£~s (1?75) 51 CatApp.3d 961 1.965-9661 the Pir~t A.ppellate District 

4 reversed a trial court preliminary injunction thAt allowed hydraulic dredging in ~·iolation of state 

5 water quality require1nents. The Court of Appeal held that ··courts of equityhave·nopower by 

6 injunction to restrain a public offi,:er from perfonn.ing an official act that he is required by valid 

7 law to pertbrm.·~ (!d. at p. 966.) The fact that Hhardships ·will folio"··. or ineparable da1nage will 

8 ensue~ be~.~ause the officer delegated to cx,ecute such law tnay act unwisely.or injuriously to the 

9 party seeking relief" is not grounds tor an injunction. (}bid.~ sec Do.naldson v. Lungrc11 (1992}2 

10 Cal.App.4th 1514-1623: People v. Hy-Lond Ente1prises (1979) 93 Cal.App.3d 734, 753.) 

11 Vv'hile an injunction may be is~ued where a statute, valid on its face, is unconstitutionally 

12 applied: no such facts are present here, ( .. ,1crandetre v. San Francisco (1 979) 88 CaLApp.3d 1 05 ~ 

13 lll.) The BBJD ACL complaint istnerely a charging document by the Division of\,7ater Rights' 

14 enforcenJent tmit and h not a i:inal Board decisio11 (see sectionlV.B.L il'!fra). ~BBID RJN~ Exh. 

15 26.) Silnilarly, the WSID draft COO is a charging docuu.H!nt without any force and effec..:t absent 

16 final approval hyth'~ Boord members, which would 11ot happen until after the evidentiary hearing 

17 reqltested by Vv7SID. The information order directed against WSID si1nplyrequires it to provide 

18 the Board with relevant water use information, as authorized under the Board's investigative 

19 authority. {WSID CompL, Exhs. I, J; Cal. Code Regs .• tit 23~ § 879 ~ubd, (c)(l ).) . 

20 I1nportantly, petitioners have adequato altt."ffiative remedies to a stay of the Board's 

21 en.fbrce1nent proceedings. For exantple, if petitioners beli.e\·e that the Boatd's c:nforec.n1cnt unit 

22 has requested that the Board consider improper evidence, petitiom~rs u1ay move the Board to 

23 strike that evidence during the hearings they have requested. If petitioners believe that th~ 

14 enfon .. ernent unit iuclmle.;, staff n:tembe:rs that ho1d dual prosccutorial and advisory roles~ then 

25 petitioners can 1novc the Board to disqualify those n1e1nbers. (A1orongo v; State J·Va tc>r Rer•ourccs 

26 Cm-1tr'Ol Bd {2009) 45 CaL4th731, 734.) Finally~ if the petitioners believe that anyBoard 

27 nlen1ber is bk:si.,d or has pre-judged the issues pending before 1t then petitioners may tnovc to 

28 rect1se that n.1e~nber arid pro id<~ the Board with evidc11ce and arts"Urnt::nt 1n supr o1t ofrecusal. 
7 

i 
l 

------~~.~iS~1Ttfa-t~~-O.·tJposit~o:l tr~. E~.Parte. A.pplit~ations of Wcs.rsJde lrr. i .~ati;-;1, Di:;;:;1\t ~~;l ~y~m,;Bctha~y lrri~atio.n_,l· 
D1stnc1 to ;')tJJy or Fn.Jmn the Stale \~l"!ter Reso'Utees Control Boards Enfo1r.:0mc:m Acnons {1-15-CV<2R:dR2) , 



E-FIL r Sep 17, 2015 12:54 PM, Superior Court of CA, County of Santa Clara, Case #1-15-CV-285182 FHing IG· 76557 

i (State J;~ater Resources CotliJ'al Bd. Coordinated Cases (2006) 136 Cal.App.4th 674, 838-839.) 
! 

~ I :::ti:::~:l7::~::::alk::en:;::.::su:::::::l:r~::~:::::::::::::. 
4 II. A ST if':i L~' h,IJ>ROP£RBECACS£ P:t4TiTlONERS HAVE FAlLED TO EXUAlJST TtiEIR 

Ai>Ml N IS'l'HATIV E REl\1EDIES 
5 

6 

7 

8 

9 

10 

11 

I ") 
- ~ 

1 .... _., 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Petitioners~ stayn1o1ious also must be· denied because they ilnproper1y seekto staythe 

pending Board cmforcement proceedings before they are finaL in contravention oft he doctrine of 

exhaustion of a(in1inistrutive ren1cdies. As the appellate court has recently held~ '<[w]hen a ~ta:tute 

or lawful regulation estahlishes a quasi .. judidal administrative trihunal to adjudicate ren1edics, the I· 

aggrieved pa1iv is generally required to initially resort to that tribunal and to exhaust its appellate 

procedute.~· (Tejon Real Estate v. Cit'~' ofLos Angeles (2014) 223 Cal.App.4th 149, 155-·156.) 

Under this ?octrine, '"a controversy is not ripe for adjudication until the administrative process is 

cmnpleted.n (Tefon, sr~pra. 22~ C~tlApp.4t11 atp. ·156.) The doctrine is a ·~ru11darnentai rule of 

procedure." (Campbell v. Ui1ir. q(Cctli,'j: (2005l35 Cal.4th Jll 321.) It is "principally grounded 

un eoncern8 fa oring adn1in.istre.tive autonomy (i.e. courts hould not interfere with an agency 

detenninatlon un1il the agen.c .. y has reached a final deci:sio11) and judiCial <fficiency (i.e. 

overworked courts should decline to intervene in an administrative disputt~ unless absolutely 

necessary).'' (Fanners Ins. Exck v. Superior Court (PeopTe) (1992) 2 CaL4th 377, 391.) 

The separation ofpowers ·principle derived frmn the California Constitution provides the 

constitutional basis for the exhaustion doctrine. ( Count.v o.f'Contra Costa v. State ofCal(f. ( 1986) 

177 Cal.App.3d 6..c, 76-77 (,County qfContra Costa).) The County ofContrtt C<jsta court 

observed that because an ""administrative procedure is pat1 ofUw legislative proc~ess/' separation 

ofpowcrs rnandates that ·'a judicial action before the legislative process has been completed is 

prcmatun.; and a court is without jurisdiction until adtninistrative re1nedies have been exhaust~d."' 

(.ltL at p. 77 .) Likewise here, if the courts are pt:~rrnitted to e1\join an ongoing quasi,judkial 

ager1cy procedu re, this '\vould be to pcn11it the <:mnts to engage in an. unwatTanted interference'' 

and. also Vlould !;Xlni:.ravene the sc~paration of powers. (ibid •. , citing Santa Clara County v. Sup, 

Court (1949) 33 Cal.2d 552.: 556..) 

---(\m~nlidattd Oppr•sition to i.~· :Pi:!rte :~ppfkations ofVlest s•ci¢J::,;.igntion r)fS"rri~i·;;TByron~R .. thil"i\~· Trrigacion 
District to Stay or ErUoin the State ''Nnrer Resources Control Board's Enforcement ) etiot1::: (l~J5,.CV~285 i R2) 
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Jn Temescal JVatcr Co. v. Dr_ pt. oFJ ublic Works (1955) 44 CaL2d 90, 94 .. the Callfornia 

Supreme Court spccific.ally addressed the question of whether a water right determination ofthe 

"existence <,funappropriatcd watc~r'' is arnatter to be considered first by the D~:;JH.lrtment of Public 

\Vorks (the Board's predecessor) or wb(~ther a private party is ·'entitled to a trial de novo'' before 

the superi()r court Accordingto the Supren1e Court~ "a holding thatsnch danger is so itnmJnent 

as to justify an independent judicial proceeding to detenrdne the availability of m1appropriated 

water b~(ore the departlncnt considers un application, would deprive the administrative 

proc.eeding of all ofits proper functions . ." (Jd~ atp, 106, emphasis added.) Judi(.>1al r~hef frtnn a 

\\ aterri ght detenui-natior, is only proper under ::-;ection 1094.5 of the Code nfCivil Procedure. t4ler 1 

the agency has issued the water right permit and a.tler the agg1ieved party has exhausted all 

acb.nmistrative rc1nedies. (Ibid.) ln the present ~'ase. the exhaustion doctrine similarly bars 

petitioners fi·ou1 '"depriv[ing] the [Board's] ad1ninistratlve proceedingofall of its proper 

functions" by having a ••trial de novo' ~ before this Court regarding the contested water rights 

issues prior to a final Board determination of those issues. (ibid.) 

PetitionGrs n1ay assf~rt that the .. futilit~{' exception to the exhaustion doctrine allows them to I 

obtain a stay of proceedings. However; the Calitbrniv Supreme Court has held that this 

"exception applies only i fthe party invoking it can positively state that the adruinistrative agency 

has declared what its nJJing will he in a particular case~;, (Steinhart v. County ofLos Angeles 

(20 1 0) 4 7 Cal. 4th 1298, 1313.) A statementby an agency reprt:\~cntati ve Hother than tht~~ body 

charged with hearing and deciding" is not suflicient to invoke the "'fhtility'" exception. (Tejon, 

.npra, 22 3 Cal.App.4th at p. 158.) ln the present ease, poti tioners have, at best, only suggested 

that certuin Board stajfhave rendered opini.ons on issues to be considered in the pending 

enforcen1cnt proceedings. Brit petitioners have ptovided th.is Court with no evidence that any 

Board n1cmbcr has "positiveli) rendered a "'ruling" on the qpartkular;' enforcement actions 

ecmtestcd by the peti tioners, (Stein/l r.. rt. supra; 47 CaL 4th at p, 1315.) Since the· Board, ·1ot its 

I 
j• 
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1 

start: is the ··body charged with he-aring and.deciding~''.thc ~~futility'~ exception does not apply 

here, and the. exhaustion doctrine precludes the st~ysrequ\:.skd by the petitioners 3
. 

Ilt THE Col' cURRENT JtiRISDJCTION DocTruN.Fi ARTJc'ur.ATED ~~ .;v_,nJOt\AL AvJn;-BoN 
OOES · N·oT OBVIATE THE E.XHA lJSTION REQlJlREl\'IENT 

Petitioners assert that in .f./ational Audubon Siu.:iet,~,- v. Superior Court (1983) 33 CaL3d 419, 

448·A51 (National Audubon) the California Suprerne Court applied the toncunerttjurisdiction 

doctrine to overturn the exhaustion doctrine as to the Board where an aggrieved party has brought 

a jnd i.dal ~hallt!nge to thu. Board) s \Vater right authm1ty while a Board administrative proceeding 

d1rected against that party re1nains pending. (BBID rvfoL at p. 3: \VSJD ~v1ot. at pp. l-4.) 

According to petitioners~ this Cnmt's concurrent jurisdiction trumps the Board's jurisdiction 

since petitioners' judicial actions '~hallengh1g the Board'spcnding enforcement proceedings 

allegedly preceded the Board's initiation of the pending enforcetneDt proceedings. Petitioners' 

reading of 1VatimwlA udubon and the concurrent .iurisdktion doctrine is erroneous and should be 

rejected for at least three ~-easons , 

First. lvational Audubon did not involve a pri rate party actic n against the Board. Rather, 

-Natinnal.Audubon involved an action by private partie;; (several envir0n.1nental otga1uzations) 

against another private pa1ty (the City of Los Angeles Department of\Vater and Power-· "'Cityn}. 

The envitonn'iental plaintiffs challenged the City's water di~ ersions from the lvlono Lake basin in 

superior court. (National Audubon, stipra, 33·Cal.3d at p., 425.) The plaintitts did 11ot seek 
' ' 

jndkial review of any Board decision or pToceeding, or any reliefagainst the Board, \v'hilc the 

Board 'Was nan1cd as a real party in interest, the plaintiff..c; did not challenge a1td could not have 

challenged the Board·;:; decision to issue water rights to the City for its I\1ono basin diversions 

3 fn addition to requesting a stay of the CDO proceedings directed against it WSfD has 
also reqrtesled a stay ofthe Division ofVlaterRights' .August 7, 2015, order a. king WSID to 
provide tl1e Division with certain water use informath.Jn~ WSID tiled a petitio.n for 
reconsideration ofthator<ier with the B( ani on Scpttanber 4, 20 15~ which ihe ·Board has not yet 
acted upon. (WSlD ivlot at p. 3) Judicial review of this infonnation ordcrrequin.s the filing ofa! 
petition for Jec·m1siderationJ andjudicialrevicw is not ripe until at least 90 days 1rotn the date that ! 
the information order was .issued) unless tl1e Board ads on tltt'~ petition for reconsideration before I 
that date. ('Nat Code., ~ $ 1122, 1126 subd . (b);) This 90-day pcdod does not ru;n until 
Novetnbcr 4, 2015 : vVSID therefore has failed to exhaust its adrninistrati ·e remedies as to the 
information order and cmmot currently challenge that order. 

10 ! ----------:---------·----:-·-·-·---·-----·:-·- - ·-------·· ---·-----·---· .... -·-- - :-- - _· ------.------· --~-·-~~ 

I 
c:) .. m:~lidat¢.~ Oppo~it~!..Hl to .E.~, Parte ~'\. ppl~~ations o. f ·~vest :s."'ide Ird~a??n Di ·trict :md ~yro.n·Bet~w:JY_ lnig<1ti~~1 '· 
lJJstr.tct tc' Stay or bnJom the Slate Water l '.e~ourn::~ t.nntrnl Bf'ftrd. ~ J~.nfon~emem Acuon:l (l ~ 1 ) ·{:V-J8518.: t l 
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1 because the Board's fsstJ~nce of such water right licenses oct.:urrcd in 1974, and the·, statute of 
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I 2 Jin1itations for eha11e.nging that action had long since run. rid. at p. 428, fn. 8.) 
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National Audubon stands for the unren1arkablc prqposition that ifa private partybrings a 

water right ·actionunder the pubi1c trust doctrine against another private party, 'then the cottrts 

hav~ concunent jurisdiction with the Board to consider the dispute and the ptivate patty does not 

first ha·ve Lo bringthc action belbre the~ Board, As .National Audubon noted~ Califon1ia superkr 

i 

courts have historically hadjurii:idiction to resol~,e water right disputes among private parties. {ld. I 
at p. 449; see also .EnvironmeutallJcji::nse l ;'undv East Bay Afun. Utility Dist. (1980) 26 Cal .3d I 

I· 
183,200.) 

Second. petitioners~ attetnpt to expand National .. Audubon 's concurrent jurisdiction holding 

to include the situation where parties have filed superior cou11 challenges to cunently pending 

Board proceedings c011:flitts with JVationa! Audubon 's reasoning in support of concun·ent 

jurisdiction. National Audubon recognized that the Board's ~ ~expr.~detKe and expert knowledge'· 

as to w·atcr resource rnatterf" argued in favor ofapplying the ,.x,haustion doctrine~ even as to ·water 

disputes a1nong private partks. (JVatlottalAadubon, supra. 33 Cal. 3d at p. 451 .) However, the 

Suprc1ne Couii concluded that the trial cotu"t could retain original jurisdiction t6 consider water 

I 

I 
disputes among private parties and still rely upon the B<lard · s expettise by ihvok:ing the water I 
n~ference provisions ofthc \Vater Code. {Wat. Code}§§ 2000 et seq.) These provisions authorize 1 

the trial court to refer ''any or all issues invo1 ved in the suif' to the Board for the preparation of a 

speeial··master-style referee repmi. (\Vat. Code~ §§ 2000, 201 0-:!020.) As Ncuion.al A udubon 

explained, "'[t]hus the courts, through the exercise ofsound discretion and use of their n!fercnce 

posvers, cnn substru1tia1Jy eliminate the danger that litigation will by-pass the Board~s expert 

knowledge.'~ (iVationa!Audubon, supra, 33 Cal. 3d at p. 451.) 

Thv 1Vcttioncd Audubon-endorsed referenl~e option would not he available to the trial coUit 

where the dispute is not o.ne between private pmties) hut where, as-here} the ca..<;e inv0lves a 

private-party cha.llenge to art ongoi11g Boa.l'd administrative proceeding. In the latter situation it 

is the very judgment of the Board tha1. is being challenged~ so the Board v..-ould not be <~ble ro 

provide the t6al court with. refere;e sen -ices under the \;ourtre{er\!nce provisions of the Watet 
11 

·-·---C-cnsc tidrlted Oppo:;ition to ~Ex Parte ,~pjica.ti~~~-s-~~-t-;;v/C'St-S'it.1:r;rigit~~ p i-;:t:rir.t an~r11yron.::B-;thriRY-l;~[g<.ttion
Dil;tr1ct t<) Su:n nr Enjoin ti e State \Vater R~s~..m.rce~ . Control Board·~, EnH>rc;.:m~..m · Actions (1-1 5-CV-285182 ) 
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Code. ln such situations~ lVationul Audubon's retts,Jningin support.of ~.:oncwn~ntjurisdiction 

disappears and the concu·-reut jurisdiction d0ctrine becomes inapplicable. 4 

'D1ird, assurniug arguc11do that the exl1austion doctrine does not apply and. this Court and 

the Board have concurrent jurisdkti,m tu cons1der the watet rights is ueS raised in petitioners' I 
I 

pleadings:then the doctrine of primary jurisdiction nevertheless con1pds this Court to.deter to the 1 

pending Board enforcemt)nt proceedings, As the Cali fOmia Suprcme Court has explained, I 
primary jurisdiction; t,Inlike e..xhaustion: 

applies where a claim is originally cognizable in the c:~ourts, and t.:omesinto,play 
v,.rht:mever enforcement of the clain1 requires the resolution of issues which, under a 
regulatory schen1e, hav•e betm placed 'vlth the special emT1petencc of an 
adtninistrativebody; in such a casf:\ the judicial process is suspend ·,d pending rcfctTal 
of such issues to the adn1inistrative body for its views. 

(Fanm. r.:: ins. E:\change v. Superior Court (1992) 2 CaL4th 377, 390.) 'The primary jurisdiction 

doctrine "advances t\vo related policies: it enhances court dec1s!on-1naking and efficiency by 

allowing CA:1Utts to tak:e advantage of the administrative expertise and it helps assure unjfonn 

application ofre~ulatory laws." (Jonathan Neil & Assoc. Inc, v. Jones (2004) 33 CaL4lh917, 

932.) 

Application of the primary Jurisdiction doctrine in the present case would advahce both of 

these policies. As the Calitbrnia Supreme Court has noted! '([t]he scop~ and technical con1plexity 
. I 

of issues eoncen1ing water resource tnanage1ncnt are unequallt7d by virtually any other type .t'lf 

a\.tivity presented to the courts.~' (Environmental D(fense Fund., supra, 26 Cal.3d at p . .194.} 

Section 17 4 of the \Vater Code states that ''ft jhe Legislature hereby finds and declates that in 

ord\.'t to provide for the nrderly and C:!ffident administratiOJl of the water resources of the state it is 1 
j 

necessary to establish a control hoard which shaH exercise the adjudicatory and rt~gula.tory 

function~ of the state h1 the field of_vvater resour-ces." (Wat Code, § 174,) Unders~oringthe 

~ Petit.ionc.'TS dtcto Cozm~v ofSiski_voH v. Superim·· Cmtrt (2013) 217 Cal.App.4th 83., 88 in 
support of their arguments. (BBID l\1ot. at p. 3,, n. 3; \VSID .Ivlot at p . 4.) Ho,vever~the 
conctur~ntj"urisdict1Dn question raised in that case is entirely distinguishable fiotn this case. The 1 

.issue in Countv o(Siskfvou \VH3 what court hc.n.l iurisdit:timl as between the SacTamento and · I 
~iski:yon c:o:u1t~: ~upenor Co,uti~:~~~ .n~t.. as . ~~~r~ ~ ~ j~~sdi;::!of~l .~onf1i~t.bc~vyee~ .nte -~ ~p.~riot I 

1 \.-ourt and taeBocud. (County o.JvTSk!you. sup, a, .>.· t 7 L,tl.Ap1, .•• dt .-~t pp. ~8~8}.) Tins d~t;lSion 1 
27 ther~t()re does not support pC~titionerR ~ clailn that Natiorwl Audubon grants this Court exdu~sive I 

jurisd.icticm in this case. j 
28 

Cous<>lida ted(}ppo;.iti<:>n to Ex Parte Applications OJ:~ ¢<t S id.;-!rrigati "',n District and Byroti-B~tfum.i Irrigation I 
District to Stay or. Et~join the State \Vatf~rRe:<ourcoi ('(nnrol Board's :EnfN·c:en,l(:tflt Ar_;Lions ( J ··15 ... CV -28'51P2') , 
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j 

techrril~al complexity of the i~sne~_~ the Legislature required four of the five Board Jnexnbersto 

2 have specific expertise in water resources. (\VaL Code, §175.) TI1cneedfor expert judgment and 

3 w1i fhrm application of rebrtdatory rcquirenwnts becon1es particularly hnportant us the Board 

4 t~ngages in the highly challenging and <XH11plex tm;kof n1anaging water use throt~;ghout the State 

5 in this critical drought year. Petitioners~ stayn1o:tion.s therei()re contravene the ptin1ary 

6 jurisdiction doctrin~: and sho1.1ldbc denk:d. 

7 lV. THE BOARD' S E~FORCEMENT ACTIONS DO NOT ' 7LOLATE PETITIONERS" :OUE 

8 

9 

10 

11 

12 

13 

PROCESS UIGHTS 

Petitioners also argue that the Board~ s enfoi·cemen.t al.!tions n1ust be e1ijoincd because tlu::y 

allegedly \\'ill i.tnpair their procedural due process rights onn1ultiple grounds. For the 

reasons c.1iseussed below~ none of these arguments has nterit. 

;\,.. The Curtailment Notices 'Vet·cSuperscdcd by the July 1.5 Revise.dN.otice, 
and the Sacran1ento Sup,:rior Court Expressly Held that These Notices Do 
Not Violate the Notice Recipients' Due Proees!\ Ri::..bt.s 

14 BBID argues that the curtailment notices vioh~teits procedural due proces~ rights because 

15 they ' 'cotnmandn that '(,BBID cease diverting \Vater. '' (BBID Mot at p. 6.) However, Board 

16 

17 

18 

19 

20 

21 

22 

23 

24 

26 

27 

2H 

re1nov~d any such •·cmnmand" through the July I 5 revised notice. (BBID RJN, Exh. 21.) The 

revised 110tice ftilly addresses the alleged procedural due process deficiencies of the initial 

curtailment notices. First, the revised notice states that ·"[t jhc purpose of this notice is to rescind 

the 'curtailincnf portions ofthe unavailability notices you received." (Ibid.) Second. the notice 

declares that ''Tt]o the extent that any of the notict:~s desa::ribed above contain language that 11Jaybe 

construed as an order requiring you to stop diversions under your affected Water rjght~ that 

language is hereby rescinded. ' (Ibid.) Third, the notice anno1.:mces that "any language that tnay 

be; construed as n~quiring affeckd waLr right .holders to spb1nit curtailrnent ccrtificationfonns is 

hereby rescinded:' (Ibid.) Fourth, the notice infonn s the recipient that there is insufficient \Vater 

avaiJablc for certain categories of junior \Vater rights holders, hnt provides that "(i]fyou believe 

you received t his notice in error, or have information that you want to provide in response, t(1 this 

notice, or have in.fonnati0n you bdieve the State Vv at\.~r Board staff should otherwise consider, 

you rnay stibrnit that inf(nlJHltion··;·, to the Board. (ibid. _J Finally; the notice rnakes dear that it 
1 .. 

l ---~-~~fi~~~~0~~~~.~-~.]~ti.msA~. ~.JS.1i&tri~~~D~~.·c r ~d.; ~.;.~.~--.~y~~~? 
l)u:;tnct to Stay or El.1JIHU th~:~ State \'1/aterResonrc~:'S Control Board ~;;. r: 'ttorcemcnt r\<'tJon. ::;: (1 -1)-CV -2~)182) I 
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""does not estab1ish.orimpose any cmnplhmceresponsibilities·· and that H[n]otJ.;.compliance with 

this notice shall not constitute a, basis fnr the Stat~; \Vater Board's initiation ofany.enforc-tcment 

action." {Ibid.) The revised notk~e therefore n1akes it clear thM the notices themselves do not 

'\;onu11and'' BBID or any other \Vater user to cc~Jsc diverting ;,.vater and th.er~fore .do not Hd.c:priYe 

B.BlD of its right to tlivert water.'' (BBID tv1ot at p; 7,) 

According to the l.J.S, Supreme Court and the California Supreme Court, procedural due 

process is a Hflexible" concept that •'calls fi)r such procedun!l protections as th.e particular 

situation demands.'' ( ~Hathews v . .Eldridge (1976) 424 U.S. 319~ 334~ Oberholzerv. Commission 

on Judicial Pt!l:formance (1999) 20 Cal. 4th 371 , 390.) The .A1athc11·s CoUlt identifiedthe relevant 

due process thctors as follows: 

[fJirst, the private interest thatwillhc affected by the official action; second, the risk 
of an enuneous dep1:ivatio11 of such interest through the procedure used, and probable 
value, i.fany) of additional or substitute procedural safeguards; and finally, the 
Govenunent's interest~ including the fiJnction involved mvJ the fiscal and 
ad1ninistrative burdens that the additional or substitute procedural re:quirem1~nt v;ottld 
f~ltaiL 

(Afathev.•s, supra, 424 U.S. at p. 335.'} 

Application of the A1athet--vs three.-part balancing test demonstrates that the curtaihncnt 

notices as c1arified hy the revised notice are c.onsistent with procedural due process. First, the 

revised 11otice states that the curtaihnent notices are not to be construed as a cornn1aud to stop 

diversions or to subn1it cenificationfonns. that the notices do not establish or irnpos~ any spedfic 

compliance rcspnnsi.bilities, and that the notices "shall not constitute a basis for the State Water 

Board 's initiation of any enfi rcement action .. '' (BBID RJN, Exh. 21 at p. 2,) Thus. the 

curtailment notices as clarified by the revised notice have no direct effect on the petitioners ~ 

~;laimed post-1914 or pre-1914 appropriative water rights. As such, the curtaihnent 11otices do not 1 

l 
I 

implicate the;} "private intere~.f? .factor of the Af athcH ·s balsncing test. 

Second~ the V·./ater Code enforcement procedures· provide the petitioners with·mnple due 
i 

process protection. \Vhere tl1e Board files a complaint seeking civil penalties under sectio111 055 j 

of the Water Code, or the Board invokes its cease-and-desist autl10rity under section 1831 ofthe 

\Vater Cod4:, the named party is entitled to a hearing, ifoneis requested with.in20 days fron1 
14 

Cc.tl!!o Hdate7f(~)po-;,itiO-;;to Ex·P arte App! icationsoi\\r esTsi(iei;~r"ig~~~ti~;-[)";;triCt and B~yt6;:B~thany 1nigation ··~ 
District to Stay or Enjoin tht! Statt;: Water R~sou.rces Contn . .l Br..,anfs E:nfcm:.cmen.t Act.i.mv (l·· lS·CV·-28.5182) l 
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!"ervice l'fthe con1plaintor frorn receiving notice oftl1eCDO. fWat Code~§§ 1055, subd (b}, 

1834, s1.1bd . (a}.) The full Board indepe11<hmdy r-eviews the evidence and tna~{ tak<.~ addition~} 

evidence·. (Wat.Code, ,§S' 1055:, subd. (b) ~ 1832.) The patijes are e11titlcd to hrtroduc.c exhibits, 

cross-exaJ.nine and impeach witnesses a11d subtnit rebuttal tE:stinlony, (Gov. Code~ § 11513, as 

incorporated by CaL Code Regs., tit 23, § 648 .. subd. {b).) The.Board·s final decision is subject 

to judicial review . (Wat, Code. 9 1126.) Giyen that the Water Code expressly provides for a 

public--· hearing process and judicial revie¥\·, the present curtailment notiecs provide no risk ofany 

"erroneous deprivation' of the petitioners' property interests under the "'deprivation'' f~ctor of the 

Nfathel-t·s balancing test. 

Finally, the State's interest in issuing the curtailment notices is significant and cornpelling. 

As the Governor~s drought proclamations ha\erepeatedJy noted, the State is facing the worst 

drought conditions in recorded Calif0111ia history. As part of the State's drought m[lnagetnent 

~:fforts; the Governor has c~alled for statewjde reductionsin water us"' and has directed the State 

Water Board to "put \V:atcr right holders throughout the state: on notice that they may be directed 

to cease otred:ucc water d~versions based 011 w·ater shcrtages.'" (Board RJN, Exh. A, (,]7.) In 

order to address the worsening drought conditions~ the Governor's .procla1nations direct the State 

Water Board "'to require curtaihnent of diversion when water is not available under thedivetier's 

priority ofrigbt.''' (Board RJl'f, Exh. B, ~f 17.) 'Iherefbre, application of the "governmental 

interest" factor of the A1athews balancing test also yields the concltl.sion that the Court should find 

the contested curtnilnTent notices are consistent. with due process. 

While the W'SID niatter was pending in Sacrarnento County Superior Court, Judge Chang 

reviewed the smnc due process claitn, then t-aised by \\7Sib, in light of the revised notice. She 

concluded that becaus\;,i th notice Hno lor1ger requires recipients to cease diverting water or 

requires the1n to sign a cuJtrdlrnent ce1tiflcf.\te fonn under penalty of perjury,'' but only ~"notifPt"'-sJ 

the recipient that the Board has inforn1ation indicatin.gthat there ts 1nsuffkient water availabk fbr 

their vv~ter right priority~ such a deten1:1ination~ in and of itself. does not violate ·Due Proce~s 

reasons. 
15 
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1 B. The Curtailntent j\lotic•:~s Uo Not .1\le:ke a .FinalOcternnnation Regarding 
the lJnavail~hility of Water 

2 

3 BBID al&o argues that the Board's e11fbrccm~nt action will ':'.to late its due prQecss rights 

4 because the July 15 revised notice '"tnaintains the [Board's] findingst11atthere is 'UO \Vater 

5 available for BBID to dive1t under its pre-1914 water light, and maintains that BBID~s div,~rs:ion 

6 ofwator after receiving the Curtaihnent Notice is unlawi1Jl.l ~ (BBID .Niot at p. 8; see BBJD RJN, 

7 Exhs. 14, 2.1.) WSJD sir11ilarly argues, relying on a general fact sheet and a statcn1cntatapress 

8 conference, that the enforcement hearing will violate its due process rights because itvdll not he 

9 allowed to challenge the Board staffs tXmclusion in the July 15, 2015, revised notiee that there~ is 

10 insuffidel1t water available in the San Joaquin River to diveti.under WSID's priority of right 

11 (\VSID 1\·1ot. at p. 10.) These arguments arc baseu on a fundan1ental rnisreading of the relevant 

12 documents. 

13 

14 

l. The curtailment notices arc determinations of Board stafl .. . not the 
.Board 

15 First~ any staten1ents in tne curtaihnent notiees and revised notie.e as to the unavaHub11ity of 

16 water are determinations of Board er~forcement staff based on the inf(,rmation available to.tnem at 

17 the thne the notices were issued. not final det.en11inations of the Board itself: Neither the Hoard 

18 itself nor any Board n1ernber has yet n1ade any dctet1T1inations or fiuuin gs regarding the 

19 unavaihihility of water or the illcgalityofBBID's or WSID~s diversions --that is the very 

20 purpose of the Board enforcement hearings, whic.h are scheduled to commence on October 28 and 

21 November 12, respectively. (BBID RJN:, Ex...lJ. 32~ \VSID Cornpl.; E'C.h. 32.) Petitioners' 

22 , . arglllne'nts fail to recognize the fundamental distinction between a finding of Board staff 

23 reganling the general unavailability of water, made after staff conducts an invt"':Stigation as 

24 authorized under sections 183 and 1051 of the Water Code, verMIS a finding of the Board as 

25 applied to a particular water right holder that it is unlawfully diverting \Vater in violation of its 

26 priority ofr.ig)rl duG to tht. una"' ailahil1ty of water in the systenL 

27 This distinction is eonfinned bytht.~ Board's lettci explai11L1g that BBID~s petition "fi:)r 

28 reconsidcrat1on oftheJunenoticeishnproper. (BBfD HJN,, Ex.h 27 pp. l-2[Junenotice·'isnot 
16 

--c·cmsolidate-dQPP0sili~;-to Ex Partt; Applicationsc(~:-WesTsid;:Irrigarl~ Distnct rmd Byror!··fkthnny In."ig;Hion
Lh.~.;trict 1 ( Strr y or E Pjojn th.i:l ' ;tate \Vah~r ResotH'Ce~. (' Olltl\1! Hoard 1 sEn fnrc~.: meni Actiom, (!, ·15-CV ;. 2R51 R 2) 
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1 an order tJr deeision of the Board or Board's staff ac-ting under delegated authority"].) Petitioners 

1 cite to n l evidenc~e tbat thl: Bnard itself(>:!;" any Board Jnetnb(;'.f has made a11y detennination Ot_' 

3 findin!:,'I'S regarding the unavailability of water or the unlaw:fl~!lness of petiticmcr.;;:' diversions. 

4 

5 

2. "Petitioners will it ave an opportunity to contest a Illegal and factual 
issues at the Board's cn.forccmeltt hearings . 

6 BBlD asserts that the Board's ACL cn1nplaintam.l notice of enfon.:K.1·nent hearing \BBTD 

7 RJN. Exhs. 26, 32)establish that B.BID cannot challenge Board staffs t"lllegation ofwatt.,.-

8 unavailability at the Board ht:~ring. B13JD enoneously claints thatthis issue has been pre-

9 determ.ined and the only remaining issue is the runount of adrninistrative ptmalties to he assessed. 

J 0 (BBTD Mot at pp. 9-1 0, 12-13.) \VSID rnakes the sa.n1e argtlment~ but ignores the language of 

11 the draft C'DO and notice of enfon;emt~nt hearing a.ltoge1her. (WSID Cornpl., Exhs. I, K.) 

12 The July 20, 2015, notice ofenforcement action against BBID states that "BBlD is alleged 

13 to havo diverted" water while none was available to serveBBID,s \Vater right and that, "This 

14 violation is further described in the enclosed ACL Complaint'' (BBTD RJN, Exh. 22, p.l~ 

15 en1phasis added.) The notice further states that "if you disa!,'fec with the facts or aHegations set 

16 forth in the> A CL Complaint~ you may request a heating before the State. Water Board,'' and 

I 7 notifies B£HD that it may subm.it V/ritten testi1nony and other evidence lha.t it desires the Board to 

18 consider. (!d. at p. 2; see also Water Code§ 1055, stibds. (a)-(b).} The Jtily 16,2015, notice of 

19 enforc.e1nent action against WSID makes sirnilar statetnents. (\VSl.D CotnpL, Exh. I.) 

20 The ACL complaint against BBlD sets forth a nutnber of·'Allegations,'~ including that~ by 

21 June 12, 2015, ·•available supply \Vas insuffieient to meet the demands <Jf appropriative rights 

22 with the priority dates ofl903 and late:r through the Sacramento and San Joaquin River 

23 watcr.:hcds and the Delta," that Board staff issued a n.oticc of unavailability to these water rights 

24 holders on June 1.2, .2015, and that BBID continued tr divert approxin1a.tely 2,067 acre"" feet of 

25 water t.i)l1o:wing this notice. (BBID RJN, Exh. 26~ il'il 17~ 18., 2+, 25, 28.} The ACL l:Omplaint 

26 then tcnntains a section entitled (·P.roposc·d Civil Liability." and again notifies BBJD of its tip)1t to 

? 7, 13 l ' , t' t' t ld · -" "r~T .., ., • ., ··~ (I 4..., ) 1···1 · · A '"' 1 1 · :..,._· . a . ,oar . llc.anng (Hl lle t;l\ .1rc. ma _ter. ( . ar pp. ~. · 1llr _., ;<.. -4 ~ t ~ 1 /-. · 1e . C.w c;o n1p a1 nt 

2 8 spcc:i:ti ~ally states ihat: 
17 

----·--b.IJJ~oiid-t.th~d OprZ·srtionto-E~-Pal·t~-A:i)i:,ficatio~;~£ '~1est S-id~ IrrigJtion Di~trkt nnd H~ ' r(lJ1-Ikthar;y:-rn~igation 
Uibtrict to S u:-;,y o.r Enjmu the State V/ ater P esources (\ mtro l Board' s EnJomement A~~tkm '{ { l ~ 15-f'V<~85 I x2) 
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1 [i]fBBID 1~-qucsts a hearing, BBlD will ha e ~n opport11nityto he heth.d a11(:l to 
contest the allegations in this Complaintand the imposition of an .ACLby the State 

2 \Vater Board . ... If BBJD requests a hearing, the State \Vater Board w·iH consider 
whether to imr ose the civil liability, and if so, whether to adjust the proposed liability 

3 within the mm unt authorized by statute. 

4 (Jd. at ~143-44~ emphasis ndded; sec also BBll) RH" , Ex b. 27 at p. 2 [letter finding BBID 

5 pet)tion for reconsideration of June notice improper].) BBlD requested such a hearing on Au,gust 

6 6~ 2015~ spedficaBy stating that it "disagrees with the facts and allegations" in the A.CL 

7 complaint. (See Board RJN. Exh. 1. p. l .) 5 

8 Thcissucs identified in the Board's notic.{~ of public hearing tor the enforcement udion 

9 against B.BID in dude ~'[l1} hether the State \Vater B~)ard should hnpose administrative ,;:ivil 

10 liability upon BBID for trespass and if so~ in what a1nount and on what basis.'; (BBID RJN, Exh. 

11 32~ p. 2, emphasis added.) The notice ofhcar1ng also identifies -the pwposc of th~ hearing as· for 

12 the Board ••ro receive evidence rdt1va:nt to detennining H ·hether to i111posc adrninistrativc civil 

13 liability againsC' BBID for ''allegcd unauthorized diversion of water" and ]f so, in what mnount. 

14 (Id. at p. l~ emphasis added; see also Board RJN', Exh. K. p. 2 [identif}1ng as a key issue 

15 "'whether [BBID] engaged in the w1nuthod~ed diversion ofwatc.r.''].} Thv Board's det0rrnination 

16 ~wherher to impose civilliahilhy necessarily entails a predicate detcnnittation whether BBID in 

17 fact diverted ~water when no water.\vas available fc)r divLTsion under any rights it .was purporting 

18 t<1 exercise at the time, in violation of the prohibition against unauthorized d1version ofwaterin 

19 Water Code section 1052. (See id.3 Exh. 26~ 9J'jll ~-~~ Ex.h. 32, pp. 1-2 and w ·ater Code~ § J 055, 

20 subd. (c).) 

21 ·Likewise:- issue nun1ber 2 in the Septentber 1, 20 t 51 notice of enforcement hearing against 

22 \VSlD, to detennine \vhcilH.!rto adopt the July 16~ 2015 draft CDO against WSID. states: 4'[h]as 

23 vVSlD violated ~ or is \.YSID threatening to violate, the prohibition set forth in Section I 052 

24 against the unauthorized diversion or use of\\ ater?" (\VSID CompL, Exh. Kat p. 3.) Again, in 

25 order to tletetrniHe whether WSID's dh·ersioH. ate actually unauthorized, the Board will 

26 

'27 

28 

:'l WSID also reque~ted a hearing before the Board to contest the drail COO. (\VSID 11ot. 
at p; 3 & Ex. E.) 

I 
! 

I 

C<:ns··:H_dat~,~ '.lpp()~it~c;~ to E~.r~~rt~!\P'Pi~~;tTo"D=1"(;r'west s~e Irti~ation. Distd.:t allil ~:ft·on::-Bdlm~~ Ir1~gati§~ 
[hstJg;t w ~>Hry or EnJOUl the Start' \Vater J{r:R''Urces control Bonrd. s EnLJrc ·u1ent.A.~uon~ l-15..{_;V-285J 81) l 
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I 

necessarily have to determin \7ihether there vvas sufficient \Vater in the systen1 to enable WSJD to 

2 Jegally divert water under its priority of tight 

3 Finally. the Board;s final d\::.temlhlf.ltiO~l ofBBlD • sand ·wsiD' s liability after the 

4 enforcement h.earings will be subject to reconsider~tion by the Board ''rid judicial review hy vvrit 

5 of admini~trativtnnandate. (\Vat. Code, §§ ll2L, 1126; Code Ci\t. Proc., § 1 094.5.) fhetefore, 

6 the petitioners· due prot: ··ss arguments a:.re groundless because they can c.ontest their liabiHty for 

7 unauthorized diversions in the Board hearings. 

8 

9 

10 

11 

12 

3. The curtailment notices are tullv consistent with the U.S. District 
Court's decision in Duarte ~Yursery v. v:s. Armr Corp!-. ofE11gituers 

Contrary to BBlD's assertion, the Board's notices and enforcement action against BBID a~e I 

not "at odds wiih" Duarte Nursery v. US Army Corps ofEi'ngineers (KD, Cal. 2014) 1.7 I 

13 

14 

15 

F.Supp.3d 1013. (BBID Mot. at p, 11.) In fact, these general notices are, ifanything, more 

1

. 

consistent with due process principles than the Regional \Vater Quali ty Control Board's specific} 

individualized Notice ofViolation (NOV) that the court upheld ag&iust a due process challenge in I 

that case. (See Board RJN, Exh. D~ see also Exh. G, p. 3 [Chang n1ling ho[ding that the July 15 

.16 

17 

u~ 

19 

20 

21 

22 

24 

25 

26 

27 

28 

revised noticeis''akin to the notice ofviolation'' in Duarte~) In Duarte, theRegiouaJ Water 

Board had issued an NOV asserting that the plaintiff~ were "'in ·violation of' the prohibitions 

against diseharges in the federal Clean Water Act and state Porter Cologne 'Water Quality Control 

Act. (Id. at p. 1016.) However, similar to the July 15 revised notice; the NOV did not order the 

plaintiffs to cease their violations, but rather t1oti!1E-'<.l them that the cited violations ~·ubjected them 

to potential administrative civil liability and tequi.red them to submit a plan to ntitigat.e the 

violation. (Ibid.) Plaintiffs challenged the NOV on due process grout1ds, asstrting the' Regional 

\Vater Board was required to provide a hearing prior to issuing the notice. {Id. at p. 1024.) 

The court rejucted th1s challenge, holding that n[t]he NOV docs not divest plaintiffs of 

anything, nor does it order lhern to ,_top doing anyth1 n g." (I d. ut p. 102 5.) ·Rather~ the order 

sirnpl}·: 

nntifie[d] plaintitls ofth.e Board;s vi~-w that they are in violation of the iaw, The only 
thing it connTtanus hr that plaintifls subrnit a plan to 111itigate the impacts of the 
disd1ar~!es. Tlowever. (1) nothing,~ in th..., letter threatens anv conseouences tbr faih.t.re _, . ... 19 . .. ""1. 

I 
I 

-····-·-··-····-cc~~-i50Tict~ted Oppositi~n u) Ex Pr1rte Appu,;3r1(;;;-or-w,:.;;t S id:;-i~l"iga11~-m Distric.ta~~cTByr·;~:Be:tllai1; lrrigati6u-l: 
Distri ·:t to Su;y or EDjoin the StDte \Vakr Resuutces Control B~::'<anrs Cnforeelll 'Ilt Aciions ( l ··lS~cv ,.:h5182J 1 
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to submit such a plan, (2) plaintiffs identity nothing in the law Qr regulatior1s thut 
authorizes any sul;h co1Jscquences, and {3) plaintiffs do not allege tbat in fact any 
SthJt consequences have oct~urre.d. · 

(Ibid.:: .;ee also i\4achado r. State H'ater Board (20()1) 90 C\ll.App.4th 720 725~728[holding 

Regional \Vater Board cleanup and abatement order issqed without prior i1otice and healing. did 

not violate due process].) Like~~vis(:, here. as discussed abov-e, nothing in the curtaihnent notices_ 

revised notice, notiee of enforcement actions; ACL COJ11pln.int. dratl CDO, notices of hearing or 

the·Wa.t~r Code threatens any cousequq1ces against petitioners thr continu(~ddiversions prior to· a 

full evidenthwy hearing bef\.1re the Board w1.d the Board's issuance of a final order detemnining 

liability; nor do petitioners argue that t11~y have suffered any adverse consequen~~es from thc~se 

notices at this stage of the proceedings. 6 

C. Pe·titioners "Provide No ~~vidence of Any Violation of the Separation of 
12 Functions or Ex Parte Communications Rules 

13 

14 

15 

16 

17 

18 

19 

20 

Petitioners furthct argue that their due process rights to a tair h~a1ing will be violated 

hecause the Board is not an ··itnpattiar~ decision maker and has failed to maintain appropriate 

separation bcnvee11 its decision. making and prosecutorial funetions as required by the CaHfon1ia 

Supreme Court's decision in lviorongo, supra~ 45 Cal.4th 731 . At the outset, petitioners' 

generalized asseli.ion of Board bias fails because thc1y have not asserted~ let alone established~ any 

actual bias or risk of bias on the part· of the Board or any individual Board members. As the Third 

District Court of Appeal has stated: 

[b]ias and Pi't!iudic~ are not impliedand fllllSt be dearly established., A_ party's 
21 unilateral perception ofbias cannot alone setvc as a basis for disq1Jalification. 

Prejudice nru:st be shovvn ag~inst a particular party and it nwst be significant enough 
22 to itripair the adjudic uor 's impartiality. The ~~hallenge to the faintess of the 

adjudicator must set lbrth concrete facts demonstratinghias or prejudice. 
23 

24 

25 

26 

27 

28 

6 Bl3ID cjtc::; the portion of the Duarte opinion that addressed a cease and:d.csist prder 
isstled ·by the_'U.S: Anny.Corps ofEngineers. (ld .. at _p. 10~.3 .) .The court heldth4t the CDO 
violated the plainhff's due process rights because, wholly unJikt the situation here~ ~'[t]he Corps 
ordered plaintifisto stop their aeti-vities, and plaintiffs cotnplied with the order, reasonably 
hc.licvingthatthc.y \Vere not free to if,'110tc a cotnrnand of the UnitecLStates Govenunent .... In 
so corn plying. plaintiff:.;; lost their erop, and to the degree they are still con1plying, they have lost 
the1rright to famJ or use their land.~' {Ibid.) 

20 

! 
i 

·---·- ··-····-· ---· .. ·-· ·----·- . . . . . . . . ----··---:_-· . . . . . - . . : --·o.---- ·-:-·--:--:-··---:--.--. - · ~ 
Consolidat. ... d C'ppCtsitkm !o Ex Pane t\pplict~.tinns of West Side Irriga tion Dis..rtict and Hyr1.:m .. Betimny Tnigalion ! 
Disrrict to Stay c•r Enjoh.l the St~rte \Vaier R(~sour.::es Cormol Boz.rd' s Enforcemt;at Action~1 il-15-CV-.285182) 



E-FIL : Sep 17, 201512:54 PM, Superior Court of CA, County of Santa Clara, Case #1-15-CV-285182 Filing #G-76557 
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2 
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.) 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

:14 

25 

26 

27 

28 

(State Jf'atcr Bd. Coordinated Cases~ ,.-:upra, ·136 Cal..l\pp.4thatpp. 840-841 ;> etnphasis added.) 

More JV :r,the aUegedbias nfstaffis not automatically attributable to \ndtvidual B\ ardnwmb~rs. 

Rather, aclaim ofbias ''must establish an unacceptable probability of a.ciun!biasqn the pari of J 

those who have actualdecision~making povver over their claims. '' (Bre.tJkZone Blllia.rds v. City of j 

Torrance {2000) 81 CatApp.4th 1205, 1236, t'Tnphasis added.) Staff bias is·not attdbutableto 

the decision~maker. (Kcnneaily L Lungren(9th C'ir. 199~ .. )967 F.2t1329. 3 33~3 34.) 

rv.torongo holds that the due process guarantee of a fair hearing c~n be violated upon proof 

of actual bias on the part ofth~ decision·Tn.aker or a showing that the "prohabihty of actual hias .. 

is too high to be constitutionally tolerable.~' · (lvforongo, supra:. 45 CaL 4th at p. 73 7.) In the 

context of adtninistrative agency adjudications, impartiality of the ~djudicator is presumed a11d 

this presumption '-·can be overcome (lnly by specific cvidtmcc demonstrating actual bias or a 

particular combination of circntnstances creating au unacceptable risk o:t'bias." (!d. at pp. 741 -

742.') Neither BBTD norWSID have n1ade any such showing h~e. 

fjrst. BBTD claims that Board staff's prior i.ssuance of water lights curtailntent notices in 

these and other watersheds ili 2014 and 2015 dernonstrates that the Board '\:annol now be 

expected to provide BBID with a fhirhcaring:' (BBlD Mot. atp. 14; see BBID RJN; Exhs. 34-

40.) 'D1is assertion fails under Kermealf"y; supra~. 9G7 F.2d at pp.333~334 .. because, as explained 

above, BBJD has not show11 how these ctutaihnent notices are Bo8rd orders or deeisions 

attributable to the Board or Board members them~elves. 

Second~ both BBID and \VSID assert that because the Board staff allegedly has violated the 

h1ternal separatkm of adjudicntive, investiga!:ive. prose<.~utorial, and advisol'Y fundions ''rithin the 

agency with respect to water rights curtailments and water availability generally over the last year 

and a half~ this has ereated an unacceptable risk of bias on the part of the Boa.t-:-d. (See .BBID :\1( t. 

at pp, 17: WSID Mot. at pp. 11-14; see also Gov. Code,§ 11425.10, subd. (a){4).) Govenuneut 

Code section 11430.10 provides that, wh~n ail agei1cy adjudicatory proceeding fg pending, no I 
. I 

\!Hlployec or representative of the agem:y '\vho is a1:ting as ·a patty (whichin,~iudes . a . prosecutor) to l 
! 

the pr ,~ceding shall cortlllUJnicate d1re0tly or indirectly to tht-: pre~iding officer of the proceed in,"'~ 
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tode, § 11430.10, suhd. (a),) A proceeding is ''pending~, within th.! nu:.aning of this statute mwe 

2 the agency jssues a pleading or there .i,, an application tbr an agency decision, wLichcver is 

3 earlier. (ld .. suhd~ (c)~ see also Board RJN, Exh. E!p.5.) 

4 Here, BBID clahns that Board .members were ''advis~d regularly throughout 2015 oy 

S [Board} Enibrcen1ent Staff and m.etnbers ofthe [Board's] Prosecution Tcan1 onn1attc\fs critical to 

6 , theEnfon~:emenl Action.'~ (BBID Mot. at p. 1.5.) However. there was no ~'pending proceeding" 

7 within the 1neaning ofthe Govet11ntcntCodc, and the Board~s ex parte procedures that prohibit 

8 such comumnications did not apply, until th~ enforcement proceedings at issue here cotnmenced 

9 when Board staff issued the ACL complaint to BBlD 011 July 20 :J nd the druft CI)O to WSTD on 

10 July 16. Also, the regular updates provided by staffat public Board meetings are not prohibited 

11 ex parte comtntinlcations because they ()c;currcd at open, public Board 1ncctings \vhere all 

12 interested parties have an opportunity to participate in the communication~ as required by 1he 

13 Government Code. 

14 Further~ n<nle of the evidtmcc citt~d by WSID or BBlD establishes that there were any 

15 prohibited ex parte con1n1unications fton'l tne1nbers of the prosecutior~tearn to 1nen1bers of the 

16 Board, or that there 'Was otherwise a fililure to adequately separate the Board staffs prosecutorial 

17 and advisory functions -- cithtx after or before the current ACL and CDO proceedings beca1nc 

18 pending. The Govennnent Code Hdoes not prohibit an agency ernployee who acts in a 

19 prosccutorial capacity in one case fronrconcurrent1y acting in an advisory capacity in an 

20 unrelated case.'' {tHorongo, supra~ 45 Cal.4th at p .. 738 f.only forbidden contact is ~'a prosecutor 

21 cannot con:ununjcate off the. record with the agency dcei~ion maker or the decision makers 

22 advisors about the substance of the case''].) 

23 The notices of hearing forBBID and WSID appoint Andrew Tauriainen:. Attorney 111. 

24 Office of Bnf<Jrcen1ent. and J\.athy Mrowk.a, ~/.lanager, Enfbrcemen1. Section as the Prosecution 

25 Teatn. (BBID RJN~ Exh. 32. p. 3; \VSfD Contpl,. Exh. K~ p. J .) The 'f{earing Team will be 

26 1\Ticole K .. uen.zi, Senior Staff Counsel and Eniest1\1Qna, Water Resource En~~neec (lbid.)7 
The 

27 

28 

7 Jane Farwell·-·Jeuscn, Environrnunta1 Scientis(. also is assigned to the BBID Hearing 
Teatn. (J bid.) 

22 
~-~------.............. - ............. -.. -· ..... ..... -- .. ··--·----.. --····-···- . . . . - . . . -·-·--1 

I (\1iJ.S(llida ted Opposition to r ~ Parte Applicv j "\l\S :>f\Ve:-t Sid\! hrig:ltion District and Byn;,n-Bethnny lt.r.igation I 
1 DiMricl to ,~: r.ay or En,ioi1. the 0tate \\-' .nter Rt'B(•urtcs Co.ntrd Bo::tr 1'R .Enf(w·erru:mt l\ctintl'-' ( 1--15"' . ,V-285 182) 
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18 

1.9 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Presiding Oft1cer for the BBlD proceeding is Board MetnberTan1. Doduc., and the Presiding 

Officer for the. WSlDproceedingis Board 1ne1n.ber FrancesSpivy-vVeber. (Ibid.) BothBB1D 

and WSID dnim that;! because 'T\1r. Tautiairten and l\t1·s. tvtrowka provided· gt::ncr&l · informutiona1 

updates to the Board between February andJuly 2015 on staff's water availability an4lyses and 

water rights curtailment notices this s01nchow violates the separation of nmdions and ex parte 

niles applicable to the BBTD and WSID cnforcerrwnt proceedings. (See BBID RjN~ Exhs, 6, 9, 

l9, 25; \VSID l\1ot at pp, .12-13.) But general infonnational briefings on the water rights 

curtailment noti,~cs are not th~ same proceeding &3 the ACL complaint against BBJ D and draft: 

CDO against \VSlD~, which are now pending before the Bo,u·d. Under WSTD and BBIIYs 

proposed construction of ad1ninistrath e law, the Board presumably tnust refuse to hear general 

inforn1ational briefings fro1r1 its staffregarding any issue that n1ight subsequently invoke an 

enforcement proceeding for feat· that they tnight conlffiinglc agency functions. BtJ.t such chilling 

of infonncd goven1ance is not required by procedural due process. 

BBlD and 'WSTD also assert that John O'Hagan. who oversees the Enforce1nent Section of 

the Division of\Vater Rights, violated the St-'}Jaration of functions due to his g~neral involvetnent 

in the water rights availability analyses and curtaiJn1ent notices as a supervisor of~nforc.ement 

actions. BBID and WSID state that ''throughout 20t4 and 2015, Mr. o~Hagan has directly l 
advised the S WRCB Board members 011 curtailments and water availability issues." (BBIO Mot. .1 

at p. 16, citing BB'ID R.1N, Exhs. 2, 4, 11. 13, 31 ; see also WSID !\'lot. at p. 12.) However~ the 

notices of hearing spe,;ifka11y state that: 

[t]he prosecution team is ~eparat~d fron1 the ht~aring team and is prohibited front 
having ex parte c.o1nrounications with Hny tnetnhers of the [Board] and any mt:.'lnber~ 
of the hearing team regarding substantive issues and controversi~tl procedural issu.es ·· 
·within the sco.pe ofthi~ proceedings. This separation offimctions also applies to tlze 
supervisors ~~teach team. 

( WS~D Com:l., EXh. K, ~·- 3; B BID RJN, Exh. 32, p. 3,. emphasi:. added.) A.ddi tion<1ll y, as I 
pn;vwusly discussed , petrt10ners have adequate ah<,"111attve reJneo1es, s11<.:h us n1ovmg the Board to 1 

disqualifY me:mbers of the prosecution )r hearing teaJTL, or n1oving to recuse any allegedly biased j 

Board.n1ember. (Morongo, supra~ 45 Ct11.4th ot p. 7J ·+; State vVarer Bd. Covrdinated Case·, 

supra, 1:36 Cal.App.4th at pp. 838-839.) 

-·--· c-~;J;)fi~itit~-T{)pi~-)~iill1uJ Ex. Pmk AJ.tplic~ttionS~1TWest ·.~ id~ Irrigation Di~trict ~ndHymn~RelhHny Irrigation I 
Di..;trict tn Stay or .Eqjoiu the .:•tare Water R.esources Control Board··s Enforee.xn.:.ut Action~ (1., 15.,.CV~2H 5llUt j 
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1 For ali of these reasons, petitione.rs have failed to establish that_ the Board's enforcetnent 

2 hearings wiH viclat~ their due process rights due to a violation of the separltiml of functions ore,;-.: 

3 parte rules. 
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D. The "'.Fruit of the Poisonous Tree'' Doctrine Does Not Require the .Board's 
Enforcentent Ac:-tions to Be Stayed 

Finally~ WSID arbrucs that the Board~s C'DO qnler will violateits due process rights 

becm.lS\'! the draft c-oo fssned by Board staffa1lege.dly relies on intonnation un1awfhlly obtn.i11ed 

through the certification fhnns required hy the curtaihn~nt 1totices, which allegedly was e};;pr~ssly 

prohibJt~d by Judge Chang's July 10 TRO Order (e:.g. ''the fruit ofthe poisonous tree'~ ). (WSlD 

J\1ot at p. 8: see \VSID CmnpL, Exs. B, D and F.) TI1is argument is both legally and factually 

incorrect. The arg;mnent is legally inconect because \VSID dtes no case law or other authority 

applying the '"fi11itofthe poisonous tree'' doctrine to eivil adtninistrative proceedings, and the 

Board is not aware of any such authority. In addition, \\'SID'~ at§,'Ument n1ischaracterizes Judge 

Chang's TRO nding. as that ruling did not expressly prohibit the Board fro.m relying on. 

information contained in the certification f()t1ns, Rather, the order only prohibited the Board 

"fron1 t8~king any action against" VfSID ~'ou the basis of'~ the curtailment notices themsehes or 

based on ''a failure to con1plete a-Curtai1tnentCertification Fonn.'' (\VSID CornpL, Exh. F, p. 5.) 

The 'I'RO Order expressly authorizes the Board to continue to exercise its statutory authority~ 

which includes tht:! authority to conduct investigations and request abroad array ofinfortnation. 

(ld. at pp. 4-5; see Wat. Code; §§ 183, 1 05L) 

l\tlore ilnportantly, neither theCDO nor the ACL charging d<Jctuncnts hinge· on the 

curtailment notices or the certification fonns associated with those notices -in any case. However, 

the noth.,e ofenforcement action anddraftCDOissu.cd against WSID do nottely solely on th, 

inforrnotion in the curraihnent notice!s and certification fon11s. (\VSID CompL, E-xh. L) The 

references in the drafr CDO to these doeumen.ts arc merely factual recitals of chronological 

events., \Vhich the Board. itself is f(r,e to t:hange when it. adopts a final CDO. (ld~ at '1.11f 17 .. 25, 26~ 
I 

27 29.) ParagTapl1s 19~23 oft1le draft. CDO explain that. in making a determination of watt-,;(' I 

unavailability, Board statfrelied on a V:.tidc variety of infonnatiun. including infonnation ihnn ~ 
34 

2 l., ) 
t} 

I 
---·~co:&.~lkbted C)pposition io-Ek Pacte ,\pplkt~tions-0f\.Ve~£si"J~-1;:ig-;J.·i~~ Dl~trict _ rutd-Byrouc-Bd1alny hrig~fu;~ 

District ro :·)i\t.Y or Enjvin thE: Stale \.J\'ntt;r ~~sourcl::~ t. ~. ntroi Bt.mn;l\; Enf ·n:~cm.t';nt A-:tiuus !) - l.).,CV-285L'2) 
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DWR and information supplied by water right holders on their annual or t.riennial reports ofwater 

2 diversio.11 and use required pursuantto Water Code section5100 et seq. (Id., fi 19-23; see also 

3 Decl. of John O'Hagan; WSID Compl. Ex.h. L~ ~ 10--13.) 

- 4 Most importantly~ as discussed above~ WSID (as well as BBID) \Nill have a full opportunity 

5 to contest any evidence that the Board's prosecution staffask the Board to consider or to rely 

6 upon at the enforcement hearing currently scheduled to com1nence on Noventber 12, 2015, and to 

7 challenge the Board~ s final · decision in reliance on any allegedly hnproper evidence. (See. WSID j 

8 Compl., Exh. K; Wat. Code,§§ 1834, subd. (a), 1126; Cal. Code Regs.~ tit. 23, § 648 et seq.) As 

9 Judge Chang stated in her order de11ying the prelilninary injunction: "Respondents have 

1 0 acknowledged that Petitioners n1ay challenge the use of the subject info11nation as part ofthe 

11 administrative process, should they request a hearing.\' (Board RJN, Exh. F, p. 4.) There is no 

12 1ndication that the Board will rely on itnproper evidence in making its final detennina:tions in the 

13 enforcement proceedings. And the fact that the prosecution team might attempt to introduce 

14 potentially improper evidence doe~ not \\,·arrant a stay of the ad1ninistrative proceeding~ just as the 

15 potential ±bra District Attorney to introduce intproper evidence would warrant staying a trial. 

16 CONCLUSION 

17 , For the foregoing reasons, petitioners' ntotions to stay or enjoin the Board's enforcem.ent 

18 proceedings should be denied. 

19 

20 Dated: September 15,2015 
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Respectfully Submitted, 

KAMALA D. HARRIS 
Attorney General of Cali fomia 
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Derilaration of John O'Hagan in Oppositio9, to Application for Stay and/or in the Alteinative Temporary Restraining 
~ Order und/or Preliminary Injlm.ction (39-20 15..00326421) 



1 . i, John O;Hagan,declare: 

2 

3 

.4 .. 

7 

8. 

9 

10 

11 

12 

l. I have been. an employee of the State Water Resources Control Board (State Water 

Board) for the past 34 years~ .and I am curren~ly employed:by the Board. Since May 2003 I have 

Enforcement Section and the Permitting and Licensi~ Section. As Assista;nt Deputy Direct9r, I 

supervise the State Water Board's analyses for,determining if water supplies are suffiCient to 

meet cwrent water us~ d~ands in critical ~atersheds during the ~0 14 and 2015 drought. I am 

responsible to meet with stakeholders of the watershed and ensure our information is trallsparent 

and I provi4e monthly· updates to the Board at its monthly Bo.8.rd Meetings. I have. a 1980 . 

Bachelor ofSciooce Degree in ·Civil Engineering from California State University at SacramentO, 
13 .. 

14 

15 

and 1 have been registered as ~ Profe8$iopal Civil Engineer in California since 1984. . . . .. 

2. As part of my responsibility for overseeing the Enforcement·Section, I am · 

16 responsible fo~ the work of fl1:e Enforcement Section that ~ncludes, but is not limited to, statewide 

17 compliapce and co~plaint inve$tigations of water divers~oilprojects and· initiating fon;nal 

l8 . enforcement actions. Part of these activities is monitoring diver9io11$ to ensure compliance with 

19 
the state1S water rights priority system. These activities i~clude monitoring for ~e purpose of 

20 

····-·-·· --··~-... ~,,- .. -... 21. 

22 

23 

24 

25 

26 

21 

28 

detetminjng whether any -di.version a11d ~e of w~ter is ~u:th~riied under the Water-Code. · 
... ...... ..... -..... •...., .. ~ . -~ '·• "":'• • -~-- ,.., ,.,.._ •r 'V""••: ~ ~ •'' ...., . -.• _,_,.,_,,..,.,,., ... , ,..., _..._ , . ...,.-...._,. .. , '"' ""'"•'-" ,., '• • •• .., .._ __ ._.; __ ,. -~·--:- •\rw ........ ~ .... , , ... ... ,,;.. •.. ,. ,_ ...... ~.• • ...,.. ,.·. ~- · - .-.. u••·••.•v, <'''' . ... ~-· ... ·u•·• 

prevent unauthorized diversions and. sUpervise the water right pri_ority ~ystem. (See, e.g. Wat. 

Code§§ 174, 186, lOSO,_lOSI, 1051.5, 1052, 1825.) 

4. 'The· water ·right priority system provides the primary basis for determining which 

users may·divert, and how much, when there is insufficien~ wat~r in the stream for all users. 

Ripari~ right holders g~nerall:y have the .most s®ior priority to natural flQws in a stream; ~d 
Declaration of John O'H~ga.n in Oppo,si{ion to Application for Stay and/or in the Alternative TemporaryRestrainin 

Order and/or Preliminary lnjunction {39·20 15·.00326421) 



1 · older; more senior appropriative water rights have priority over more junior appropriative water 

2 

3 

4 

. 5 

rights. Senior·wat~ right holders ar~ more likely to receive water ·at times of shortage than niore 

junior water right holders. However, o~ce water is·stored or imported front another water8hed, 

the entity that stored or imported the water has. the par~ount right to that wat~. Other 

· ·· 6"' ., ····· ~ppr()Pfiatlv~ \vatet nglits.holders may· diverra.ny:·m;an~~netrrettirn-~ows~ .Ripman·water:n&br· 

7 ti_ boldet~ are only entitled :to divert natUral flow, so are not entitled to divert releases, or the retutn 

8 flows from upstream releases of stored water. 

9 

10 

11 

12 

13 

14 

15 

5. When the amount of·water ~vailable in a ·Surfa.ce water source is not sufficient to 

support the needs of existing water right holders, the more junior right holders must cease 

diver~don in. favor of more senior right holders. However, it is not always clear to a junior 

diverter wheth~ there is sufficient flo·w in the system to support their diversion and ~t the same 

time support senior waf:er use8 downstream. It can also be difficult to determine whether rele8$es 

of stored water are abandoned flows that may be diverted or whether those flows are not av_ailal?le 

16 · for.diversion because they are being released for downstream purposes. Similarly, it can be 

17 difficult for a riparian to know. ifwater is-natural flow, or stored or imported water and whether 

18 .. and when and to what extent correlative reductions in water use are needed due to the nero to 
19 

' share limited·supplies amongstriparlans. fu accordance with the State's water right priority · 
20 

I 

system, the State Water Board notifies diverters of the need to curtail water diversions when 
., ., ........ - ~- -·-·--· ........... 2.1 . _. ·-·-·· -~ ·' ... ·-· -.. · ....... ,. . ....... . : ···--· .. ·· ···-~-··· '"' ... ... ,_ ....... ··--··--·-· ·-- -· .. .. ........ -· ····-·-······· ..... ... "" ··-··· .... ... --· "' ·> .... ..... , _ ••..• ~ .. .. .... ~ .. ·-·· 

.... 
22

, .. · :·.· auffipienrioWS ·~ .a wattn~hetl aie:-notavBllable "for.a Water User's needs, ·basec!'_(;a :thtitt priority·: .. 

23 ofright. 

24 

25 

26 

27 

28 

6. A curtailment notice is a notification to watm· right holders of a certain priority of 

right that, due-to water shortage conditions, the State Watet Board has determined water is uot 

available under their priority of right. A notice of curtailment is not an enforceable decision or 

order of the State W~er Boru:d. The notice provides the affected water right bolder with the State 
Declaration of John 0 'Hagan ln Opposition to Application for Stay and/or in the Alternative Temporary ~tilJirii 

Order and/orPreliminaryinjtmetion (39.;2Ql5~32642l) 



1 

2 

3 

4 

5 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Water Board's findings of the unavailability of water under thei'r p:riority ofright for a certain 

.right and the neecl to cease diversion Ul).qei that right, the exceptions to the notice for direct 

divetSion ofwai:er for power, and for continued Use of :previously stored watet~ -and the potential 

for future enforcement for unauthorized diversions. A curtailment notice does not consider any 

agreements, transfers or groundwater supp~es that may allow the diverter to contin-u-e to ~vert 

lawfully. The notice is therefore nora State Water Boanl determination that any indiVidual 

diverter is takhtg water without authorization und~ the Water Cod~ .. A diverter who. continues .to 

divert after receiving a notice of curtailment is not subject to penalties for Violatio~ o.fthe 

curtailtP,ent notice, but may be subject to.enforcement for an unauthorized diversion if their 

diversions do not fall within. the exceptions enunciated in the notice and are not entirely 

authorized by other, non-curtailed water right$. 

7. I have reviewed the Notice ofUnavailabiHty of Water and Need: for Immediate 

16 eurtaihnent dated June-12, 2016 and address.oo to Patterson Irrlgation.District.and attached~ 

17 · Exhibit .A to the petitioner's ·petition for writ of ~date. This notice is the type of curtailment 

18 

19 

zo 
...... ·---- ----~ ............... ... 21..;. 

22 ' 

23 

24 

25 

26 

27 

28 

notice that I described in paragraph 6. This notice does not constitute a decision or order of the 

State Water Board or a determination that Patterson Irrigation District, petitioner, or .any other 

individual .. diverter bas engaged in an unauthorized diversion of water under .the Water Code. . . 

· . s~ .. : "Diyersion of w.atet w.her1 it. is unavailable un4er a divetter~:s priority :of-nght ..... · ·. · : · 

constitutes an unauthoriz~ diversion and a ~pass agamst the state .. The State Watet Board may 

subject s\ich una~tborfzed. diversions to. an Admiliisqative Civil Liability (ACL) of up to $1)000 

per day and $2,500 per acre-foot of water unlav1fully diverted in a drought year~ or refer a diverter 

to the Attorney G~neral:s office for enforcement. The State Water Board may also issue 

administrative cease and desist orders and request court injunctions to re,quire that diversions 
Declaration of John O'Hagan in. Opposition to AJ)plication for StaY ·and/or in the Alternative T~porary Restrainin 

· Ot4er andfor Preliminary Injunction (39-20.15-00326421) 



3 ~ 

4 

5 

7 

8 

9 

10 

ll 

12 

9. Before issuing_ Su.ch an order, the State .Water Board must have particularized · · 

infonnation regarding an uula~- div_ersion or the po~ential of such a diversion: the Board may 

not issue an ~rceable order,requiring diversion to cease simply bas.ed on lack-ofwater 

before issuing a final enforcement order, the State Water Board must first issue a draft Cease and 

Desist Order or an ACL Complaint. If s:uch enforcement action is proposed, a water right holder 

is entitled. to, upon written request within 20 day of receipt oftlie draft enforcement action, an. 

evidelltiary hearing oil all issues before the order takes effect 

1 0. The general analysis for determi11m.g the necessity for curtailment of water rights · 

in any watershed compa.res the euttent and projected available water aupply with the total water 
13 . 

14. 
right diversion demand. For the water availability detennination of the curtaihnent analysis, the 

15 . State Water Board relies upo~ the full natural flows ofwaters~eds·calculated by the Dqnnttnent. 

16 

17 

1~ 

19 

20 

ofWater.Resources (DWR).for certain watersheds in its Bulletin 120, and in sub$equentmonthly 

updates. "Unimpaired RunofP' or up\lJ.l Nahu'al·Flow" represents the nabJra} water production of 

a river basin, unaltered by upstream 'diversions, storage, or by export or import of ~ate.r to Qr 

from other watersh~. The full natural tlow amount is different than the measured stream fl<;>ws 

at the given measure-ment point~ b~at~ the gauged flows are increased. or d~eased to account . 
_.,_, " "·'-· ·~ ., .. 21-· .. '' ·• ~"""''"'"'' ""'" ' '. '• '""·" · ·~. , .. ; •'"'·''""'"::- ' ' "'·"""'"' ••· ~ ·, .. , w· .. ..... ., ., .. ...... , .. . _ " '-·' ••-• '· " • - _,., ...... ' •' "' •< " ·~ " ' '' ':"'~ ~•• • .. . ...... · ~' · ·~ ,. .. ·--~~· . "' • ~ • " ·" ·" • .,, .. . ,. - ...... ' " 

22 
it:' ... for these -U:ps~am. ·6pe-cations~· ... :ror-eca,Sted floW 4ata.·is ·uncertain S(i D-WR provides· the data in· the ·· 

23 

24 

25 

26• 

27. 

28 
· Order and/or Preliminary lrijunction-(39-2015-00326421) 



1 

2 

3 

" 4 

5 . 

conditions turning out to be ibis dry or drier. The SO percent exceedance is the '50/50-forecast. 

The State Wat~ Board u,ses bo!b exceedancesfo~ its analyses. 

1 1. · Specifically, fo~ the San Joaquin River watershed, the State Water Board.totaled 

DWR's full natural flows ·fur the ,Stanislaus, Tuolumne, Merced,. Upper San Joaqu~n, Cosumnes · 

... · -··iuid}J:okelumne rivers-on aiiiorillilfbasis-·as the. monthly· availaole water'supply tor"tlie·san .. · · ... 6' . . . . . ·., .' 

7 J OE!quin Riv~ watershed. State Water Board staff.also increased these total fuit natural flow · 

8 · amounts by adding monthly quantities for smaller watersheds and ~timated return flows based on : 

9 · the DWR's May, 2007 Report ofUnimpmred Flow· Data, Estim~tes in -the report for 1977 were 

10 

11 

1~ 

13 

14 

15 

16 

17 

18 

19 

20 

used for these adjustments. The monthly adjusted water supply is provided in acr~feet per month 

and the State Water Board oonverts these amount into average monthly ~bic feet per second for 

graphic purposes (at two exceedance levels). The. State Water Board aiso shows DWR's daily 

full natural flow calculations on. the graph for consideration before any ·curtailment. D~,s daily 

full naf:unll flov1 calculations are less accurate' because they are based on less data than is 

available at th~ completiop. of each mo11th. .. Due to the lag between the eff~ct of.upsl'feam. 

operationS and down$tream· tlow measurements, calcUlated daily FNF Will fluctuate from day to 

day. State ·water Board staff also checks available forecast information fro:t;n ~e California-· . 

l~evada River Fpreca8t Center, real tim~ flow conditions fr9111 the DWR and. United States 

Geological Survey. This real time information and forecasted precipitation events can delay the 
~· ·-•·•-<• o· Y .. - _, • • 21. .. o .--.-o y OOY" ~ .. ~o"Y ~'''' o . . , ... _. ... , o _, '"'" o~y oyyyo .. •·oo yo OY" . 0 00 <• ' Y' ,,,. , ., ,, , o .• ooYo- · - · ~·--"- '" ····~·,-- •y- y • ' " "·- · ·-·-··-· · ·"' " -' '' ' , _ , •• - '"·-·· • , : , ~ -- -·· ·· ""'"" · - "W ,., • • ., ''"'""'~ 0 •'""" •- - ·" 

22 
... _. :.tmrta.iltne'.t1tnottce~· 

23 12. For water rlght demands, the State' vV ater Board relies on information supplied. by 

·24· 

25 

26 

27 

28 

water right holderS on annual or triennial reports· of water diversion arid use required to be true 

and accurate to the best of.the knowledge of the diverters. The State Water Board also received· 

2014 diversions data from water right holders that represents 90 percent of the water diverted 

frOm April through September in the Delta, .and ~0 ·percent of the water diveqed from tl:le upper 
Declaration of Johil o•Hagan in Opposition to Application tor Stay.andlor in the Alternative TexnporaryRestniinin 

Order and/or Preliminary 11\iunction (39~20 15~0326421} 



I 

2 

3 

4 

5 

Sacramento and San Jo.aquin Rivers. This information was required plll'Stumt to Order WR 2015-

0002. ~~ February 4, ·zo 1 S. All reported montJUy water diversion data is compiled by 

w.atershed, type ofti.gh~ an4 priority 4ates. The State Water Board perfonns. 9uality·control 

checks and removes obviouS errors, excess .reporting, removes demand for direct div~rsion for 

6 
... ..... power,ana·makes·addition:al cnanges·based·on stak:eholders comm¢ntS ..... Tiie"correctea demand 

7 ~ta includes the 2014 reported data .for 90% of the· watershed. demand plus for the remaining 

8 . diverters, an averaged diversion amount for 2010 through 2013. These monthly diversion 

9 

10 

11 

12 

13 

14 

demands are grouped into ·water right types (riparian, pre-1914 and past-1914 rights) and by 

priority dates for.pre-1914 and po.:;Jt-1914 rights. For the ~acramento-San Joaquin River 

Watersheds, special consideration of~e Delta diversions is made~ To be most.conservative for 

the San J oaqui~ ·River, the State Water Board p~rforms a proportional analysis based op. tp.e 

inflows from the watersheds. For example, for the mqnth of June, the proportional full natural 

IS , flow: of the Sa~ Joaquin River watershed based on 90% exceedance,·was 17 percent Therefore, 

16 th.e San Joaqui~ watershed Delta demand was 17 percent of the total Delta demand. 

l7 13. The State Water Board provides graphical summations of these priorities with · 

18 

19 

20 

monthly demands for the total riparian demand ·at bottorn> the pre-1914 demands. added to ·riparian. 

a.lld depicteq above the ripatian de1nand. The monthly mnounts are averaged into cubic feet per 

second for graphical pmposes. 
.. -~ ...... -- .. 2-1-- -- --- ··-.. .. .. '- .. - ...•.. - . --·-... .... -·. ·--··· . ,. ···- ........ -····· -·--- ····- ~ ....... ... ,..""'"" ... ····- ".. ~·· ··· .... <-.- - -~·' - .. .... <o -• .. . . ·- - ••·•• ~ --------· .. ' ·····-y· . .. .. ............... .-

22 . 14:. · The:State \Vater. B~ard is consistently making adjustments to its ·a:nalys·e:; ·based ·on 

23 new information obtained from stakeholders, or adjustments to projected flows from the DWR. 

24 State Water Board staff reviews this itifotmation and provides revisions to its data set and graphs 

25 that are all shown on the Drought w·ebsite. · 

26 

27 

28 

1.54 The goal of curtailments is princip.ally to ensure that water to which senior water 

right holders are entitled is actually available to th~m. To ensure that this occurs generally 
Declaration of John o~Hagan in Opposition to Application for Stay and/or in the Alternative Temporary Restmini 

Order and/or Prelim:inacy Injunction (39-2015-00326421) 



. . 

1 requires that-some water rem~n in most streams to satisfy senior demands at the furthest . . . ' 

2 downstremn point of diversion ofthese· senior water rights. 
. . I 

$ 16. Attached as Exhibitjlis a water supPly and demand chart prepared -by ·the State. 
4 

5 

7 

vyater l3oard andissued on June 11, Z015 ep.titled"201S SanJoaquinRiver Basin Senior 

of cubic feet per second the anticipated demind for water by riparian and pre-1914 water users 

-8 . for the period of March through September, 2015-. The. variable solid blue line displays the daily 

9 

10 

i 1 ' 

full natural flow from March 1, 2015 througQ. June 7, 2015 of the San Joaquin River basin. The 

declining dotted line~ represent the forecasted full natural flow throilgb September, 20i5 for-the 

adjusted. SO% and 90% exceedance levels. Based upon the data ·and information :from which 
12: ( . . 

13 

14 

15 

Exhibit JYwas derived ·and other relevant data, the State ·wat~ Board concluded ~at there is 

insufficient water in the San Joaquin.River basin to satisfy ·water right claimants with priorities of 

J 903 or later. 

16 17. On January 17 and April 2, 2014, th~ St~te Water Board issued a ·Notice of Surface 

17 . Water Sh?~ge and Potential for Gurtailment of Water Right Dfv~si~ns. ·The notice advised that 

18 

19 

20 

if dry '\-Yeather conditions persist, the State Water Boar&will notifY water right holders ofth~ 

requirement to.limit o~ stop· diversions of water ·under the~ water rights, based on water-right 

. priority. · 
'-" '' - ~--.-···-··••"• ._.,_. •W'"21 ° • _ , 

, .. 

.22 ~ 

23 

24 

25 

26 

27 

28 

l&. · · .. · ·. In Ap:dl, the State Water'Bos..rd began;.issoing dtought•relate.d .curtail:ment ·none~ · 

to water right holders in .a number of water· short watershed$. 

The folio\.ving notices of curtailment have been mailed to water right holders: 

Apri13, 2015~ Antelope Creek Fishezy Protection Regulation 

April 17., 2015- Deer Creek Fishery Protection ·Regulation 

April23, 2015-f.ost-1914 and Surplus ClWJs Rights in Scott River . 
Declaration of Jo~ 'O~Hagari in Opposition to Application fer S~y andlor iil the Alternative Temporary Rcstra. . 

Order and/or Preliminary Injunction (39-20 15-00326421) 
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1 

2 

3 

4 

5 

6 

7' 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

April_ 23, 201$~ All post-1914 rights in the San Joa~~ River Watershed. 

April 30,2015- all Permits and Licenses subject to Term 91 inSacramentO .. SanJoaquin 

watershecls and- Delta. 

May 1, 2015- All post"':1914 right.s in Sacra11.1ento River Watershed and Delta 

·'June 12. ·2o rs: ·Pre-r914. riglits witli ... fi'prloiity .. aate<r o.r2oo~· ·or later in tlie -sacranieritc:s·an ....... 

Joaquin watershed and Delta 

· I declare 1mder penalty of perjury under the lav!S of the State of C~fomia that the 

foregoing is true and porrect to the best of my knowledge. Executed this "'2...L--day ofiune, 

2015 in Sacramento, California 

a/~ ·. . ....... ,,.. ' 

-··----··--- -·~··- - -- - 21--··' ·--·· ...... ,. ....... ...... ., ... 

22 

2-3 

24 

25 

26 

27 
8 

28 .Declaration of John O,.H~gan in Oppositl~n to Application for Stay and/odn the Alternative Temporary Restrainin 
Order.andlor Preliminary lnjunctio_n (39 .. 20 lS-00326421). 
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SERVICE LIST 
BYRON-BETHANY IRRIGATION DISTRICT 

ADMINISTRATIVE CIVIL LIABILITY HEARING 

Division of Water Rights State Water Contractors 
Prosecution Team Stefani Morris 
Andrew Tauriainen, Attorney III 1121 L Street, Suite 1050 
SWRCB Office of Enforcement Sacramento, CA 95814 
1001 I Street, 16th Floor §.!J.l.Q!Ii.§.@_~_:W.f .. ~.Qig 
Sacramento, CA 95814 
andrew .tauriainen@waterboards.ea.gov 

City and County of San Francisco Patterson Irrigation District 
Jonathan Knapp Banta-Carbona Irrigation District 
Office of the City Attorney The West Side Irrigation District 
1390 Market Street, Suite 418 Jeanne M. Zolezzi 
San Francisco, CA 94102 He rum \Crabtree \Sun tag 
jonathan .knagg@sfgov .org 5757 Pacific Avenue, Suite 222 

Stockton, CA 95207 
jzolezzi @herumcrabtree.com 

Central Delta Water Agency California Department of Water Resources 
Jennifer Spaletta Law PC Robin McGinnis, Attorney 
P.O. Box 2660 P.O. Boc 942836 
Lodi, CA 95241 Sacramento, CA 94236-0001 
jennifer@spalettalaw .com robin .mcginnis@ water .ca.gov 

Dante John Nomellini 
Daniel A. McDaniel 
Dante John Nomellini, Jr. 
NOMELLINI, GRILLI & MCDANIEL 
235 East Weber A venue 
Stockton, CA 95202 
ngn1plcs®gacbell.net 
dantejr@pacbell.net 

Richard Morat San Joaquin Tributaries Authority 
2821 Berkshire Way TimO'Laughlin 
Sacramento, CA 95864 Valerie C. Kincaid 
nJ.!QI!:!!/IR..gm.fJ_i_L_~_Qm O'Laughlin & Paris LLP 

2617 K Street, Suite 100 
Sacramento, CA 95816 
to water@ ol aughlin12ari s .com 
vkincaid@olaughlinQaris.com 

Page 1 of2 



South Delta Water Agency 
John Herrick 
Law Offices of John Herrick 
4255 Pacific A venue, Suite 2 
Stockton, CA 95207 
Email: Jherrlaw @ao) .coin 
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