Public Comment
Russian River Frost Protection Regs
Deadline: 9/16/11 by 12:00 noon.

Mendocino Count Farm ’Bmfeau

303-C Talmage Road * Ukiah, CA. 95482 « (707) 462-6664 « Fax (707) 462-6€ p ECEIVE N
)
Affiliated with the California Farm Bureau Federation and the Americ —
9-15-11
SWRCB Clerk
‘September 16, 2011
Jeanine Townsend Via Email; commeniiciiersiswaigrboards.ca.gov
Clerk of the Board

State Water Resources Control Board
P.O. Box 100 .
Sacramerito, CA 95812-2000

RE: Comment Letter- Russian River Frost Regulation Reguiation

Dear Board Members,

The Mendocino County Farm Bureau (MCFB) is a member of the Russian River Frost Program (RRFP),
a two-county coalition of agricultural organizations formed in 2009 to address water management issues
in the Russian River Watershed, including the use of water for frost protection. MCFB would like to
submit the following comments on the Russian River Frost Regulation and Response to Comments from
MCFB’s comments submitted in July 2011. MCFB also supports the comments submitted by the
California Farm Bureau Federation and those submitted on behalf of a grower coalition by Jesse Barfon.
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The regulation declares that water diversions for frost protection are unreasonable unless performed in a
coordinated manner through a Board approved WDMP.  The SWRCB have not provided performance
standards in which diverters or a WDMP can determine what stream stage is necessary to prevent
“stranding mortality”. The Main Stem of the Russian River has guidelines under D1610.

If the State Water Board’s objective is to prevent salmonid stranding mortality than ALL water users who
divert water during the frost season (March 15-May 15) need to be included in the regulation, not just
agricultural diversions. Only frost water diversions are being declared unreasonable and no consideration
is given to impacts from other diversions. The SWRCE should address the impacts on salmonids from
non-frost diversions.




Comment 1.3.5: The regulation declares that wafer diversions for frost protection are
unreasonabie uniess performed in a coordingted mannier through a Board approved WDMP.
The requirements of the WDMP have been in question over the last year or so znd have been
expanderd in the Iatest draft reguiation fanguadge. Although the language in the current draft
requiation has clarified some concems, the burden to quantify the water needed o satisty the
"ne salmonid stranding” component of the reguiation still remains with the agricuitural mdustry.
The fisheries agencies have not provided performance standards in which diverters or 2 WDMP
can determine what stream stage in each tribitary is necessary fo prevent safmonid mortaiity.
The mainstem of the Russian River has guidelines tnder D-1610. The main goal of this
regulation is 10 pravent saimonid stranding mortality, but the research has not heen adequately
performed to develop standards for such a complex watershed. In fact. on page Jofthe
requiation, the words “sotind science™ were removed when describing what the risk assessment
componant of the WDMP should be based on. The WDMP_ and therefore the agricuftural
industry, is being asked to quantify the extent of the possibility for salmonid stranding, develop
a standard for praventing salmonid mortality, provide self-policing of violations to a standard
that has yet to be created and financially support this entire process. The Board is looking to
enforce non-comphance, when there are very grey compliance standards available. Thisis a
guilty until proven innocent approach that will be very difficuit to satisfy. (Mike Anderson,
Mendocing County Farm Bureau) : o

Response: {p 1) The proposed regnlation provides that the governing body. in consnltation sweith the
NATES ened DIFG will make the determinativas af the stream stage that shenld be mrintoined at eack goge
1o prevent stravuling mortelity. The commenter comiders this o burden. brr the Boord conxiders it an
npportisi for growers, throngh the governing hody, o he imolved.

The Initial Starement of Reason Jor the proposed relation identificd an approach for determining ihe
recuired streain stage. It wlso identifies thot it theit approach is too restrictive on frost diversions. ct Fower
stage coukd be extablivhed |  eonpled with management of diversiony. This munagenient of diversions may
e Timited 1o contral the rate at which the siream stage redneed. The NMES and DFCE cantinne to opalyre
patential alternative methodilogies.

The sentence, “I also identifies thet if that approach is too vestrictive an frost diversions, a lower stage
could be established if coupled with meanagement of diversions”, still leaves eoncern. The concern, lies
with the fact that the diversion criteria that are being proposed from NMFS and DFG seem not to be
based on any existing criteria that these agencies have used within the Russian River Watershed in the
past such as those utilized under D1610. The words, “3 lower stage could be established”, do not explain
what the process is for appealing the determination of stage level if indeed the established stage levels
within the regulation are overly restrictive on frost water diversions. :

For purposes of this section, gronndwater prumped within the RussianRiver watershed is considered
hydrendicalty conneeted 1o the Russian River strecm systent if then pumping comtributes to o rednetion in
streant stage fo any snefice stream in the Russian River wetershed dupring any single frost even.




Comment 1.9.7: The fiost events of 2008 that are being nsed as the hasis for the regulation
were hased on surface water diversions The regulation has pronosed to not onhy reelate the
use of surince water for the purposes of frost protection, but has also included hydravlically
connected groundwater. The first question that has to be asked is. "what is considersd to be
hvidradically connected groundwater™ The term hvdravhicalh connected aroundyater is vagne
and exceeds the wrisdiction of the Board to revulate. The regulation should exclnde diversions
from groundwater. Pumping eronndwater does not resuli in an instantaneons effect on stream
Row_ and should be encouraged as a wol for reducing peak surface water demand durtog frost
events. (Mike Anderson Mendocing Commry Forrm Rureon)

Response: The Board has no evidence to support that the reduction in stream flow and stage
recorded at the USGS Hopland Gawge was the result of onh surface diversions. The drop in
stream stage and Aow was a cumulative tmpact likely reésulting from several diversions.
inclading groundwater diversions  Although groundwater pumping mav not have an
istantancous impact on surface flows. inder certain conditions the near instantaneous impact
of this pumping confd be significant. The Board does encourage groundwater pnmping as an
alternative fo surtace water diversions. but groundwater pumping needs fo be evaluated along
with surface water diversions as part of an overall Water Demand Management Program The
Board also acknowledges that the term “hy draulically connected™ is hroad and may include
pumping wells that do not have a substantial effect on surface flows. The State Water Board
will consider modifications to the proposed regulation to clarify what is meant by hvdraulically
connected groundwater for the purposes of the reguylation,

MCFB continues to support the statemenit that the frost events of 2008 that are being used as the basis for
the regulation were based on surface water diversions. The regulation has proposed to not only regulate
the use of surface water for the purposes of frost protection, but has also included hydraulically connected
groundwater, There is a lack of evidence demonstrating that frost protection groundwater pumping
contributes to the immediate streamflow reductions that are alleged to strand salmonids, The term
hydraulically connected groundwater is still vague and exceeds the jurisdiction of the Board to regulate.
The regulation should exchude diversions from groundwater.

Inventory of frost diversion sysiems:  (d) Acreage frost profected and aeres frost protected by meons
other than water diveried from the Russian River stream sysrem: )

This entire regulation is based on the use of water for the purposes of frost protection, How are, “acres
frost protected by means other than water™, relevant to this regulation?




In developing the corrective action plan, the govermng body shall eonsider the relative water right
prioritics of the diverters and any fime delay berween gronndwater diversions and a recduction in stream

slarge.

The SWRCB does not give adequate consideration of water right priority in this regulation. The
governing body does not have the legal authority to determine priority of right in the administration of the

The governing body may develop and suhmit for the Deputy Director for Warer Rights' approval. criteria,
applicable 1o any participant in its WDMP. for ideplifving gronnd sater diversions that aie not
hvdraulically connected to the Russian River stream system. The governing body mgy submit fo the
Deputy Divector a lisi of groundwater diveriers that appear 1o meel these criteria and cowid he exempted
" from this section. The Deputy Director is authorized fo exempt the listed groundwater diverters. or
identify the reason for not exempling the listed groundwater diverfers. Beginning rhree years from the
effeciive date of this section, if an individual groundwater diverter con independently demonsirate 10 the
setisfaction of the Deputy Direcior that the diversion is not hydraudically connected 1o the Russian River
stream svstem, the Depnty Director is autherized to exempt the groundwater diverter fiom this section.

What are the criteria used to determine if a single groundwater diversion is not hydraulically connected to
the Russian River stream system? Why would a groundwater diverter have fo demonstrate that they are
not hydraulically connected to the entire Russian River stream system and not just the portion of the
stream system that their diversion is located by? Why are all groundwater diversions included in the
regulation for the first three years and then there is an oppaortunity to receive an exemption? Is there an
appeal process for a groundwater diverter to the SWRCB if there is a discrepancy in the determination
made by the Deputy Director? - : _ ,

The diversion of water in violation of this regulation section, including the failure fo implement the
corrective actions inchided in any corrective action plan developed by the governing body, is an
wireasoneable method of diversion and use and o vielation of Water Code section 100, and shall be is
subject to enforcement by the board '

The SWRCR is relying on its authority pursuant to Water Code section 100 to prevent the waste and
unreasonable use of all waters of the state as 2 basis for the regulation of frost water diversions in the
Russian River watershed, However, a single letter from NMFS describing two instances of fish stranding
allegedly due to frost water use is not substantial evidence sufficient to demonstrate that every existing
frost water diversion in the Russian River watershed is per se unreasonable. The law provides specific

* standards for determining whether a particular use is unreasonzble and each water user has the right to be
heard regarding whether their individual diversion is in fact unreasonable.

Comment 1. HL11: The SWRUE stould justify why it is necessary 1o inchnde rhe entire

Russian River watershed, an area comprised of over 1,483 square miles. in the regulation
[October 27, 2040 Notice of Preparation] when the alleged strandings occnrred in two isvlated
areas. There is simply no rationod relationship benween the strandings that are alleged 10 hierve
ocenrred in Hopland or on Fetia Creek and water diversions in unconnected or unrelated
tributory watersheds. We recognize the SWRCB is adopring this regulation in order fo prevent




strandings from econrring in the fiture, bt the regulation should be directed more toward those
focations where strandings have been shoven to occur, and where they are likely 1o occur based
upon habitat requirements. rather than locations that are exiremely unfikely o be involved in
stranding events. (Mike Anderson, Mendocino County Farm Bureau: Jerry Reedy, Reedy
Vinevards. Jesse Barion, Gallery and Barton Law Corporation}

Response: It is not correct to suggest thai strandings occurred in only two isolated areas —

anly two fish strandings were reported by NOAA. with sufficient evidence and reasonable
inferences supporting the conclusion that the twe reported stranding incidents are anlikely 1o be
isoleted nocnrrences.

Based on the information that has been distributed by NMFS and related “assumptions” or “reasonable
inferences™ that have been used by NMFS to expand upon the purported number of juvenile salmonids
that may have been stranded in 2008, MCFB continues to support the statement that this regulatory
process is based off of two stranding events,

Summary of Main Concerns

The Russian River Frost Regulation is concerning for a number of reasons. The proposed regulation

“would: regulate all water used for frost protection in the Russian River Watershed including pre-1914,
riparian, licensed, permitted and groundwater; would declare all diversions for frost protection
unreasonable unless and until the water is diverted pursuant to a Board approved water demand
management program; is not based on sound science; includes water users that have no detrimental effect
on salmonids; provides little consideration for the priority of individual water rights; ignores other water
users in the watershed such as domestic or municipal; will require detailed data collection; and will result
in significant costs on agricultural operations within the watershed. Even more concerning is the fact that
the proposed regulation is based upon an unprecedented and justified assertion of the Board’s authority
under the reasonable use doetrine, ostensibly for purposes of regulatory convenience and in order to avoid
the takings clause. ' :

Conclusion :

MCFB encourages the Board to reconsider the regulatory approach. The proposed regulation is based on a
number of claims that have not been substantiated and the February 2009 NOAA letter lists two incidents
that have both been addressed. In terms of enforcement, current law such as the Endangered Species Act
and Fish and Game Code exists that can be used if necessary. MCFB instead supports the development of
non-regulatory collaborative, cost effective and productive solutions to allow for Russian River water to
be used both for farming and the fishery.

Sincerely,

Mike Anderson
President




