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BE | T REMEMBERED, that on Thursday, Novenber 19,
2015, commencing at the hour of 12:13 p.m thereof, at
the offices of SOVACH SI MMONS & DUNN, 500 Capitol Mall,
Suite 1000, Sacranmento, California, before ne, KATHRYN
DAVIS, a Certified Shorthand Reporter in the State of
California, duly authorized to adm ni ster oaths and
affirmations, there personally appeared

JOHN O HAGAN,

call ed as witness herein, who, having been duly sworn,

was t hereupon exam ned and interrogated as hereinafter

set forth.
- - 000-
EXAM NATI ON BY Ms. SPALETTA
Q BY M5. SPALETTA: Good afternoon, M. O Hagan.
My name is Jennifer Spaletti. |I'mthe attorney for the

Central Delta Water Agency.

You are here for a deposition today in two
pendi ng enforcenent actions against West Side Irrigation
District and Byron-Bethany Irrigation District.

Do you understand that?

A Yes.

Q Before we get started, we need to go around the
room and have everyone introduce thenselves. W'|
start with counsel that is sitting next to you and go

ar ound.

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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MR CARRIGAN. Cris Carrigan for the wtness,
John O Hagan.

ANDREW TAURI Al NEN:  Andrew Tauri ai nen, O fice of
Enf orcenent, Prosecution Team

MR. BONSI GNORE: N ck Bonsignore, Wagner &
Bonsi gnore. W are engi neer consultants to BBID and
West Side Irrigation District.

MR. YOUNG Geg Young with Tully & Young,
consultants to Somach for BBID.

M5. ZOLEZZI: Jeanne Zol ezzi, counsel for the
West Side, Banta-Carbona and Patterson Irrigation
Districts.

MR. RU Z: Dean Ruiz, South Delta Water Agency.

M5. MANNI'S: Robin MG nnis, counsel for
California Departnent of WAater Resources. And at 2:00
p.m | wll be relieved by ny coworker, Janmes M zell.

MR. DONLON: Robert Donlon, Ellison Schneider &
Harris, counsel for San Francisco Public Uilities.

MR. KNAPP: |'m Jonat han Knapp, counsel for Gty
and County of San Franci sco.

MR. O LAUGHLIN: Tim O Laughlin, San Joaquin
Tributaries Authorities.

MR. KELLY: Dan Kelly for the Byron-Bethany
Irrigation D strict.

V5. BERNADETT: Lauren Bernadett, also with

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211




© 00 N o o b~ w N P

N NN N NN R R PR R R R R R R
o A W N P O © © N O O A W N L O

DEPGSI TI ON OF JOHN O HAGAN, VOLUME |

Byron-Bethany Irrigation District.
M5. MORRIS: Stefanie Mrris, general counsel,
State Water Contractors.
MR. HENNEMAN: Ken Hennenman, consultant to BBI D
(Wher eupon, the wtness was sworn.)
Q BY MS. SPALETTA: Al right. So we are going to
take your deposition today. | want to make sure that
you understand what a deposition is.

Have you ever had your deposition taken before,

M. O Hagan?

A Yes.

Q How many tines?

A One.

Q Was that in a personal capacity or in a

prof essi onal capacity?
A Pr of essi onal .
Q And what was the subject matter of the

deposition?

A Water right fees.

Q Was that in the water right fees litigation?
A Yes.

Q You've had a little bit of experience with
depositions, so I'll just go over the rules of the

deposition generally. The court reporter is taking down

everything that we say to create a witten record. So

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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it is very inportant that when | ask questions, when
your attorney objects and when you answer, that we do it
sl ow enough, that there is a break in between, so the
court reporter can get down the testinony correctly. So
"Il do that and | would like you to make an effort to
do that as well.

The second thing is that it is inportant that
you are able to provide conplete and accurate testinony
today. |s there any reason you cannot provide conplete
and accurate testinony today?
A No.
Q W are going to be asking you about things that
have occurred over the course of several years, and so
it wll be inportant that you tell ne whether or not you
can't renenber sonet hing.

| don't want you to guess or speculate in
response to a question. | only want you to tell ne what
you actually know or can reasonably estimte based on
your nmenory. And if you can't do that, it is okay for
you to just let me know that you can't.

Do you understand that?

A Yes.
Q If at any tine you need a break, go ahead and
ask and we'll take a break. M preference is that you

don't ask for a break while a question is pending; that

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211




© 00 N o o b~ w N P

N NN N NN R R PR R R R R R R
o A W N P O © © N O O A W N L O

DEPGSI TI ON OF JOHN O HAGAN, VOLUME |

you answer the question and then take a break.
Do you understand that?

A Yes.

Q So let's go ahead and get started with | earning

nore about your education. Were did you go to college?

A Cal State Sacranento.

Q What degree did you obtain?

A Bachel or of Science.

Q I n what subject?

A G vil Engineering.

Q What year was that?

A 1980.

Q Do you have any ot her education?

A No.

Q And do you have any certifications?

A I"ma registered civil engineer with the
State of California.

Q Any ot her specialized education or training?
A No.

Q What was your first job after getting your

Bachelor's of Science in Gvil Engineering?

A I worked for a construction firmin Wodl and.
Q What did you do there?
A We constructed steel buildings and grain

bins, grain elevators. And | also helped in

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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desi gning the foundations for those.
Q How | ong did you work there?
A | worked a couple of years while | was in

coll ege during the summer. And then after coll ege,

| worked a year or two. | can't renenber exactly.

Q What was your next job?

A Wth the State Water Resources Control Board.
Q What was your first position?

A WAt er resource control engineer.

Q What were your responsibilities as a water
resource control engineer?

A | was an inspector for |icensing.

Q During what tine period did you have that job?
A | started with the State Water Resources

Control Board in 1981

Q How | ong were you a water resources control
engi neer ?
A I"'mstill a water resource control engineer,

al though at a different |evel than when | started.

Q How | ong did you have the job at the first
level? It is okay to approxi mate.

A In 1993, | becane a senior engineer.

Q How di d your job responsibilities change when
you becane a seni or engi neer?

A | becane responsible for supervising the work

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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of five staff.
Q What type of work were the staff doi ng?
A That was under conplaints and conpliance, and

t hen enforcenent.

Q How | ong did you have that position?

A Until 2003, when | becane program nmanager.
Q For whi ch progranf

A At that time | think it was the licensing --
permtting, |licensing and enforcenent.

Q How | ong did you have that position?

A Until 2014.

Q And t hen what happened in 20147

A | becane a principal engineer and the

assi stant deputy director for water rights.

Q What is a principal engineer?

A A principal engineer is a managi ng | evel of
engi neering responsible for prograns in a division.

Q So in prior depositions, we've heard the terns
"staff" and "upper managenent." Do you understand in
your upper position you are part of upper nmanagenent at
t he State Board?

A Yes.

Q And when did you becone part of upper
managenent ?

A | woul d say assistant deputy director.

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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So that woul d have been in 20147
Yes.

What nonth was that?

April.

What is your professional experience wth water

> O » O

avai l ability anal ysis?

A | ama registered civil engineer, so |'mwell
versed in hydraulics, hydrol ogy, reservoir routing.
My job provided ne additional experience on

determ ning water supplies for |icensing purposes
because in that job, you nake determ nations of

wat er beneficial use.

Q Have you ever conducted a water availability
anal ysi s?

A For an application are you tal king about?

Q Ever, in any context.

A VWll, | helped direct the water availability

anal ysis for the current drought.

Q So in 2014 and 2015, you hel ped direct the water
avai lability analysis at the State Board for purposes of
curtail nents?

A Correct.

Q Did you have any experience conducting water
availability analysis prior to that experience?

A No.

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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Q When did you start working on the water
availability analysis in 20147?

Decenber 2013 or in January 2014.

How di d you start?

| was assigned a task by ny director.
Who assigned the task to you?

At that tinme, it was Ji m Kassel.

Ji m Kassel ?

Yes.

What did M. Kassel tell you to do?

> O >» O » O » O »

W were in a drought condition, so we were to
do a water availability analysis on the avail able
supply and demand under water rights.

Q For the entire state or for a certain region?
A Where conditi ons were consi dered supply was
going to be short.

Q And where was that?

A It started out in the Sacranent o/ San Joaquin
and then other watersheds were included. W | ooked
at many wat er sheds.

Q Did M. Kassel give you any other direction on

how to acconplish the task?

A We agreed on net hodol ogy.
Q So you and M. Kassel agreed on the nmethodol ogy?
A Yes, | believe, as | recall.

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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Was there anyone el se involved in that decision?
| don't recall.

I's there sonething that would jog your nenory?

| don't know. M. Kassel maybe.

Where is M. Kassel?

He retired.

Is he still in the Sacranmento area?

| believe so.
Do you know how to get in touch with hinf
Look it up in the phone book.

You don't have his contact i nformation?

> O » O » O r»r O >» O >» O

| don't have it here, no.
Ckay. So let's tal k about how you and M.
Kassel canme to an agreenent on the nethodol ogy to use.
Can you describe, generally, for nme what you di scussed
and how t hose di scussions |l ed to an agreenent on
nmet hodol ogy.

MR. CARRI GAN: M sstates testinony.
Q BY M5. SPALETTA: Did | msstate your testinony,
M. O Hagan?

A Coul d you repeat the question?
M5. SPALETTA: 1'll have the court reporter
repeat it.

(Wher eupon, the record was read.)

THE W TNESS: | think it is msstated on the

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 15
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"agreenent."
Q BY M5. SPALETTA: That could be ny fault. |

t hought | heard you say that you and M. Kassel agreed

on a methodology to use. |Is that wong or is that the
case?
A W ended up with a nmethodology. ['ll put it

anot her way.

Q Was it a nethodol ogy that you thought was proper
to use?

A Yes.

Q Was it a nethodol ogy that M. Kassel thought was

proper to use?
MR. CARRI GAN: (Objection. Asks for the state of
m nd of M. Kassel. You could ask M. Kassel that.
Q BY M5. SPALETTA: I'Il rephrase the question.
Did you understand that M. Kassel thought that
t he net hodol ogy was appropriate to use?
A Yes.
Q Did you or M. Kassel need to seek the approval
of anyone else in order to use the nethodol ogy?
MR. CARRIGAN. Calls for |egal conclusion.
Q BY M5. SPALETTA: |'m not asking whether there
was a law that required you to or not to. |'mjust
asking, in the course of your job, did you understand

that you had to get an approval from soneone el se?

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 16




© 00 N o o b~ w N P

N NN N NN R R PR R R R R R R
o A W N P O © © N O O A W N L O

DEPGSI TI ON OF JOHN O HAGAN, VOLUME |

MR. CARRI GAN. Sane objections, but go ahead.
You can answer.

THE WTNESS: To ny know edge, | can't speak to
what approval M. Kassel got.
Q BY M5. SPALETTA: But you did not seek any other
approvals; is that correct?
A | worked for M. Kassel.
Q So what was the nethodol ogy that you ended up
using in 20147
A W mirrored the met hodol ogy used during the
1976/ 77 drought.
Q And what was that mnethod?
A That was a nethod of identifying supply of

wat er versus the demand of water under water right

priorities.

Q Was there anything else to it?

A What do you nean?

Q You said that you mirrored the methodol ogy that

was used in the 1976/ 77 drought. And you told ne that

t he net hodol ogy i ncluded an identification of supply and

i dentification of demand under water right priorities.
WAs there anything nore to the nethodol ogy?

A There was a graphic representation of those

for the 1977 drought. And we produced simlar maps

based on the materi al we used.

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 17
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Q Let ne back up. How did you |earn about the
nmet hodol ogy that was used in the 76/ 77 drought?
A We | ooked t hrough our records for other

exanpl es on how to performthose.

Q When you say "our records,"” you nean the State
Board's records?

A Yes.

Q Was there a particular report or file that
contained the information that you ended up finding
useful regarding the nethodol ogy?

A There was a report done for the 1977 drought.

Q And was that an after-the-fact report or was it
a report that was prepared contenporaneously with the
devel opnment of the supply and demand analysis in 76/ 777
A | don't know.

Q Do you know who conducted the water availability
analysis in 76/ 77 at the State Board?

A No.

Q How did the 76/ 77 drought analysis identify
supply in the Sacranento/ San Joaqui n basi n?

A | don't recall.

Q How did you identify supply in 2014 for the

pur poses of your water availability analysis work?

A Coul d you repeat the question?

M5. SPALETTA: I'll ask the reporter to read it

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 18
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back.

(Wher eupon, the record was read.)

MR. CARRIGAN: |'mgoing to object on the basis

that it msstates testinony.
Q BY M5. SPALETTA: [|'Il break the question down
so hopefully it is alittle bit clearer.

You' ve testified that you perforned a water
avai lability analysis during 2014 and 2015. You've
testified that you based the nethodol ogy for the 2014
anal ysis on what was done in 1976 and 1977. You've
testified as to what the conponents were of the 76/ 77
drought analysis. And you've testified that one of
t hose conponents was to identify supply.

So now ny question is -- before | go on, did I
m sstate any of your testinony?

A | want to nake sure -- the analysis, the
actual analysis, wasn't perforned by ne.

Q Who perforned the actual water availability
anal ysis in 20147

My staff.

Who?

2014 -- for which watershed?

Let's start with the Sacranento wat er shed.

> O » O >

For the Sacranento watershed, the analysis

was by Aaron Ml ler.

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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Q

And for the San Joaqui n watershed in 2014, who

perforned the anal ysis?

A

Q
A

Jeff Yeazell and Brian Coats.
In 20147

Brian Coats maybe. That is what |'mnot sure

of, if Jeff Yeazell had started by then. So --

yeah, Brian Coats.

MR. CARRI GAN: Let nme just adnonish you. Don't
specul ate or guess. |If you renenber, say you can
remenber. |If you are just estimating, tell themthat

you are estimating. They are asking for very specific

date infornation so --

Q

THE WTNESS: Thank you.
BY M5. SPALETTA: And for the region known as

the Delta, do you know what | nean when | say the

"“regi on known as the Delta"?

A
Q

Yes.

For the region known as the Delta, was there a

separate water availability analysis done in 20147

A

Q
A

Q

For the Delta exclusively?
Yes.
As | recall, no.

So was the Delta included in one of the other

wat er sheds in 20147?

A

Yes. It was included in both anal yses.

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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Q And those woul d have been the anal yses perforned

by Aaron MIler and, to the best of your recollection,

M. Coats?
A Yes.
Q Did you supervise the water availability

anal ysis that Aaron MIler performed in 20147
A Yes.
Q And did you supervise the water availability
anal ysis that Brian Coats perfornmed in 20147
A Yes.
Q And did you review and approve the results of
the water availability analysis that those two
i ndi vidual s perforned in 20147

MR. CARRI GAN: Vague. Calls for a |lega
concl usi on.
Q BY M5. SPALETTA: Do you understand?

MR. CARRI GAN:  You can answer if you understand
t he questi on.
Q BY M5. SPALETTA: Do you understand the
guestion, M. O Hagan?
A What do you nean by "approved"?
Q Well, did you end up using that water
availability analysis in 2014 to do anything or was it
just perforned by your staff?

A In 2014 those two anal yses were used, but the

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 21
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deci sion on curtail ment was done based on a conbi ned

version of the two watersheds.

Q So did anyone approve the water availability

anal ysis work that was perforned by Aaron MIler and

Brian Coats prior to those curtail nent decisions?
MR. CARRI GAN. Vague.

Q BY M5. SPALETTA: | don't want it to be

confusing. I'mjust trying to figure out where the buck

stopped. So, the water availability analysis was

perfornmed and sone conbination of it was used to issue a

curtail ment deci sion.

W' ve had prior testinony in this case where
people testified that they didn't nmake final decisions
regarding it. So I'mtrying to figure out if those
final decisions regarding the water availability

anal ysis now was made by you or soneone el se.

A But you are using the word "approved."
MR CARRIGAN. | also think it assunes facts not
In evidence. | amnot sure what you nean. Wat is it

that you are asking? You ask the questions and | make
the objections, and I'll just keep nmaking themuntil
under st and what you are asking.

MR. O LAUGHLIN: There we go.

M5. SPALETTA: You can make the objections and |

get to ask the questions. Let ne ask a different
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guestion that maybe will nake this easier.
Q Did anyone at the State Water Resources Control
Board review and approve the water availability analysis

that was perfornmed by Aaron MIler or Brian Coats during

20147
M5. MORRIS: (bjection. Conpound. Vague.
MR CARRIGAN. "Il join.

Q BY Ms. SPALETTA: You can answer.

A The nmet hodol ogy -- it was ny decision on the

nmet hodol ogy that we use in 2014 that was eventually
used for that determ nation

Q Was it al so your decision regarding the

nmet hodol ogy for 20157

A Yes.

Q So then going back to ny original question,

whi ch was regarding the supply side of the water

avai lability analysis. What nethod was used to identify
supply in 20147

A I"'mtrying to recall. That is ny problem

For 2015 | know. But |I'mnot 100 percent sure on

2014. If they were the sanme, which | believe they

were -- howis that --

Q Let's start with what you do renenber. \What was
the nethod used to identify supply for 2015?

A It was full natural flow fromthe Departnent
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of Water Resources.

Q Wiy was that nethod sel ected?

A Because it was -- at the tinme we thought the
nost reliable information that provided a reasonable
forecast of avail able supplies.

Q Did you seek concurrence from anyone above you
regarding the decision to utilize full natural flow for
the supply nethod in 20157

A Coul d you restate the question? Seek
approval ? Wiat do you nean?

Q | asked if you sought concurrence. You' ve
already told nme that there wasn't an approval per se,
ot her than your deciding that was the one to use.

So |'masking if you sought concurrence from
anyone el se above you at the State Board regardi ng your
decision to use full natural flow for the supply side of
the analysis in 2015.

A | didn't seek approval from anybody. |

shared the nethodol ogy, | woul d think.

Q Di d anyone express concerns about the selection
of the nethodol ogy?

MR. CARRI GAN: Vague and over br oad.

You can answer if you think you know.

THE W TNESS: Wuld you be specific on anybody?
Q BY M5. SPALETTA: Sure. Did Barbara Evoy
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express any concerns?
A No.
Q Did Tom Howard express any concerns?

MR CARRI GAN. Assunes facts not in evidence.
Q BY M5. SPALETTA: You can answer.

MR CARRIGAN. If you have an answer, | nean --

THE W TNESS: Wat was the question again? |'m
sorry.
Q BY M5. SPALETTA: W should take a break to
explain the way objections work. Your counsel, or other
counsel in the room may object to the formof the
question. And then we'll pause and all ow you to answer.
The only tine that you don't need to answer a question
Is if your counsel directs you not to answer.
A Ckay.
Q So we can just assunme that unless you have been
directed to not answer, that you should just take a
nonent to think about the question and answer it if you
can.
A Vell, | was thinking about it now

MR. CARRI GAN:  And you can al ways ask the court
reporter to repeat the question.

M5. SPALETTA: Wiich we will do now

THE W TNESS: Thank you

(Wher eupon, the record was read.)
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THE W TNESS: Not that | recall

Q BY M5. SPALETTA: Did any nenbers of the State

Board express any concerns about the nethod?

MR. CARRI GAN: Assunes facts not in evidence.

THE WTNESS: Not to my know edge.
Q BY M5. SPALETTA: Did you ever discuss the
met hod for 2015 with any nenber of the State Board?
A Not to ny recall
Q Were there any stakehol ders that expressed

concerns regarding the nethod?

A Yes.
Q Wi ch st akehol ders expressed concerns?
A | would think there were several sitting

around this table.
Q You are very popular. Do you renmenber

specifically which ones?

A Jeanne Zol ezzi.

Q So Jeanne Zolezzi from Wst Side Irrigation
District?

A | don't know who she was specifically

representing when she expressed her concerns.

Q Do you renenber with specificity which concerns

she expressed?
A No.

Q Do you recall that Ms. Zol ezzi expressed a
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concern that the full natural flow nethod did not

capture all of the water that was actually available in

t he channel at her client's point of diversion?

A | recall that.
Q And what did you do to address that concern?
A If it was her concern, | believe we nmade sone

adj ustnents to our avail able supply using a 2007
Departnment of Water Resources' report.

Q Did you ever discuss with Ms. Zol ezzi how you
had addressed her concern to determ ne whether or not
she was satisfied wwth the adjustnent that you nade?
A | don't recall

Q Did you do anything el se to address Ms.

Zol ezzi's concerns?

A | don't recall it was her concerns.

Q Do you recall concerns raised by the Delta

agenci es and others that the full natural flow analysis

did not account for the fresh water pool in the Delta
channel ?

M5. MORRIS: (bjection. Vague.

MR. CARRIGAN. |'mjoin.

THE WTNESS: By the "Delta pool," what do you
nmean?
Q BY M5. SPALETTA: |'m happy to clarify.

We discussed in the prior deposition in this
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case the concept of fresh water entering the Delta and
remaining in the Delta for a period of tine where it
noves back and forth as a result of tidal action. |Is
that sonething that you are famliar with?

A I"'mfamliar wth the concept, yes.

Q And do you agree that that is what happens when

fresh water enters the Delta channel s?

A Possi bl y.
Q What do you nean "possibly"?
A What part of the Delta channels are you

referring to?

Q Well, let's break that down. The Delta is
actually defined by statute in California as the Legal
Delta, correct?

A Correct.

Q And are you famliar with the area covered by
the Legal Delta?

A Yes.

Q And is it your understanding that all of the

channels within the Legal Delta are influenced by the

tide?
A They could be, in sone parts of the year.
Q Is it your understanding that parts of the Delta

are not influenced by the tide at certain tines of the

year ?
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A Based on fl ows, yes, because of tides and
vol unme of water.
Q Can you give ne an exanple of what you are
t al ki ng about ?
A In high runoff seasons, the tidal influence
may not go up as far. So sone areas of the Delta
may not be affected in sone parts.
Q But what about in the |low runoff condition?
MR. CARRI GAN: I nconpl ete hypothetical. You can
answer if you can.

M5. MORRIS: Assunes facts not in evidence.

Q BY M5. SPALETTA: You can answer.

A Low conditions have a different area of

i nfl uence.

Q As a result of the tidal influence in the Delta
channel, is it your understanding that fresh water that

flows into the Delta nobves back and forth in those

channel s for a period of tine?

A [t may.

Q Do you have a nanme for that phenonena? Wat do
you call it?

A | don't have a nanme for it.

Q So you don't have a nane for it, but we have

nicknanmed it the "Delta fresh water pool"” for purposes

of shorthand during these depositions. So when | say
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"Delta pool"” or "Delta fresh water pool," |I'mtalKking

about the fresh water that cones into the Delta channels

and noves back and forth because of tidal influence.
Does that make sense to you?

A Ckay.

Q So going back to my questions. Do you recal

concerns raised by the stakehol ders during 2015 that the

full natural flow nmethod of |ooking at supply did not

account for the Delta pool?

A Yes.

Q Did you agree with that concern?
A No.

Q Way not ?

A

Because | don't believe that the seawater is
subject to water right appropriation.

Q So your answer said you don't agree that

seawater is subject to water right appropriation. Is it
your understanding that the water in the Delta channels

t hat noves back and forth with the tide is seawater?

A It is a mx grade.

Q Go ahead. It is a mxture is your answer?

A (Wtness nods.)

Q Sois it a mxture of seawater that has noved in

wth the tide, as well as fresh water that is in the

channel s?
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MR CARRI GAN: Vague.

THE WTNESS: |t would be a m xture.

Q BY M5. SPALETTA: So is it your understandi ng,
then, that fresh water that enters the Delta pool
becones unavail abl e for appropriation as soon as it
m xes with seawater?

MR. CARRIGAN. Calls for a legal conclusion.
Q BY M5. SPALETTA: O is your understandi ng
sonmet hing different?

MR. CARRI GAN: Sane obj ecti on.

THE WTNESS. |'msaying that the seawater is
not subject to appropriation. The appropriations that
are done in the Delta are done for the natural flows
that are entering the Delta because of water quality
concerns, that they wouldn't be able to use the salt
water wi thout the fresh water there.

Q BY M5. SPALETTA: There was a lot in that

answer. W'IlIl have to break that down. Wsat is your

under st andi ng, regardi ng seawater and whether or not it

can be appropriated, based on?
MR. CARRIGAN:. Is that a question?
Q BY M5. SPALETTA: Yes.
A Coul d you repeat ?
M5. MA@ NNIS: Objection. Also calls for

| egal concl usi on.
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Q BY M5. SPALETTA: |1'll restate the question so
it will be sinpler. You testified that you did not
agree that the Delta pool should be considered in the
supply anal ysis because seawater is not subject to water
ri ght appropriation.

"' m aski ng what that understanding is based on.
A My know edge of water right appropriations.
Q And is that the work that you did in your prior
positions at the State Board?
A Yes.
Q What specific files did you work on where you
gai ned that understandi ng?
A | woul d believe the nost recent one would be
the Cal Ami s desalination project.
Q VWhat was it about the Cal Ani s desalination
proj ect that hel ped build this understandi ng you now
have?
A Whet her their slant wells would need a
appropriative water right because of the source that

t hey woul d be tappi ng.

Q And what was the source?

A Vell, the source would slant wells to the

ocean.

Q So were they pulling water out of the ocean with

t hese slant wel | s?
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A That was the intent, yes.

Q And what was the determ nation regardi ng whet her
or not they needed a permt for that activity?

A There was a position sent by the division
regarding the matter.

Q ["msorry. | didn't understand your answer.

A A nmenorandumor a letter sent in response to

t hat question, a report.

Q Who prepared this report?

A Di vi sion of Water R ghts.

Q Who precisely at the division?

A | don't recall.

Q Was the conclusion that they did not need an
appropriative permt?

A For the seawater, yes. They did not need it.
Q So this report by the Division of Water Rights

concl uded that they did not need an appropriative perm:t
to take ocean water via slant wells. Did | state that
accuratel y?
A Did not need a permt for diversion of
seawat er, yes.
Q Did they need any other approval fromthe State
Wat er Resources Control Board to take the seawater?

MR. CARRI GAN: Overbroad. Calls for a |egal

concl usi on.
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THE WTNESS: | don't think there was a request
for other information that upheld our position.
Q BY M5. SPALETTA: Oher than this Cal AM desal
project, is there anything el se that you' ve worked on
that has informed your opinion that seawater is not
subj ect to appropriation?
A | can't nane specific exanples.
Q Is there anyone at the State Board who has told

you that that is the rule, other than your counsel?

A | can't recall.

Q I's there anything that would refresh your
menory?

A No.

Q This report that you' ve referred to fromthe

Division of Water Rights for the Cal AM project, is that

a publicly avail abl e docunent ?

A Yes.

Q And where would it | find it?

A I'd have to go back and find their files.

Q Now |l et's go back to the discussion we were
havi ng about the Delta pool. You' ve explained to ne

that the fresh water that enters the Delta channel m xes

W th seawater. So there is sone kind of mxture in
t hose channels at any given tine, correct?

MR. CARRI GAN: M sstates testinony. Overbroad.
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THE WTNESS: | said at certain tinmes of the
years that they were m xed. And when you keep say

"Delta channels,” you are inclusive of all Delta
channels so -- water will mx, yes.
Q BY M5. SPALETTA: Are you aware of any tine in
history that the water in the channels of the Legal
Delta has not contained a m xture of fresh water and
seawat er ?
MR. CARRI GAN: Overbroad. Asked and answered.
THE WTNESS: | can't speak to that. No,
don't know.

Q BY M5. SPALETTA: There are a variety of

riparian rights in the Delta, correct?

A There are riparian clains, yes.

Q And there are pre-1914 clains in the Delta as
wel |, correct?

A Correct.

Q And BBI D, which is one of the parties in this

case, has a pre-1914 right to divert in the Delta,

correct?
A They have a pre-14 to divert in the Delta.
Q I's it your understanding that historically the

wat er that BBID has diverted, under its pre-1914 cl ai ned

right, has always included a m xture of fresh water and

seawat er ?
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A It is not ny understanding of that, no.
Q What is your understandi ng?
A My understanding is they are diverting froma

channel that is tributary to the San Joaquin River.

Q What channel is that?

A Vell, nowit is part of the -- used to be a
different channel. [|I'mtrying to renenber the nane
of it.

Q Was it the Italian Sl ough?

A Yes. Thanks.

Q So historically, when the pre-1914 right was

devel oped, and prior to the construction of the State
Water Project, BBID diverted fromltalian Sl ough; is

t hat correct?

A To ny know edge, yes.

Q Is Italian Slough tidally influenced?

A | do not know but it is in the Legal Delta.
Q So you don't know whether Italian Slough is

tidally influenced?
A Not where their point of diversion was

because |I'm not sure where their point of diversion

was.
Q | want you to assune that it was tidally
i nfl uenced.

A And | said it probably was.
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Q If BBID s point of diversion was on Italian
Sl ough, which was tidally influenced, would BBID have
historically diverted a conbination or m xture of fresh
wat er and seawat er?

MR. CARRI GAN:. I nconpl ete hypothetical. Assunes
facts not in evidence.

THE W TNESS: Dependi ng on season, tine,
flows -- everything Iike that, in sone times of the year
it would be a m xture of water.
Q BY M5. SPALETTA: And based on your prior
testinmony, | thought you testified that the State Water
Resources Control Board would not have authority to

oversee water for permtting purposes.

A Ccean water or seawater -- not brackish
wat er .

Q What is the difference?

A What is the difference?

Q Yes.

A Ocean is ocean. Brackish is a m xture of
wat er .

Q A m xture of what water?

A Seawat er and fresh fl ow.

M5. SPALETTA: Can the court reporter please
read back the conplete |ast two answers of the

W t ness?
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(Wher eupon, the record was read.)
Q BY M5. SPALETTA: Is it your understanding that
the State Water Resources Control Board does not have
permtting authority over brackish water?

MR. CARRIGAN. Calls for |egal conclusion.

THE WTNESS: No. | had stated that they don't
have permtting authority over seawater.
Q BY MS. SPALETTA: So is it your understandi ng
that the State Board does have permtting authority over
bracki sh water, which is the mxture of fresh water and
seawat er ?

MR CARRI GAN: Sane obj ecti on.

THE W TNESS: Yes.

Q BY M5. SPALETTA: Wsat is that understandi ng
based on?
A Vell, we have issued permits for sources that

woul d be deened bracki sh.

Q What is an exanple of those permts?

A Napa Sl ough permts. | don't know exact
nunbers.

Q So the Napa Sl ough area is an exanple of where

those permts have been issued?
A Yes.
Q Did the supply nethodol ogy for 2015 incl ude

bracki sh wat er ?
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A It included fresh water supply fromthe
tributaries comng in.
Q So I'masking a yes or no question. 1'd
appreciate a yes or no answer. Did the water supply
anal ysis for 2015 include brackish water?
MR, CARRI GAN: Asked and answered. Go ahead.
THE WTNESS: Yes, to the portion that dealt
with fresh flow
Q BY M5. SPALETTA: What about the portion of the
bracki sh water that didn't conme fromfresh flow?
A Where is that com ng fronf
Q | thought you just described that it was a
m xture of seawater and fresh flow that created brackish
wat er, and that the State Board has taken the position
that it has permtting authority over that m xture of
bracki sh water. An exanple of that would be permts

I ssued on Napa Sl ough?

A Ri ght.
Q Did | m sunderstand that?
A Right. But you were asking ne on our

anal ysis, did we consider brackish water. And |I'm
saying the portion that is natural flow yes.

Q | guess I'mjust having a hard tine
under st andi ng how t he conbi nati on of seawater and fresh

wat er that creates brackish water is good enough for a
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permt, but that sane conbi nation is not good enough to

include in a supply analysis. |s there sonething |I'm
m ssi ng about the difference?
A The anpunt that was avail abl e under the
permts -- the post-1914 water rights are specific
to source and tributary. And they identify supplies
that are fromthe tributaries.

As far as our analysis is concerned, we were
only using full natural flow and then the
adj ustnents that we nmade to the full natural flow.
Q Is it your understanding that BBID cl ai ns that
pre-1914 right to divert only natural flow?

A Their claimis to the tributary of the San
Joaquin, | believe.
Q So they based their claimon diversion at a

particul ar |ocation --

A Yes.

Q -- not on the diversion of a particular type of
mol ecul e of water in the streamat that |ocation,
correct?

A | believe their statenent identifies a

| ocation and a source.

Q Before we | eave this topic, | want to nmake sure
that there is nothing else that you can recall, as you

sit here today, other than your work on the Cal AM desa
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project that has influenced your understandi ng of how to

treat seawater.

A Just also ny years of experience here. You
asked ne for a specific case. | gave you one.
Q Are there any State Water Resources Contr ol

Board decisions that you are relying on?
A | can't think of any right now.
Q W have been going for about an hour. Do you
need a break?

MR. CARRI GAN: Let's take a couple of m nutes.

THE W TNESS: Couple of m nutes. Thanks.

(Wher eupon, a recess was then taken.)

MS. SPALETTA: Back on the record.
Q Al right. Going back to our discussion about
the supply side of the water availability analysis. You
i ndi cated that you used two things so far: One is the
full natural flow data from DWR, and the second was the
adj ustments which cane fromthe 2007 DWR report.

Were there any ot her conponents of supply that

were included in the anal ysis?

A Yes. We made an adjustnent for Delta

di verters.

Q Can you pl ease explain that.

A An adj ustnent of 40 percent was nade for

Delta diverters.
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Q And was that an adjustnent to add back in
40 percent of the Delta diversions as return flow,

essentially, adding them back into the supply side?

A Yeah. As adding 40 percent into the supply
si de, yes.

Q And why was that done?

A That was done based on stakehol ders' comments

that we received.

Q From who?
A | don't recall.
Q Is there any witten record of that?
A There may be, yes.
Q Where would | find that?
A In our files.
Q Coul d you be any nore specific?
MR CARRIGAN. It seened |ike a very broad
question, so I'll object as very broad. "Stakehol ders”

seens like it is very broad.

M5. SPALETTA: | agree.
Q I"masking if you could be any nore specific
about narrowi ng down the source of that information
A It may be in our drought work file that you
have been provi ded.
Q Where did the 40 percent figure cone fron? Did

that cone froma specific stakeholder or did you or your
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staff obtain the actual 40 percent val ue from anot her
source?

MR. CARRIGAN. Calls for speculation

THE WTNESS: | believe it canme from South Delta
and Central Delta Water Agency's counsels in
st akehol ders neeti ngs.
Q BY M5. SPALETTA: Do you know for certain where
it came fronf
A No.
Q Did you make the decision to include the
40 percent or was that a decision nade by soneone el se?
A | directed staff to incorporate that into the
anal ysi s.
Q Did you direct themas to the value or just the
concept -- the specific 40 percent nunber or just the

concept that they needed to include sonething?

A | believe the 40 percent because the staff --
had those -- were attending the sane neetings | was.
Q Were there any other return flows that were

i ncluded in the supply anal ysis?

A O her than the 2007 report and the Delta, no,
not to ny know edge.

Q Let's tal k about the 2007 report. Wat type of
wat er was added based on the 2007 report?

A My staff did that. | didn't reviewthat
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report for the types of additions to the flow.

Q Do you understand that it included sone
conponent of return flow?

A | believe it included percentages of return

flow in the San Joaquin River.

Q WAs there any other return flow added to the
supply side?

A Not to ny know edge.

Q What about for the Sacranmento basin? Was there

any return flow included for the Sacranento basin?
MR CARRI GAN:. Vague.
THE WTNESS: |'mnot famliar enough with the
report on that.
Q BY M5. SPALETTA: You are not famliar enough
with the 2007 DWR report?
A Yeah, | don't recall how nuch was in that
report for the Sacranmento side.
Q Was it your understanding that there was sone
conponent of Sacranmento River return flow that was
i ncluded in the supply side anal ysis?
A | didn't have an understandi ng how nmuch it
woul d be. | asked staff to incorporate the
informati on that the Departnent of Water Resources
found for the 1977 year of drought.

Q Wuld it surprise you if they incorporated zero
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return flow for the Sacranento Valley?

MR. CARRI GAN: Argunentati ve.

THE WTNESS: No, not really. Because sonme of
the return flow in the Sacranento River is fromCentra
Val | ey Project operations and al so State Water Project
operations that may lay claimto sone of that return
fl ow
Q BY M5. SPALETTA. Let's talk about that return
flow fromproject operations. So we are clear, we are
tal ki ng about when the State or Federal Project delivers
stored water to a water user in the Sacranmento Vall ey,
and they apply it to their land, and then there is sone
tailwater that |eaves their |and and nmakes it way back
into the river.

That is what we are tal king about, right?
Yes, under contract use.
So the origin of the water was stored water?

Contract supply.

o r» O >

Is it your understanding that appropriators in
the Delta are not entitled to appropriate the return
flows fromthe delivery of stored water?

MR CARRIGAN. Calls for a |egal conclusion.

M5. MORRIS: Join.

THE W TNESS: No.
Q BY M5. SPALETTA: So what is your understandi ng
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on that topic?

MR. CARRI GAN: Sane obj ecti on.

THE WTNESS: M understandi ng woul d be t hat
sone water users in the Sacranento watershed may not
have rights to use that water if the Bureau is stil
claimng -- the Colusa Basin Drain would be a good
exanpl e of that.

Q BY M5. SPALETTA: Wy is that a good exanpl e?
A Because the water diverted in that watershed
is nostly generated under contract. Return flows
fromthat contract go into the Colusa Basin Drain
And then | believe there's a Board's decision that
identified that sone of that water is still under
control of the Bureau.

Q Are you sure about that?

MR. CARRIGAN:. | believe his testinony was that

he believed that was the case.

THE W TNESS: Ri ght, yes.
Q BY M5. SPALETTA: Do you know which Board
deci sion that is?
A No.
Q Is that an issue that you confirmed or had a
staff nmenber confirmin the course of preparing the
supply side of the anal ysis?

MR, CARRI GAN. Vague.
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THE WTNESS: Not to ny know edge.
Q BY M5. SPALETTA: Wiy not ?

MR. CARRIGAN. [|'ll object again on vague. It
I s Vague and anbi guous. Conpound.

Q BY M5. SPALETTA: It is the afternoon, so |

don't always ask the best questions. It is okay to say
that you don't understand and | will try to make the
question better.

["mjust visualizing in ny mnd water fl ow ng
back into the Sacranento River after it has been applied
to lands that receive this contract water. And visually
inny mnd, it |ooks |like that water becones part of the
supply that is available in the river.

["mtrying to understand how you treated that
supply for the purposes of the water availability
anal ysi s.

M5. MORRIS: (bjection. Calls for |egal
concl usi on.

MR. CARRI GAN: | nconpl ete hypothetical. Join

counsel on that |egal analysis opinion.
Q BY M5. SPALETTA: Can you explain to nme how you
treated that water that was return flow from stored
wat er that was applied in the Sacranmento valley?

MR. CARRI GAN: Asked and answer ed.

THE WTNESS: We used full natural flow water
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and then the adjustnents that we have di scussed for the
Delta, and then also for the 2007 report as our water
suppl y.
Q BY M5. SPALETTA: So to the extent that the
return flows fromstored water were not included in the
2007 report, then they were not included in the supply
side of your anal ysis?

MR. CARRI GAN: M sstates testinony.
Q BY M5. SPALETTA: Is that correct?

MR, CARRI GAN: Asked and answer ed.

THE WTNESS: The supply, again, was the 2007
report adjustments and the adjustnents for the Delta

onto the full natural flows fromthe Departnent of Water

Resour ces.

Q BY M5. SPALETTA: So since you are not answering
yes or no to ny yes or no question, | take it |I'm going
to have to pull out the 2007 report, and we'll have to

go through it to see if these return flows from stored
water are init. |s that where we are going?

A Again, | can't recall the 2007 report nunbers
for each watershed.

Q Ckay. By including whatever it was that was in
the 2007 report, was it your intention that any return
flows fromstored water woul d becone part of the supply

anal ysi s?

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211

48



© 00 N o o b~ w N P

N NN N NN R R PR R R R R R R
o A W N P O © © N O O A W N L O

DEPGSI TI ON OF JOHN O HAGAN, VOLUME |

MR CARRI GAN:  Over br oad.

THE WTNESS: M intent was to nake additiona
flows if the report supported it for the 1977 -- 1976/ 77
drought in the DAR report. If it did not support that,
then it would add zero.

MR, SPALETTA: O f the record.

(Wher eupon, discussion held off the record.)
Q BY M5. SPALETTA: W are back on the record
after a short break. I'd like to talk to you about
whet her or not the supply analysis included any
di scharges fromwastewater treatnent. D d the supply

anal ysi s include discharges from wastewater treatnent?

A No.

Q Why not ?

A It did not.

Q WAs there a reason why it did not?

A It did not, no. It did not include those
flows.

Q Did you ever think about whether or not they

shoul d be incl uded?

A No, because we were al so |ooking at |ive
stream al ong the river

Q What does that nean?

A Bef ore maki ng a decision on curtail nent, we

al so | ooked at the streamflow along the river, the
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actual streamflows along the river, and | ooked at

t he demands that woul d be downstream of those

points. And any supply that was there, especially

on the San Joaquin, was still insufficient in 2015

to make the denand.

Q Did you also | ook at the live streamfl ows on

t he Sacranent 0?

A | believe so.

Q And what about in the Delta channels that are
essentially downstream of Vernalis and downstream of
where, | guess, we would say Freeport. D d you | ook at
any live streamfl ow neasurenents in the Delta channels,
in the center of the Delta?

MR CARRI GAN:  Conpound. Vague.

THE WTNESS: W | ooked at Vernalis flows which
are right upstream And then -- I'mtrying to think of
the nanme of the station downstream -- Mssdal e Bri dge.
| think it is the Mdssdal e Bridge gauge that is

downst r eam It starts with an "M"

Q BY M5. SPALETTA: Any others?

A Not downstream of that point, no.

Q What about on the Sacranento side?

A Sacranmento side, we | ooked at Freeport as the

| owest point.

Q For exanple, the City of Stockton wastewater
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treatment plant discharges into the Delta channel s near
the City of Stockton. Wuld the streamfl ow
nmeasurenents that you | ooked at have captured the effect
of the discharges fromthe City of Stockton?

A No.

Q Sane for the City of Lodi. Wuld you have been
able to capture those di scharges?

A Not with those two gauges.

Q And what about for any other city who di scharges
into the Delta channels in between Vernalis and
Freeport ?

A No. But the Delta -- the Bureau's Delta

outfl ow cal cul ati ons does include sone of those

di scharges on flow that is available, and we did

| ook at those.

Q What did you | ook at?

A The Delta outflow cal culation that the Bureau
does.

Q How di d you use the Bureau's outfl ow

cal cul ati on?

A Mostly to conpare our denmand to the net Delta
consunptive use.

Q When you say "our demand,"” do you nean the
demand that was conputed by your staff?

A For the Delta, yes.
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Q And how did they conpare?

A | believe in 2014, we even conpared our denmand
for the Delta riparians to the 1977 demand that was cone
up with for the Delta. And our demand was well wthin
reason. In sone nonths, we were nuch | ower than the net
Delta consunptive use nunber. O course, that nunber

I ncl udes natural depletions.

Q So in your answer, you mentioned two different
things. You nentioned the 1977 data and you nentioned
the net Delta consunptive use conputation that is part
of the Bureau's outflow calculations. | have a hard
enough tine keeping any one of them straight.

So let's try to separate the two and tal k about
just how you used the Bureau's outflow cal cul ations
first. Can you describe that to nme again?

A The Bureau's outflow cal cul ati ons has sources
entering the Delta, which includes the treatnent

pl ant di scharged fromthe Sacranmento side,

believe. The Delta outflow also has total Delta
consunptive use.

So I was |ooking at that and conparing it to
our cal culations of Delta demands, just to make sure
that we are within a reasonable close proximty to
t hose nunbers.

Q kay. So it sounds |ike you used the Bureau's
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outflow cal cul ations for two purposes. One of them was

to l ook at the supply side, which is the sources of

water entering the Delta. And the second purpose was to

| ook on the demand side at a conparison of what you had
conmputed for demand with what the net Delta consunptive
use nunber was. |s that accurate?

A W | ooked at it nostly for conparison of

demand. The fact that it had the treatnent plant
contribution there, we were |ooking to see that
magnitude. |Is it sonmething to be concerned wth?

And it was a significantly small nunber.

Q | want to go back to the supply side. So | take

it that the Bureau's outflow calculation includes in it

a neasurenent of the amount of water entering the Delta.

I's that accurate?

A It includes Sacranento and San Joaquin, yes.

Q And then you've testified it would al so take

i nto account treatnent plant discharges?

A It has a treatnent plant listed there, yes.

Q And how di d those supply nunbers in the Bureau's
outfl ow cal cul ati on conpare to the supply nunbers that
you were comng up with?

A Again, it wasn't to conpare supply. The only
pur pose of that was to conpare demand. But | was

showi ng that we were | ooking at that contribution
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that was noted in there, as far as how |l arge the
treatnment plant contribution was. And it was

relatively small.

Q What do you nean by "relatively small"? Can you
give nme --
A The significance of the size would not make

up the difference in demand, as far as an additi onal

suppl y.
Q Was it nore than 200 CSF?
A It was, depending on the nonth. But it is
pretty average -- 180 -- less than 200, | would say.
Q But nore than 1007?
A Yes.
MR. CARRIGAN: Calls for specul ation.
THE WTNESS: 1'd have to | ook at it again.
Q BY M5. SPALETTA: As you sit here today, based

on your nenory, your understanding is that treatnent

pl ant supply component is sonmewhere between 100 and 200

CSF?

A For the ones that are on the Delta outfl ow
calculation, yes, as far as | recall. But the point
is -- I"'mjust saying that we were | ooking at that

as part of the supply, you know, but not in the
overall analysis. It is like |ooking at the live

stream conpari son to our analysis to do a check.
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Q Do you know what the size is of BBID s water

right that was curtail ed?

A I'"d have to | ook at the docunents.

Q Do you know if it is sonething |less than 100
CSF?

A I'd have to | ook at the docunents.

Q If the Bureau's outflow cal culation included a

nunber representing inflowinto the Delta, why didn't
you use that for the supply side of your water

avai l ability anal ysi s?

MR. CARRI GAN: I nconpl ete hypothetical. Assunes

facts not in evidence.

THE WTNESS: The reason that we didn't use the
streamflow is because it includes rel eases from
st or age.

Q BY M5. SPALETTA: Could you have just backed
t hose out?

MR. CARRI GAN: Sane obj ections.

THE W TNESS: Backing the whol e quantity out
woul d have | essened the avail able supply to the Delta.
Q BY M5. SPALETTA: Did you try that and cone to
t hat concl usi on?

A In some nonths, the supply versus the
Delta -- what do | call it -- the conbined project

stored rel eases, we did conpare those.
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Q Did that result in sone kind of witten report?
A No.

Q Is that just sonething that you did or soneone
el se di d?

A | was doing it. | believe |I found sone
information the other day that -- | found the other

day that our counsel has provided you wth.
Q Yes. W do have sone docunments with your
handwitten notes, so we'll go over those soon.

So the projects this summer were rel easing
stored water that flowed into the Delta in part to neet
wat er quality objectives, correct?

A Correct.
Q Were those flows considered in your water

avail ability anal ysi s?

A No.

Q Why not ?

A It is stored water.

Q At sone point, is that stored water abandoned?

M5. MORRIS: Objection. Calls for a |egal
opi ni on.

MR. CARRI GAN:  Joi n.
Q BY M5. SPALETTA: |'m asking only for your
under st andi ng.

A Some of the uses for the stored water
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i ncludes salinity control, so we did not consider
storage rel eases avail abl e under our anal ysis.
Q Is it your understanding that at sone point
t hose storage releases for salinity control are
abandoned after they neet their regul atory purpose?
M5. MORRIS: bjection. Calls for a |egal
concl usi on.
MR. CARRIGAN. Calls for a legal conclusion
THE WTNESS: | don't knowif the flowis
abandoned.
Q BY M5. SPALETTA: The projects al so rel eased
stored water for fishery flow objectives. |s that your
under st andi ng?
A Yes.
Q And was any of that water included in the water

avai l ability anal ysi s?

A No.
Q Why not ?
A If it was stored water, it is not part of --

if it is stored releases, it is not part of the ful
natural flow that we utilized.

Q For pre-1914 appropriative diverters, is it your
under standi ng that they can divert nore than just
natural flow?

MR. CARRIGAN. Calls for a legal conclusion.
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THE W TNESS: Yes.
Q BY M5. SPALETTA: And one of the types of water
that they can divert is abandoned water rel eased from
st orage?

MR. CARRI GAN: Sane obj ecti on.
Q BY M5. SPALETTA: Correct?
A Yes. Abandoned rel eases from storage woul d
becone avail able for appropriation.
Q Was there any effort to determ ne how nmuch water
rel eased from storage was abandoned and avail abl e during
20157

MR CARRI GAN. Assunes facts not in evidence.
I nconpl ete hypot heti cal .

THE W TNESS: Wuld you repeat the question?

(Wher eupon, the record was read.)

THE W TNESS: No.
Q BY M5. SPALETTA: Wiy not ?

MR. CARRI GAN: Sane obj ecti on.

THE W TNESS: To determ ne abandonnent, it woul d
be very difficult.
Q BY M5. SPALETTA: How much water are we tal king
about ?

MR. CARRI GAN.  Vague.
Q BY M5. SPALETTA: Do you have an under st andi ng,

you know, during the summer of 2015 how much stored
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wat er was being released into the Delta for water
quality or fishery objectives?

MR. CARRI GAN: Conpound. Vague.

M5. MORRIS: Calls for specul ation.

THE WTNESS: | wouldn't know. It varies nonth
to nonth, but it was quite large. It was a |large
percentage of the Sacranento Ri ver conponent fl ows.

Q BY M5. SPALETTA: So was anyone able to divert
that water in 2015?

MR. CARRI GAN: Vague. Calls for specul ation.

THE WTNESS: The Delta, North Delta Water
Agency has a contract with the State Water Project.
They are allowed to divert under contract water. And
then all the contractors -- and then the Bureau coul d
export its storage rel eases under the provisions of the
tenporary urgency change orders that the Board had
I ssued.

Q BY M5. SPALETTA: Wuld that account for all of
the rel eases fromstorage during 2015 or was there
addi ti onal water rel eased from storage that woul d not
have been used in those two areas?

MR. CARRI GAN:  Specul ation. Vague. Calls for
specul ati on.

THE WTNESS: My opinion, it wuld al so be used

for Delta outflow criteria to neet water quality
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st andar ds.
Q BY M5. SPALETTA: Can you think of any
ci rcunstance in which the water rel eased by the projects
to neet water quality or fishery flow objectives would
be abandoned and avail abl e for diversion by
appropriators in the Delta?

MR. CARRIGAN. Calls for speculation. Calls for
| egal concl usion. Overbroad.

M5. MORRI'S: Join.

THE WTNESS: | guess -- available to whon?

M5. SPALETTA: A pre-1914 appropriator, such as
BBI D.

MR. CARRIGAN. Let's add in inconplete
hypot heti cal and reassert the previous objections.

THE WTNESS: Sorry. Could you repeat the
qguestion?

(Wher eupon, the record was read.)

THE WTNESS: |If the Delta was in excess
conditions, then | believe that woul d becone a point in

whi ch water may be in excess of the need to the Bureau.

Q BY M5. SPALETTA: Wiy does that matter?

A Because their conditions are being satisfied.
Q Whose conditions?

A The conditions for salinity and fishery

protections for the Bureau's operation.
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Q kay. | want to talk about timng. D d the
supply analysis that you and your staff perforned this
year take into account travel tine, for instance, for
full natural flow down the river?

MR. CARRI GAN: 2015?

Q BY MS. SPALETTA: 2015.

A No.

Q Why not ?

A We did not do that.

Q What was the reason for not doing that?

A Didn't consider it.

Q Do you know what the travel tinme is for water on
the Sacranento River between Redding and difton Court?
A Yes.

Q What is it?

A | believe it is five days.

Q Does it depend on flowor is it always five
days?

A | would think it depends on flows, but the

basis for my understanding is in the Term 91

cal cul ati on.

Q And then once that water reaches the channel s of
the Delta that are influenced by tide that we have

tal ked about previously, how long does it stay there?

MR. CARRIGAN: Calls for specul ation.
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THE WTNESS: | don't know.
Q BY M5. SPALETTA: Have you ever heard the term

"residence time" for water in the Delta?

A No.

Q You don't know what that neans?

A No.

Q Are you famliar with the term"reqgul atory
storage"?

A Yes.

Q What does that nean?

A "Regul atory storage" is recognized in the

code of regulations for licensing purposes. And it
allows, for licensing purposes, a neans by which the
Board can separate water that is collected to
storage and/or directly diverted.
Q So for purposes of what was happening in 2015
after post-1914 water rights were curtailed, did you
understand that there were sone reservoir operators with
post-1914 water rights who were actually hol ding ful
natural flowin regulatory storage for up to 30 days
before releasing it down the river?

MR. CARRI GAN: Vague. Conpound.

THE WTNESS: Could you repeat the question?

M5. SPALETTA: I'll ask the court reporter to

read it back.
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(Wher eupon, the record was read.)

THE W TNESS: | don't recall that.
Q BY M5. SPALETTA: Is it possible that that
occurred?

MR. CARRI GAN. Calls for speculation.

THE WTNESS: It could have occurred but, again,
the 30-day rule applies to licensing as far as the
regulation is concerned that allows a distinction of
regul atory storage versus storage. You know, direct
di ver si on versus storage.

Q BY M5. SPALETTA: Setting aside the |icensing
regul ati ons and just thinking about reality and what
actual |y happened in 2015, were you aware that on sone
of the tributaries there were entities who operated
storage facilities who were hol di ng water behind those
storage facilities for up to 30 days, even after their
wat er right had been curtail ed?

MR. CARRI GAN: Assunes facts not in evidence.
Calls for specul ation.

THE WTNESS: | don't recall that specific
exanpl e that you are tal king about.

Q BY M5. SPALETTA: Ckay.
A | know people had stored water in their
reservoirs and were utilizing that as all owed under

t he noti ces.
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Q So you weren't aware of PG&E, for exanpl e,
hol ding natural flowin its reservoirs for up to 30 days
before releasing it?

MR CARRI GAN: Asked and answer ed.
Argunent ati ve.

THE WTNESS: | don't recall that, but there nmay
have been sone information or record that | received
sonet hi ng about that. | don't know what year that was.
Q BY M5. SPALETTA: Did the supply analysis for
2015 take into account any holding of natural flows in
storage for up to 30 days upstreamon the tributaries?
A The supply anal ysis did not.

Q You testified that you were aware that sone
peopl e were wi thholding water in storage pursuant to
notices. Did | hear that correctly?

A |"maware that reservoir operators could hold
wat er that they had previously collected to storage
and continue to withdraw that for beneficial use
after notice was issued.

Q So you are just tal king about water that had
been collected to storage prior to curtail nent?

A Correct.

Q So when you say "notice,"” you are tal king about
the curtail nment notice?

A Yes.

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 64




© 00 N o o b~ w N P

N NN N NN R R PR R R R R R R
o A W N P O © © N O O A W N L O

DEPGSI TI ON OF JOHN O HAGAN, VOLUME |

Q At sonme point in 2015, did you nake the decision
to separate the upper San Joaquin fromthe rest of the

San Joaqui n basin for purposes of the supply and dermand

anal ysi s?

A Yes.

Q And what was the basis for that decision?
A The basis of that decision was to address

st akehol ders' concerns on the San Joaquin side about
their clainmed rights to use -- to get sone

Sacramento wat er.

Q | don't understand that answer. Sorry.
A The Delta stakehol ders expressed concerns --
on the San Joaquin side -- that we, in 2014, were

only looking at supply fromthe San Joaquin side for
t heir uses.

So in 2015, we did a proration of flows for
the Delta. And in that, we also wanted to identify
a point in which Sacranento water, to our best
under st andi ng, would not get farther up. And that
Is the point in which that cutoff was nade for the

upstreamcurtail nent of just the San Joaqui n side.

Q So after that, wasn't there another decision to

further separate the supply and demand anal ysis on the

San Joaquin, so that the portion of the San Joaquin

upstream of the confluence with the Merced was separated
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off into its own analysis?

A We had done tributary analysis in 2014 as

wel | .

Q Did you do that in 2015, too?

A Yes.

Q Wasn't one of the reasons for that the fact that

t he demand associated with the portion of the San

Joaquin River watershed, upstream of the confluence with

the Merced, was so nmuch | arger than the avail able
supply, that there was no way that the supply was
actually going to get past the confluence?

A That is what we did the analysis to check.

Q Did you do that sanme analysis for every other
tributary of the San Joaquin?

A We did not do all tributaries of the San

Joaquin. W did sonme major tributaries.

Q Did you do the Stanislaus?

A | believe so.

Q And t he Tuol ume?

A Yes.

Q Ckay.

A And t he Merced.

Q And the Merced. And then on the Sacranento

side, which tributaries did you do?

A | believe we did the Yuba, Anerican, Feather.
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Q So on the San Joaquin side, the post-14
curtailment for 2015 was issued on April 23rd; is that
correct?
A The April 23rd notice was issued for post-14s
on the San Joaqui n upstream of Mssdal e Bridge, but
it did not include the Delta.
Q And when you nade that curtail nent deci sion,
were you relying on the San Joaquin basin analysis as a
whol e or were you relying on the individual tributary
anal ysi s?

MR. CARRI GAN: Assunes facts not in evidence.
M sstates testinony.

THE WTNESS: The decision for that was based on

t he San Joaquin as a whol e upstream of that Mssdal e

Bri dge point.
Q BY M5. SPALETTA. Let's see if | can locate --
A | believe it is -- April 23rd is the notice.

MR O LAUGHLIN: Exhibit 43, Jennifer, isn't it?
| think it is Exhibit 43.

MR. CARRIGAN. She is going to direct you
potentially to sonme of the exhibits in the binder.
We'll wait for her to do that.
Q BY M5. SPALETTA: Let's look at Exhibit 43. Do
you see Exhibit 437
A Yes.
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Q And it is on the bottomright-hand corner dated
April 21st, 2015?

A Yes.

Q And this was the graph that your staff prepared

under your direction, correct?

A Yes.
Q And was this the graph that you presented to Tom
Howar d?

MR. CARRI GAN: Assunes facts not in evidence.
THE WTNESS: | don't recall if | presented the
graph to M. Howard.
Q BY MS5. SPALETTA: Did M. Howard ultinately
issue the curtailnment letter on April 23rd?
A Yes. M. Howard is the one who issues the
curtail nment noti ces.
Q What information did you provide M. Howard
prior to his issuance of the notice?

MR. CARRI GAN: Assunes facts not in evidence.

Q BY M5. SPALETTA: |f any.
A | woul d usually provide hima copy of graphs
like this. | just can't speak if | gave himthis

one on this occasion.
Q But it was your standard practice to provide a
simlar graph to M. Howard prior to his making the

curtail mrent notice deci sion?
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A Wth ny recommendation, yes.
Q So did you reconmmend to himto issue the
post-1914 curtailnments on April 23rd?
A Yes.
Q And was that recomendati on based on the
i nformati on depicted on the graph that we have marked as
Exhi bit 43?

MR, CARRI GAN: Asked and answered. The w tness
testified he can't recall if this was the graph.
Q BY M5. SPALETTA: M/ question is a little
different. M question is whether his recomendation
was based on the information depicted on what we have
mar ked as Exhi bit 43.
A Again, with nmy staff's recommendati on, yes.
Q And so on this particular graph, which is
Exhi bit 43, we see demand broken up into three different
colors: riparian demand in yellow, pre-1914 demand in

the |light orange; and post-1914 denmand in the dark

orange. |s that what you see?
A Yes.
Q The tributary analysis that you just described

to nme for the Stanislaus, Tuolume and Merced, were they
done before or after the April 23rd curtail nent?
A | don't recall.

Q Did you make any effort to ensure that any

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 69




© 0 N o O b~ W N

N N NN NN P P PR R R R
o A W N P O © © N O O M W N P O

DEPGSI TI ON OF JOHN O HAGAN, VOLUME |

demands on the Stanislaus tributary, for exanple, which
exceeded the avail abl e supply on the Stanislaus were
renoved as part of the supply and demand anal ysis?

MR. CARRI GAN: Overbroad. Inconplete
hypot heti cal .

THE WTNESS: That would be ny staff's work on
t hat .
Q BY M5. SPALETTA: Do you recall any discussions
regardi ng whet her that should be done?

MR. CARRI GAN:  Vague.

THE WTNESS: | don't recall
Q BY M5. SPALETTA: Do you recall any discussions
about the possibility of creating a Delta-only supply
and demand anal ysis to account for that possibility?

MR, CARRI GAN. Vague.

THE WTNESS: | believe we did do a Delta demand
anal ysis conpared to available flow -- actual flow and

avail abl e fl ow.

Q BY M5. SPALETTA: In 20157

A Yes.

Q And was that sonething that was saved on your
syst en®?

A | don't know. It would be done by Jeff
Yeazel | .

Q Do you recall about when it was done?
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A | can't recall the date.
Q Do you recall reviewng it?
MR. CARRI GAN: Assunes facts not in evidence.
M sstates testinony.
THE W TNESS: No.
Q BY MS. SPALETTA: | think your testinony -- and

| nmust have heard it wong -- was that you discussed it.

But as you sit here, do you know whet her or not Jeff
Yeazel | actually perforned that analysis for the Delta?
A He prepared an analysis, | think, to check
sonmething. And | think it was after the curtail nent,

but | think it would be in the information we provided.

Q | want to swtch over and tal k supply side for a
few mnutes -- I'"'msorry -- demand side.

A Are we done with the exhibit?

Q For now W are going to talk demand si de.

What was the nethodol ogy for demand in the water
availability analysis for 2015?
A We utilized the Departnent of Water Resources

uni npai red flow cal cul ati ons that they provide via

Cl WQS.

Q " mtal ki ng about denand.

A Oh, I'msorry. | apol ogize.

Q That is okay. It is getting late.
A Coul d you repeat the question?

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211

71




© 0 N o O b~ W N

N N NN NN P P PR R R R
o A W N P O © © N O O M W N P O

DEPGSI TI ON OF JOHN O HAGAN, VOLUME |

M5. SPALETTA: Wbuld you read back nmy question?

(Wher eupon, the record was read.)

THE WTNESS: W utilized the reported demands
submtted by water right holders under their Statenents
of Water Diversion and Use and al so under their
permttee and |icensee reports.

Q BY M5. SPALETTA: Were there any adjustnents
made to what was reported?

A Yes. There were several checks and bal ances
and adj ustnents for non-consunptive use -- power was
not included. The staff was instructed not to

i nclude any direct diversions for power, to allow

those to remain there but their demand woul d be

zero.
Q Did you provide that instruction?

A Yes.

Q Did you al so decide that the demand i nformation

woul d come fromthe statenents and reports of permtees

and | i censees?

A Yes.

Q Was that the sanme nethod that was used in 76/ 777?
A No.

Q How did the nethod differ?

A They didn't have that information in 76 and

77.
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Q VWhat did they use in 76/777?

A They used, to the best of ny know edge, a
curve of demand based on July or June being the

hi ghest nonth. And then they proportioned that to
make a bell curve, and utilized a duty figure in
acreage for irrigation.

Q Why didn't you use the sane nethod they used in
76 and 777

A We had reports of actual water use for

st akehol ders -- sonme under penalty of perjury.

Q The reports that are submtted by statenent
hol ders, they also identify the place of use by a

specific parcel nunber, if |I recall correctly; is that

correct?

A Reports that they filed?

Q The original statenents.

A There is a field that they could put in a

parcel nunber, yes, but that is usually for the

poi nt of diversion.

Q Didn't they also have to identify the |ocation
of the place of use and include a nmap?

A That is correct, for new statenents. | can't
speak to the older statenents. | think they could

do a sketch.

Q Was there any effort nmade by you or your staff
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to verify that information provided by statenent hol ders
was not duplicative for the sanme properties?

MR. CARRI GAN: Overbroad. Vague.

THE WTNESS: W did -- | did ask staff to | ook
at co-owned reports of individuals who owned severa
water rights to see if there was a repetitive report of
the same nunbers, and then to identify that under the
junior-nost right, and nake the other ones zero denand.
And there was al so an adjustnent for a reasonabl eness on

acreage with a duty nunber for irrigation

Q BY M5. SPALETTA: WAs that eight acre-feet per
acre?
A | don't recall the exact nunber. | asked

staff to put in a check for an anmount of water.
Ei ght acre-feet m ght have been used because of

rice, so it could have been that.

Q So who nmade the sel ection on what nunber would
be used?

A | don't know.

Q You don't renmenber if it was you or sonmeone

el se?

A No.

Q Is that sonething that you checked in the work

that was done by your staff?

A No. | did not -- | did not go over that
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wor ksheet nysel f.

Q When you say "that worksheet," do you nean the
spreadsheet ?

A Yeah. The spreadsheet with all the demand
data and adj ustnents.

Q Have you ever | ooked at one of those
spreadsheet s?

|'ve | ooked at it.

Have you ever nmade any changes to one of thenf
No.

Do you know how to navigate through it?

Absolutely not. That is why | have staff.

o >» O >» O »

I"mgoing to represent to you that one of your
staff previously testified that the nunber that they did
use for cap on diversions was eight acre-feet per acre.
A Ckay.

Q And they used it for statenent reporters for the
entire San Joaquin and Sacranento and Delta.

A (Wtness nods.)

Q Does that nmake sense to you, to use the eight
acre-feet per acre for the Delta?

A | woul d see how many statenment hol ders it
elimnated or reduced before I would see if that

made sense.

Q Have you ever discussed with your staff what
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t hat nunmber was?

A Not that | can recollect.

Q But you previously testified that you think the
ei ght acre-feet per acre cane fromrice?

A Just if eight acre-feet was the nunber, then
that woul d be a reasonabl e high nunber for rice
appl i cation.

Q What about for the crops that are grown in the
Delta? Does that seemreasonable to you?

MR. CARRIGAN. Calls for specul ation.

THE WTNESS: It may be reasonable if you
include the fact that the Delta diversions are diverting
much nore water for other -- salinity, you know.

Q BY M5. SPALETTA: Let's | ook back at the chart

that we were | ooking at before, Exhibit 43.

A Exhi bit 43?

Q Yes.

A Ckay.

Q We previously discussed the fact that the
post-1914 curtail ment occurred on April 23rd. If I'm

reading this chart correctly, the blue line for daily
full natural flow was bel ow the pre-1914 denmand on
March 1st.

MR. CARRI GAN: The docunent speaks for itself.
Q BY M5. SPALETTA: Is that right?
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A That is what it shows.
Q So why weren't the post-1914 rights curtailed as
of March 1st?

MR. CARRIGAN. Calls for specul ation and
i nconpl et e hypot heti cal .

THE WTNESS: We did not curtail them at that
tinme.
Q BY M5. SPALETTA: | think you previously
testified that the curtailnments that occurred on

April 23rd were based on your recomrendation to M.

Howar d.
A Uh- huh.
Q What was your reason for not making that

recommendation earlier?
MR. CARRI GAN: Assunes facts not in evidence.
Q BY M. SPALETTA: Well, 1'Il ask the question.

Did you make the recommendation to curtail earlier?

A Curtail which |evel of rights?
Q Post - 1914.
A | made the recommendation to curtail on the

April 23rd day.
Q Did you make a recommendation to curtail any
earlier?

MR. CARRI GAN:  Vague.

THE WTNESS: | cannot recall. But there may
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have been several other tines, especially in 2014, in
which we were going to initiate curtailnent but then it
rai ned, so that held off the curtail nent.

So | would think if you had the record, you
woul d see sone on/off, on/off because of storns that
cane in after our analysis was done. So we wanted to
make sure we did not do it early.

Q BY M5. SPALETTA: So during this time period
bet ween March 1st and April 23rd, is it your

under standi ng that those with post-1914 water rights
were continuing to divert?

A Yes.

Q And so on the San Joaquin River system for
exanpl e, the Bureau of Reclamation has diversion
facilities on San Joaquin River that was continuing to
divert to storage during that tine period, correct?

MR. CARRI GAN: Calls for speculation.

THE WTNESS: Are you referring to Friant?

Q BY M5. SPALETTA: Correct.

A Yes. They were -- they had rights to

continue to divert.

Q And the water that they were diverting to
storage was not naking its way to the Delta during that
time period, March 1st through April 23rd?

MR. CARRI GAN: Assunes facts not in evidence.
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I nconpl ete hypot heti cal .

THE WTNESS: |f they were diverting, they were
taking water at that tinme wi thout having a curtail nment
i ssue to stop them
Q BY M5. SPALETTA: Based on your anal ysis of

supply, was there actually water available for the

Bureau to divert under its post-1914 water right between

March 1st and April 23rd?
MR CARRI GAN: The docunment speaks for itself.
THE WTNESS: | recall, yes. Full natural flow
was greater than actual streamflow at Friant Dam
Q BY M5. SPALETTA: Explain that to ne.
A Full natural flowis a stream fl ow adj usted
by diversion. So at the San Joaqui n gauge, which
believe is at Friant -- ny staff did these
cal culations again -- but | believe you'll see on
the handout that | think you were provided with just
recently that the full natural flow was nuch greater
because of the upstream parties diverting water than
the natural flow
So we had -- we were seeing, under ful
natural flow, nore water than was actually com ng
bel ow the river.
Q You'll have to break that one down for ne.

Wuld it help to | ook at your notes?
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MR. CARRIGAN:. Wait. There is no question.
Q BY M5. SPALETTA: Wuld it help to |l ook at the
handwitten nunbers that you produced? Do you think
t hat woul d be hel pful ?

MR CARRIGAN: It is up to you.
SPALETTA: Let's go ahead and do that.
KELLY: Good tine for a break?

» 3

SPALETTA: Yeah, we can take a five-mnute
br eak.
(Wher eupon, Exhibits No. 68-69
mar ked for identification.)

(Wher eupon, a recess was then taken.)

M5. SPALETTA: W are ready to go back on the
record. We took a short break.

During the break, we marked two docunents as
Exhibits 68 and 69. These are docunents that were
enmailed to us, | believe, yesterday by M. Tauri ai nen.

I's that correct?

ANDREW TAURI Al NEN:  Yes. You say it very well.
Thank you.

Q BY M5. SPALETTA: | have been practi cing.
Exhibit 68 is a three-page docunent with
handwritten notations. It has a date in the footer of

the first page of May 1st of 2015.

Exhibit 69 is a one-page docunent, a map, wth
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handwitten notations with a date in the bottom of the

footer of June 23rd, 2015.

Q M. O Hagan, do you recogni ze Exhibit 68?

A Yes.

Q What is it?

A It is a printout of the DWR gaugi ng | ocati ons

for stream fl ows.

Q And it has various notations on it. \Wose
handwiting is that, do you know?

A Vel |, the gauge nunbers are by the Depart nent

of Water Resources but the pencilled-in nunbers are

by ne.
Q And when did you prepare this docunent?
A I"m | ooking at the | ast date of entry because

| was entering dates and flows in there. And |I'm
trying to find it. Just a mnute.

| would assune -- | don't know the date that
| prepared it.
Q Is it sonmething that you prepared at one tine or
is it a docunent that you added to over a period of
time?
A | believe I was |looking at flows at different
ti mes because | don't know why | woul d have two.
Q When you say "why | would have two," are you

referring to --
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A Two exhi bits of the sane thing.

Q Are you referring to both Exhibits 68 and 697?

A Yes. Sorry.

Q Way did you prepare this docunment? | amtalking

about [Exhibit 68.
A These were ny checks of existing actual flows
at certain locations in the San Joaqui n.
Q Way did you want to check actual flows at
certain locations in the San Joaquin?
A To see how our analysis conpared to actua
stream flows to address any abnormal increases in
flows due to possible return flows or accretions.
Q And what did you | earn based on that conparison?
A Based on these conparisons, | believe that |
had sone cal cul ati ons that we were tal ki ng about at
Friant on Exhibit 68, that we were tal king about
actual inflowinto Friant versus full natural flow
into Friant.

And at the |ower right-hand corner of [Exhibit
68, it shows what | showed as actual inflowinto
Friant at 75 CFS, full natural flow at 1,760 CSF.
Q And what did that tell you?
A That our full natural flow at the tinme was
greater than the streamfl ow.

Q What was causing that?
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A Di ver si ons upstream

Q By who?

A | don't know. \Woever is diverting water
upst ream

Q And what is the date of the neasurenents that

you' ve denoted at the bottomright-hand corner of

Exhi bit 687
A The exhi bit has several different nunbers.
And the dates, they are in succession. | believe

the first nunbers would be 430, but | don't know the
date of this Friant. |[|'d have to conpare it to the
Friant flows that are on the map.

But if you |look at the exhibit on page 2 at
Vernalis, you'll see the dates that | was | ooking
at: 4/30, 5/28, 6/2 and 6/10. So | think the dates
for the first page would be consistent with that as
they are listed in succession.

Q So all of those dates were after the post-1914
curtail mrent, correct?
A For the upper San Joaquin. Are you referring

to that curtail nent?

Q Ri ght.

A Correct.

Q The third page of [Exhibit 68, what does it
depict?

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211

83




© 0 N o O b~ W N

N N NN NN P P PR R R R
o A W N P O © © N O O M W N P O

DEPGSI TI ON OF JOHN O HAGAN, VOLUME |

A That is ny little schematic trying to | ook at

potential accretions and/or return flows from

sources and to identify portions of flows. | do
this often to pictorialize what I'"'mtrying to -- the
concept. I'mtrying to see where flowis accreting

and everyt hi ng.

But on this map, you can see that the flow at
Vernalis is only at 282 CFS. So | was trying to see
where is that water comng from And the obvious
site, it is nostly fromthe Stanislaus at that tine.
Q What did you do with the information that you
gat hered on Exhi bit 687
A Again, this was ny check for neking sure that
our anal ysis was consistent based on the best
avail able information that we had.

Q And did you use this information to make a
recommendati on regardi ng curtail nent?

A | used this information in making a total
information on curtail nments but not for the
post-1914 curtail nments.

Q Wi ch curtail nent recomendation did you use
this information for?

A Based on the dates, | would think I was

| ooki ng at the potential curtailnments for the

pre-1914 water rights.
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Q On the San Joaqui n systenf

A Well, this would be for perhaps both.

Q " msorry?

A But this is the San Joaquin side, correct.

Q Did you do a simlar analysis on the Sacranento
si de?

A | did, but | don't knowif | kept that one.

This one was hanging on a wall that | had, you know.

This was the only one that I had, so | gave it to

Andr ew.

Q And what is Exhibit 697

A It is the sanme thing. It is just a different
date of data. | believe the date on this one is

6/12 at certain gauging |locations for the San

Joaqui n wat ershed downstream of, | guess, Newman
gauge.

Q Where did you get the data?

A The Departnent of Water Resources realtine

stream gauge data. So this would be tine-sensitive
on the date. It is not a nean average fl ow.

Q Now | ooki ng at Exhibit 69, what do each of the
three dots represent?

A The blue dots are, | believe, the stream
gauge | ocati ons.

Q And | notice that there aren't any handwitten
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notations next to the blue dots in the Delta. Do you

see that?

A Yes.

Q Why not ?

A Because we were | ooking at -- | nean, at

| east | was | ooking at the supply comng into the
Delta, which would be the 183 CSF on 6/12. That is
the streamflow record for that data, that record,
at that time that | wote it down.

Q Did you use this information to adjust the
supply and demand graphs that we have di scussed,

i ncluding the one that we marked as Exhibit 43?

A No.

Q Why not ?

A This was a check for ne.

Q Did you share this informati on with anyone el se?
A | believe |I shared it with Ms. Zolezzi at a
neet i ng.

Q Anyone el se?

A Maybe ny staff, nmy just show ng them but |

can't recall.

Q Do you know who the Exchange Contractors are?
A Yes.

Q Who are they?

A They are the San Joaquin River Exchange
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Contractors, central California. | know who they
are. | just can't nanme themright now, to be
honest .

Q Where are they | ocated?

A They are | ocated on the San Joaquin River

downstream of Fri ant.

Q And were the demands of the Exchange Contractors

i ncluded in the demand side of the San Joaquin River

basi n supply and demand anal ysi s?

A Yes.

Q How was their demand characterized?

A As riparian.

Q Wy ?

A Because they clained riparian and pre-14.

So if they clainmed both, why was it classified

as riparian?

A Ri parian is higher in priority in nost cases
t han pre-14.
Q What was the purpose, though, of classifying it

all as riparian?

A To identify a priority for those clains.

Q Did the Exchange Contractors take delivery of
wat er pursuant to their riparian right this sunmer,
2015, if you know?

A Did they take --
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Q Did they receive water pursuant to their
riparian rights during the summer of 2015.
A | don't know. |'d have to | ook at their
i ndi vi dual reports.
Q Do the Exchange Contractors receive stored water
fromthe Bureau of Reclamation pursuant to contract?
A They are contracted to the Bureau, yes.
Q Did they actually receive stored water fromthe
Bureau of Reclamation during 2015?
A | believe so.
Q Was there any effort nmade to reduce the riparian
demand of the Exchange Contractors in your supply and
demand anal ysis to account for the delivery of stored
water to those contractors?
A No, because their demand is based on what
they reported under their Statenment of Water
Di versi on Use.
Q Just take an exanple. July 2015. |If all of the
wat er that the Exchange Contractors received was stored
wat er pursuant to their contract with the Bureau, would
you agree with nme that they didn't actually have any
riparian demand on the systemduring July of 20157

MR. CARRI GAN: I nconpl ete hypothetical. Assunes
facts not in evidence. Calls for |egal conclusion.

THE WTNESS: They reported what they diverted
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in 2015 on a nonthly basis, if they were subject to the
Informational Order. So we would have that information
that you would al so have. So you would see if they
report ed.

As you know, the 2015 nonthly reporting required
themto separate what was diverted under their clained
right versus contract. And we used that data and nade
adjustnents. So if the Exchange Contractors were
subject to that, then we used what they reported.

Q BY M5. SPALETTA: How would I find the report
that the Exchange Contractors filed that showed how nmuch
wat er they took under contract?

A Look under their statenent.

Q So if we would pull that up on the conputer
under their statenent, it would have what they reported
under the Information Order?

A On the worksheet that was done by Jeff, |
believe it has the adjustnent, the 2015 data.

Q ["I'l just represent to you that what Jeff
described to us in his worksheet were columms for
pre-1914 and riparian, but he didn't have a columm for
delivery of stored water.

A Oh, okay. | m sunderstood.

Q So how would I find out how nuch stored water

t he Exchange Contractors received under contract during

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 89




© 00 N o o b~ w N P

N NN N NN R R PR R R R R R R
o A W N P O © © N O O A W N L O

DEPGSI TI ON OF JOHN O HAGAN, VOLUME |

2015 that you say they reported?

A I"'msaying if they clainmed that, they woul d
have -- they should have reported it under the

I nformational Order requirenents.

Q And how would | find that information?

A Because our spreadsheet only worried about
their prior rights diversion. W did not include it
in that worksheet that | was just mentioning. That
woul d have to be under their individual ones or you
could get what they diverted fromthe Bureau.

Q Did you or your staff do anything to confirm
t hat what the Exchange Contractors were reporting on
their Information Order jived with what the Bureau was

delivering to them under contract?

A No.

Q Those were sonme pretty big nunbers, right? W
are tal king about nore than half a mllion acre-feet of
wat er ?

A | can't speak to their specific anounts.

Q Did you not |ook at what their total demand was

this summer?

A To a specific diverter, no.
Q kay. |I'mnot sure | got an answer to this
question. If I wanted to |ook at the actual Information

Order nonthly reports that the Exchange Contractors
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submtted to the State Board, would | be able to pul

those up online under their statenent nunber or is that

report not yet avail able?

A I'd have to get back to you because | do not
know what is in Jeff's spreadsheet, you know. As |
said, | don't get into that spreadsheet. M
understanding, it has sone adjustnents for 2015

di versions in there. So ny assunption woul d be what
they reported under their existing right would be

t here.

What they reported under the contract woul d
not. So |I'd have to see if we have that reported
demand data available. | believe we have it posted
for you, but I don't know where it is at.

Q Wl l, what about not a sunmary of that

i nformation, but the actual nonthly information order
report that was submtted by the Exchange Contractors.
| s that avail abl e online?

A The I nformati onal Order has conponents with

it, and | believe all of that is available online.
What | call their evidence supporting their claimof
right is available to you by statenent nunber, and
that would be a download. It is so big that you'd
have to request a copy through a downl oad. |

bel i eve you' ve requested a copy of that.
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Q "' mnot tal king about the information supporting
the right. |[|'mtalking about the actual nonthly report
of how nmuch they took under their riparian right, their
pre-1914 right, and their contract right.
A Again, it is what they reported they did but
| believe that is available also. | just don't know
wher e.
MS. SPALETTA: Let's mark our next exhibit

which will be [Exhibit 70.

(Wher eupon, Exhibit No. 70 was

marked for identification.)

Q BY M5. SPALETTA: Before we get into [Exhibit 70,

| just have one foll owup question to what we were

tal ki ng about before regardi ng the Exchange Contractors.

When you nade that curtail nent recommendati on on
the San Joaquin River for April 23rd, did you have the
Information Order report fromthe Exchange Contractors
by that tine to consider?

A ' mnot sure.

Q Did you or your staff make any effort to contact
t he Exchange Contractors to get sone confirmation about
what the nunbers would |l ook |ike for 2015 prior to
maki ng that curtail ment recomrendati on?

A For 20157

Q Yes.
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A No.
Q Why not ?
A W were utilizing the 2014 data and we needed

to | ook ahead, not behind. And the |Informational
Order would only cone in for past nonths, so we
needed to | ook ahead. So the only data that we had
t hat | ooked ahead was the reported data that we had
al r eady.
Q And the only data that you had was the reported
data you had al ready?
A The 2014 reported data for permtees and
i censee reports, and the average for 2010 and 2013
for the statenent holders. The nonthly
informati onal data comng in, you know, is due six
days after the previous nonth.

But in order to nake a deci sion on whet her
t here was adequate supply and woul d that supply
i ncrease, we needed to base our decision on what we
see going forward on avail able supply, as well as
what we think the demand is going to be | ooking
forward
Q You al so had available to you the entire file
for the CDP water rights, correct?
A The Bureau's file?

Q Yes.
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A The Bureau's file is a permt that had

al ready been curtail ed.

Q But as a condition of issuing the Bureau's
permt --

A Excuse ne. It had not been curtail ed.

Q But as a condition to the State Board i ssuing

the Bureau's permts for the Central Valley Project,
they had to satisfy the water right of the Exchange
Contractors through the contract, correct?

A Yes.

Q And that was docunented in the State Board's
files, right?

A Wll, you' d have to ask the contractors if

they were sati sfi ed.

Q Well, the fact that the Exchange Contractors

were going to be receiving stored water pursuant to
their contractual arrangenent with the Bureau is

sonmet hing that you and the rest of your staff were aware
of at the time you conpleted the water supply and denmand
anal ysis, right?

A W were aware that contractors received

stored water supplies, yes.

Q kay. We marked [Exhibit 700 This is one of the
emai | s that was produced to us as part of the Public

Records Act request.
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A Ckay.
Q It is actually a string of emails all on the
sane date, which is June 12th, 2015, regarding
di scussions with David Guy and Mark VanCanp regardi ng
t he Sacranmento demand.

Take a mnute and review these emails, and then
"Il ask you a couple of questions about them
(Wtness reading.)
Are you still reviewng the emails?
Yes. (Wtness reading.)

Are you still reading, M. O Hagan?

> O » O >

Yes. (Wtness reading.)
The email | provided you, which was Exhi bit 70,
is a series of communications, it appears to ne, that
address a 138, 380 acre-foot reduction in diversion for
two districts in the Sacramento Vall ey.

Do you agree with that?
A The docunent says what it says.
Q Do you renenber what was happeni ng regardi ng
this reduction in demand?
A No. That is why | kept trying to read it. |
do not recall this.
Q The two districts that are identified are the
Joint Water Districts Board and Western Canal Water

District. Do you understand those two districts to
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recei ve stored water pursuant to contract in the

Sacranmento val |l ey?

A Again, I"'mnot famliar with this enough to
pull it out right now.
Q Do you renenber there being an issue about

properly accounting for the diversions for the

Sacranmento Vall ey Exchange -- or settlenent contractors?
Excuse ne.

A | do not recall this email.

Q Do you renenber any issue regarding it at all?

A | do recall sonme of the information with MBK

checking our data, finding sone errors, and us

maki ng adjustnments to those errors. They were very

hel pful in finding problens with the reported

di vergent demands.

Q Did they check just the demand data or did they

| ook at the spreadsheet that included supply and demand?
A You woul d have to check with them but I

bel i eve they thoroughly went through the entire

dat a.

Q How di d they get a copy of the spreadsheet and
the data?

A The sane way everyone else did. It is

post ed.

Q When was it posted?
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A | don't recall.

Q How would | find that out?

A | don't know.

Q Did you direct that it be posted?

A Yes.

Q Do you renmenber if it was posted prior to the
April 23rd curtail nent notice?

A | don't recall

Q What woul d you need to refresh your

recoll ection?

A |'"d have to ask Brian Coats because he posted
it.

Q You said MBK was hel pful. How were they
hel pf ul ?

A In that just like all other stakehol ders, we

had st akehol der neetings. They nmade suggestions to
our inproving our transparency, inproving our data.
And we took heed to all those recomrendati ons as we
got them as we thought they were appropri ate.

Q Did you inplenent each of the recomrendati ons

made by MBK or only sone of thenf

A Only sone.

Q Wi ch ones did you inplenent?

A VWell, it appears that we nmade this
adj ust nent .
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Q The denmand adj ust nent ?

A | believe so.

Q Any ot hers that you can renenber?

A W did do an analysis to see the Sacranento

River with just the portion of the North Delta
demand included in it on our analysis. And |

believe that is posted to see what woul d happen to

t he date.
Q And that was at the request of MBK?
A That was suggested and we checked, so |

directed staff to do an analysis wth Sacranmento

Ri ver watershed with just the North Delta, simlar
to what we had done in 2014.

Q And as a result of that analysis, what did you
| ear n?

A That the date of whether it was for the
post-14 curtail nent, whether that date nade a
difference. And | think we still selected the date
we did based on all of the information.

Q So did it make a difference?

A We issued the curtail nent analysis --

curtail ment notice for the Sacranento and the entire
San Joaquin valley for post-14 water rights on

May 1st.

Q And whi ch anal ysis was used to support that
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curtail nent of May 1st?
A | believe both anal yses support that.

Q When you say "both," which are you referring to?
A Wth the North Delta, only because that is

al so posted, and then also the prorated Delta.

Q Are you referring to the Sacranento basin
prorated Delta?

A Yes, because MBK is concerned with the
Sacranento Ri ver watershed.

Q If you | ook at what we marked as Exhibit 10,

pl ease, in the binder. Do you see Exhibit 10, M.

O Hagan?
A Yes.
Q Exhibit 10 is a graph entitled, "2015 Sacranento

Ri ver Basin Supply/Demand" and it has a date of
April 29, 2015. 1Is this the graph depicting the
anal ysis that was used to support the May 1st
curtail ment notice?
MR. CARRI GAN: The docunent speaks for itself.
Q BY M5. SPALETTA: Well, the docunment doesn't say
it. That is why I'"masking it.
A | amtrying to see fromthe docunent whether it
i ncludes the entire Legal Delta.
Q | believe there is a notation in the top right

to that effect.
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MR. CARRI GAN: The question calls for
specul ation, given the tinme the witness has taken to
revi ew t he docunent.

THE WTNESS: Yes, | don't recall.
Q BY M5. SPALETTA: If | had to ask you which
supply and demand anal ysis chart you used to forma
recommendati on regardi ng the May 1st, 2015 curtail nent,
how woul d you answer that question?
A The May 1st -- the notice was based on the
anal ysis done with this notice, with this
adj ustnent, and al so the San Joaquin Delta denmand in
there. So | think it is a conbination of both.

But this justifies the curtail nent of the
Sacranento side because | think, if I'"'mreading this

correctly, it is a prorated Delta portion here.

Q When you say "this," do you nean Exhibit 107
A Yes.
Q And was there sonething el se that supported the

curtail mrent on the Sacranento side, other than
Exhi bit 107
MR. CARRI GAN: Overbroad. Vague.
THE WTNESS: The conditions in the San Joaquin

Delta as well. So | nean, this is a proration of the
Sacranmento side Delta, | believe.
Q BY M5. SPALETTA: How is it that the San Joaquin
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conditions al so supported the curtail nent?
A Because we had not curtailed by May 1 the San
Joaquin -- the South and Central Delta flows bel ow
Mossdal e Bridge. So there was a portion of the
Delta not under curtailnment, that in the previous
year we had curtailed as part of the San Joaqui n.
Q And that portion of the Delta, was it included
in the supply and dermand anal ysis that is depicted on
Exhi bit 107?
MR. CARRI GAN: The Docunent speaks for itself.
M5. SPALETTA: Well, the docunent doesn't say
one way or the other, which is why I asked the question.
MR. CARRI GAN: | understand what you are trying
to acconplish. |'mjust reasserting by objection. You
can ask whatever question you want.
THE WTNESS: And | think this docunment, what is

i ncluded in demand is stated on the thing, so that is

why |I'm - -

Q BY M5. SPALETTA: Are you not sure?

A | am not sure about this docunent. \What it
says is the demand -- the staff prepared it, so that

is what is in the demand.
Q Did you | ook at the demand summaries from M.
Yeazel | 's Excel spreadsheets in conjunction wth these

graphs?
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A | received sone demand sunmaries throughout
the year, | believe.
Q Was that sonething that you reviewed, though,

bef ore maki ng your curtail nent recommendations to M.
Howar d?

A | 1 ooked at all information that we had for
the curtail nent analysis. As | said, we did the
North Delta, the Sacranento River with North Delta
only, the conbined Delta with the Sacranento River,
and then the prorated share Delta, splitting the
Delta into proration shares and applying it to each
tributary. So we did many different scenarios, and
all of them were being done at the sane tine.

Q WAs a particular one relied on to support the
main first curtail ment notice?

A | woul d say a conbination of many of those
was based on ny recommendation. | | ooked at the
North Delta alone, and then |I | ooked at this graph,
and then the other information.

Q There was anot her curtail nent notice that canme
out on June 12th for sone pre-1914 rights. Are you

famliar with that notice?

A Yes.
Q And that was signed by Tom Howard, right?
A Al the notices were signed by M. Howard.
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Q Did you nmake a recomendation to M. Howard to

curtail that resulted in the June 12th curtail ment

notice?

A Yes.

Q And what was your recomendation based on?

A My reconmendati on was based on anot her

anal ysi s.

Q Let's turn to Exhibit 28. Exhibit 28 is another

graph of the "2015 Sacranento R ver Basin Senior Supply/
Demand Anal ysis with Proportional Delta Denmand. "

Do you recogni ze this graph?
A Yes.
Q Is this the graph that supported your June 12th
curtail ment recommendation to M. Howard?
A The date of the graph is 11/13.
Q Yes. Unfortunately, the graphs in the
spreadsheet, when we print them they put the current
date on it. W went through this graph with M. Yeazel
and I'lIl represent to you that he told us it was based
on a June 10th analysis, which is approxi mately where
the daily full natural flow |Iine ends.
A Is there a correspondi ng ot her analysis graph
that was done at the sanme tine?
Q For the North Delta?

A No. This is just the Sacranento River basin
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seni or supply.
Q Well, who did you understand was curtailed in

the June 12th notice?

A Vell --

Q Do you renenber or do | need to show you the
noti ce?

A Show ne the notice, please.

Q This is not a nenory exam so --

A That is why I'mfailing mserably.

Q No, you are not. That is fine.

MR KELLY: It is Exhibit 20.

MR CARRIGAN:. Do you want to go off the record?

M5. SPALETTA: Yes. W'Ill go off the record and
l et the witness | ook at the exhibit.

(Wher eupon, a recess was then taken.)

MS. SPALETTA: We are back on the record.
Q M. O Hagan, you are |l ooking at Exhibit 20. The
pur pose of that was, we were trying to figure out which
curtailnment analysis related to the June 12th noti ce.

So Exhibit 20 is the June 12th notice, correct?

A Yes.
Q And who was curtailed by the June 12th notice?
A The pre-1914 appropriative claimants with a

1903 | ater date. And they were for the entire

Sacr anment o/ San Joaqui n wat ershed and Del t a.
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Q So whi ch supply and denmand anal ysi s supported
the curtail ment recomendation that resulted in the
June 12th notice?

A You' d asked nme if Exhibit 10 was the
supporting analysis for that. And ny answer is no,
because that is only on the Sacranento.

Q So you are saying there was one other one that
woul d have related to the San Joaqui n?

A As | said, we continuously did separate
analysis. And then we also did a conbi ned anal ysi s
and tributary analysis all during these processes.
So | believe there is a conbi ned Sacranment o/ San
Joaquin and Delta analysis that is posted on our

websi t e.

Q Do you know whi ch supply and demand anal ysi s was

used to determne |ack of water availability for the
Byron-Bethany Irrigation District?

A It would be the -- Byron-Bethany was in the
Delta and they were a pre-14 user, but their pre-14
dates, | believe -- 1914, so they woul d have
received the April noti ce.

Q VWhi ch April notice?

A Excuse ne. The June 12th notice. |'msorry.

It's getting |ate.

Q That is okay. Which supply and demand anal ysi s

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211

105




© 0 N o O b~ W N

N N NN NN P P PR R R R
o A W N P O © © N O O M W N P O

DEPGSI TI ON OF JOHN O HAGAN, VOLUME |

rel ates to BBID?

A Al of them went into decision-naking.

Q And what about for West Side Irrigation
District?

A West Side received the May 1st notice because

they were in the Delta downstream of Mossdal e
Bridge, so they received a May 1st noti ce.

Q And whi ch supply and demand anal ysi s supported

your curtailnment recommendation for the May 1st notice?

A Again, it would be a conbination one but I
can't aimat a particular one.
Q I haven't asked you any questions specific to
the two pendi ng enforcenent actions yet today. Wat
actions have you taken with regard to the West Side
enf orcenent action?
MR. CARRI GAN: Overbroad. Vague and anbi guous.
THE WTNESS: | signed those enforcenent
acti ons.
Q BY M5. SPALETTA: Do you consider yourself part
of the Prosecution Teamfor the West Side Irrigation
District's enforcenent action?
A Since | signed it, | would be part of the

Prosecuti on Team because |I' m signing the order.

Q And what work did you do to support the findings

for the order that you signed?
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A My staff worked on that.

Q Did you make any particular water availability
analysis related to the West Side enforcenent action?

A | did not.

Q Did you oversee a particular water supply
avai l ability anal ysis done by a nmenber of your staff for
the West Side enforcenent action?

A No.

Q If | asked you the sane questions for the BBID

enforcenent action, would your answers be the sane?

A Yes.
MS. SPALETTA: |'mgoing to mark another
docunment as an exhibit. | think this will be 71.
(Wher eupon, Exhibit No. 71 was
marked for identification.)
Q BY M5. SPALETTA: |[Exhibit 71 is a chain of

emails, the last one is dated August 12th. And the one
before that is dated May 20th, 2015. These enails were
actually the result of an email that | sent to you when
you were out, which resulted in a response from Cat hy
M owka and Brian Coats.

The email | would |ike you to pay attention to
Is the one fromBrian Coats to Cathy Wirrk dated May 20th
where it says:

"The nost recent Sacranento graph has the
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corrected pre-1914 and ripari an denmands
according to what they reported on the
Information Order. The prior graph had a user's
pre-1914 demand rolled into the riparian demand
I f they had reported under both clains; simlar
to the Delta situation. After John |earned of
that, he had us revert back to the separated
demands fromthe Informational Oder for al
areas outside the Delta which results in a
smal l er riparian demand.”

Do you renenber providing that direction to

Bri an?

| don't renenber that but I"'msure it is

correct.

["mtrying to understand why there would be a

difference in treatnent in the Delta versus the other

areas of the Sacranento valley on this issue.

| believe because the Delta stakehol ders said

if we curtailed their pre-14, they would switch

to riparian. Wereas we didn't have that input in

t he ot her areas.

Did you just not have any input in the other

areas or did they tell you specifically that that would

not be the case?

MR. CARRI GAN: Vague. Over broad.
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THE WTNESS: We had the information fromthe

Delta. We didn't have information fromthe other areas.

Q BY M5. SPALETTA: Did you ask the other areas?
A No.

Q Why not ?

A | don't think we asked the Delta fol ks for

that informati on either.

Q It was just told to you?
A Yes.
Q Okay. Can you think of a logical reason why it

shoul d be different in the two different areas froma
wat er supply and demand anal ysi s standpoi nt?

MR. CARRI GAN: Vague and over br oad.

THE WTNESS: It would definitely make a
difference on priority as water noves downstream for the
Delta folks to be under riparian for natural flow
Q BY M5. SPALETTA: \What about in the Sacranento
valley? Wuld it have also nade a difference there?

A If we had information suggesting that people

were going to do that, we would have done the sane

t hi ng.

Q Wul d you | ook at Exhibit 58, please.

A (Wtness reading.)

Q Are you done review ng the docunent, M.
O Hagan?

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 109



© 00 N o o b~ w N P

N NN N NN R R PR R R R R R R
o A W N P O © © N O O A W N L O

DEPGSI TI ON OF JOHN O HAGAN, VOLUME |

A Yes.

Q This docunent, this string of emails, was
forwarded to you by Barbara Evoy on June 23, 2015,
di scussi ng RTDOT di scussion on Delta outfl ow and

conservation of storage. What is RTDOI?

A | don't know. | always call it RT "Dot."

Q What is it, generally?

A To be honest, | don't know.

Q Who participates in it?

A | believe Bay Delta staff.

Q And the nmessage from Barbara to you was, "FYl,
see NDO discussion.” \What is NDO ?

A Net Delta outflow index.

Q And do you know why the NDO discussion was

inmportant in this email?
M5. MORRIS: Objection. Calls for specul ation.
MR. CARRI GAN:  Joi n.
THE W TNESS: No.
Q BY M5. SPALETTA: Did you use the information in
this email as part of your work on the water
avai lability analysis during 20157
A No.
Q Did you recall any discussion with other people
in your office regarding how to treat net Delta outfl ow?

A No.
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MS. SPALETTA: I'll mark our next as
Exhi bit 72.
(Wher eupon, Exhibit No. 72 was
marked for identification.)
Q BY M5. SPALETTA: |[Exhibit 72/ is a enail dated
April 1st, 2015 to Tom Howard from Barbara Evoy with a
cc to you and Les G ober discussing the tidal influence
zone. Do you renenber this discussion?
A No.
Q What division does Les G ober work in at the

Wat er Board?

A He is also an assistant deputy director.

Q O which unit?

A Special Projects Bay Delta and Public Trust.
Q Does he work in the Hearings Unit?

A And al so Hearings, yes.

Was he involved with you in the discussion
regardi ng your water availability analysis as it relates
to the Delta?

A Yes. He -- it was included in sone

di scussi ons.

Q Wi ch di scussions was Les Grober included in?
A The di scussion of dealing with how far tidal
wat er went upstream | believe.

Q And why was he involved in those di scussions?
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A He i s know edgeabl e.
Q Did you rely on what he told you to hel p nake

t he deci si on?

A He gave us information along with M chael
George, yes.
Q Do you renenber specifically what Les G ober --

the information that Les G ober gave you that you relied
on?
A | believe that is the information why we used
Mossdal e Bridge as the first curtailnent, to confirm
t hat .
Q Do you renenber anything el se about your
di scussions wth Les G ober?
A No.

M5. SPALETTA: We'll mark our next exhibit in
order as 73.

(Wher eupon, [Exhibit No. 73 was
marked for identification.)

Q BY M5. SPALETTA: |[Exhibit 73/ is a printout of
two emails from May 1st, 2015 discussing the
recomendati ons by Mark VanCanp from MBK Engi neers. The
email at top is fromyou to Tom Howard and others at the
Wat er Boar d.

Do you have a nenory of this email?

A No.
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Q One of the things discussed in the email is the
elimnation of denand on Cache and Putah Creek which

both have flows. Do you renenber that recommendati on by

M. VanCanp?
A Vaguel y.
Q And was that actually done in your analysis

based on his recommendati on?
A | don't recall right now.
Q At the end of your email, you were al so
including a quote from M. VanCanp that says:
"Also, fortunately, based upon a review of your
dat abase, many of the pre-1914 clains are using
previously stored water pursuant to settl enent
agreenents with Reclamation or the Departnent of
Wat er Resources.”
| think previously you told ne you didn't
remenber whet her you' d | ooked at the stored water issue
for the Sacranento Valley settlenent agreenent. Does
this help refresh your recollection?
A No.

M5. SPALETTA: It is about 3:40 and |
understand that M. Knapp, representing the Cty and
County of San Francisco, has a couple of questions
for you. W were hoping to get you out of here by

4:00 and finish up tonorrow norning.
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So I'lIl go ahead and turn the questions over
to M. Knapp.

THE W TNESS: Thank you

EXAM NATI ON BY MR, KNAPP

Q BY MR KNAPP: | just have a few questions.

M. O Hagan, you testified earlier today that it
was your decision at the Division of Water Rights to use
the water availability anal ysis devel oped by Brian Coats

and Aaron MIller; is that correct?

A What was the |ast of that?

Q Devel oped by Brian Coats and Aaron M|l er.

A For 2014.

Q And | believe you also testified that it was

your decision to use the water supply availability
analysis in 2015 as wel | ?
A Yes.
Q You nentioned that you received sone stakehol der
i nput regarding the water availability analysis. Was
there any public process for soliciting input from al
of the potentially-affected stakehol ders?
MR. CARRI GAN: | would say vague and anbi guous.
THE WTNESS: Not to ny recall
Q BY MR- KNAPP: To be nore specific, were there
any wor kshops conducted at the State Water Board where

formal coments could be recei ved on the water
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met hodol ogy, on the water availability nethodol ogy?

A In 2014, there was a Board Wrkshop regardi ng
the enmergency regulations for curtailnment. |

bel i eve that was in June or July of 2014.

Q To be clear, ny recollection of that workshop
was that it concerned the | anguage of regul atory

requi rements, and there was a | ot of discussion about
due process concerns. Is it your recollection that --
well, I'Il just ask that question.

Do you agree that that workshop, held in 2014 on
the enmergency regulations, that it was primarily
concerned with the | anguage of the regul ati ons?

MR. CARRIGAN. Calls for speculation.

MR KNAPP: |'mjust asking what his
recol l ection is.

THE WTNESS: M recollection was --

MR. CARRI GAN: Are you asking what his
I npression of it was?

THE W TNESS: No.

MR. CARRI GAN:  You ask your question and |"']

just assert ny objections.

Q BY MR KNAPP:. \What your recollection was of
t hat .
A My recollection, which is not very good, is that

there was a proposal for using an alternate nethod of
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curtailnment. It was couched as Term 96, or sonething
i ke that, based on nodeling in |ieu of the nethodol ogy
that we were using with supply and demand.

Q Vell, in 2015 was there any wor kshops conduct ed
to solicit input on the nethodol ogy that the Division of
Water Rights was proposing to use and ultimately used to
conduct its water supply availability anal ysis?

A No, because | believe the Board's decision in

t he previous year, based on that information, was

that we were going to stick with the current

nmet hodol ogy in lieu of the proposed nodeling type of
curtail nment.

Q To be clear. So you are referring to the
enmergency regul ations that were enacted in 20147

A There was a issue discussed, as | recall,

about what nethodology to do curtailnments in 2014 in
June, | believe. | can't recall the date. It would

be on our website.

Q Did the State Water Board rely on the energency
regul ations this year to conduct the curtail nents?

A No. The energency regul ations that were

finally adopted just pertained to informational

orders. So yes, we are utilizing the |Informational
Order portion of that reg.

Q Wth respect to the portion of that reg that
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dealt with curtailnent, is that portion still in effect
A No. But you asked was there any public
noticing and opportunity for comrent, and that was

t he opportunity in 2014.

Q Okay. And the curtailnment portion of that
regul ati on, has that since been repeal ed?

A It was not adopted, so we are utilizing the
sanme net hodol ogy that we did in 2014.

Q Okay. Well, so followng up on that question.
So the energency regulation provided -- well, 'l ask

you t he question.

Is it your position that the nmethodol ogy that
the Water Board used in 2015 is supported by the
enmergency regul ati on that has now since been repeal ed
that was operative in 2014 dealing with curtail nent?

MR CARRIGAN. Calls for a |legal conclusion.

THE WTNESS: It is not a nethodol ogy that has
been adopted by the Board, if that is what you are
aski ng.

Q BY MR KNAPP. Ckay. To be clear, there is no
deci sion by the Board that adopted the nethodol ogy that
the Division of Water Rights used in 2014 or 2015 to
determ ne water supply availability?

A Correct.

Q Is there any statutory authority, that you are

?
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aware of, that authorizes the D vision of Water Rights
to use the nethodol ogy that you've used in 2014 and 2015
for curtail nent?

MR. CARRIGAN. Calls for |egal conclusion.

MR. KNAPP: |'mjust asking if he is aware.

MR. CARRI GAN: Sane obj ecti on.

THE WTNESS: |'m not aware.

Q BY MR KNAPP: Ckay. So |'ve asked you about
public process. Was there any public process in 2015
for receiving public input on the nethodol ogy that the
State Water Board used to determ ne water supply

avail ability?

MR. CARRIGAN. Calls for speculation.

THE WTNESS: There is always opportunity for
public to coment, and that is what we constantly
received.

Q BY MR- KNAPP: Just to be clear, though, there
were no wor kshops held, there was no formal opportunity
to coment in 2015 on water supply availability

anal ysis; is that correct?

MR. CARRIGAN:. Calls for speculation.

THE WTNESS: | don't recall.

Q BY MR- KNAPP: Well, okay. Ws there any public
process for responding to comments from stakehol ders in

2015 on the water nethodol ogy anal ysis used by the Board
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as the basis for curtail nent?

A | don't recall.

Q If there had been a public process, would you
have been involved? Gven that you' ve stated that it
was your decision to use the nethodol ogy, would you have

been involved in the workshop if one had been conducted?

A Mysel f or ny staff.

Q But you don't recall if you attended any

wor kshop?

A | do not recall a specific workshop or Board

itemin which the nethodol ogy cane up in 2015.
Q I n devel opi ng the net hodol ogy for water supply
avai lability, were there any regulatory or statutory
requi rements that you needed to adhere to?

MR. CARRIGAN. Calls for a |egal conclusion.

THE WTNESS: Not to nmy know edge.
Q BY MR KNAPP: So it was your discretion that it
was conpletely unfettered?

MR. CARRI GAN:. Sane objection. Argunentative.

THE W TNESS: \What does "unfettered" nean?

MR. CARRI GAN: Have you finished wth your
question, counsel ?

MR. KNAPP: | was just asking if there was
bounds, any paraneters, for his discretion in devel oping

the water supply availability nethodol ogy.
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MR CARRIGAN. Calls for a legal conclusion.

THE WTNESS:. "Unfettered," what do you nean
"unfettered"? | don't know what that neans.
Q BY MR- KNAPP. Was there any constraint inposed
under your discretion to decide what to include or what
not to include in the water availability anal ysis that
you conduct ed?

MR. CARRIGAN. Calls for a legal conclusion

THE WTNESS: Not to ny know edge. But we were
only utilizing supply and demand to nmake sure that we
honored the water right priority system
Q BY MR KNAPP: You testified that you don't
recall whether there was any public process in 2015 for
either soliciting input or responding to input, in a
formal workshop setting, regarding the State Water
Board's water availability analysis and the net hodol ogy
that you had in m nd.

Have | restated that correctly?
A That is correct. But | believe that
st akehol ders had an opportunity to conment on the
Board's Dry Year Report that was done in January, |
bel i eve, of 2015.
Q And did the Dry Year Report, did that explain
t he assunptions that the D vision of Water Ri ghts was

relying upon as the basis for its nethodology for its
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water availability anal ysis?

A Yes.

Q Did the Dry Year Report also explainits
statutory authority for the Division of Water Ri ghts'
use of the nmethodol ogy underlying the water availability
anal ysis that it used for curtailnment in 20157

MR. CARRI GAN: The report speaks for itself and
I's the best evidence of its content.

THE WTNESS: And | don't recall if it includes
| egal authority for the nethodol ogy.

(Wher eupon, Exhibit No. 74 was
mar ked for identification.)
Q BY MR KNAPP: M. O Hagan, | just circul ated
t he Drought Wbrkshop Agenda held on February 18th and
19t h.

Is this the workshop that you are referring to
in 2014 when | believe you said that the Division of
Water Rights solicited input on the nethodol ogy that
they used for their water availability analysis in 20147
A | did not say it was a workshop. | said it
was an opportunity for comments, for public
comment s.

Q So was this the opportunity for public comments,
preparation for this workshop or for the Drought

Wor kshop of 20147?
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M5. MORRIS: Could you reread the question?

(Wher eupon, the record was read.)

THE WTNESS: This looks like it was an
opportunity for comrents. | don't recall this but, yes,
It gives the public opportunity to coment on
curtail ments on the second page.

Q BY MR KNAPP: Do you understand that there was
an opportunity for stakeholders to specifically conrent

on the nethodol ogy used to determ ne water availability?

A Agai n, the workshop notice would speak for
itself.
Q In order to cormment on the nethodol ogy, woul d

you agree that in order to comment on the nethodol ogy,
that the stakehol ders woul d have had to understood what
t hat net hodol ogy consisted of prior to being able to
intelligently comment upon it?

A Again, they are water right holders, so they
shoul d understand their priorities of rights and

that they are subject toit. So | would think they
woul d be aware of how | ower water supplies may

affect their rights to use water.

Q | guess ny question is this: Today there have
been a | ot of questions about what the State Board's
met hodol ogy was based upon. And that is because the

regul ati ng community never understood and still doesn't
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understand conpletely what it is based upon.

So | guess ny question to you nowis prior, you
said there was an opportunity for public conmment in 2014
about the basis for the State Water Board's net hodol ogy
for determ ning water supply availability.

In order for the regulating conmmunity to have
been able to comment, they would have had to understood
what the underlying assunptions were for that
met hodol ogy.

So |'mjust asking you: 1In 2014, prior to this
wor kshop, did the State Water Board publish its
met hodol ogy and/ or explain the assunptions that it was
rel ying upon?

A Not to nmy know edge.
Q Thank you.

And then to date, as of today, has the State
Board published and/or explained its methodol ogy for the
underlying assunptions that it relied upon for
determ ning water supply availability in 2014 or 2015?
A W have continually posted the information on
our website. And as | nentioned earlier, the Board
did a drought report. Again, that is available on
our website and, | believe, we received comments on
that. That is different than the workshop that you

were di scussing earlier.
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Q So it is your testinony that the drought -- that

the Dry Year Report, that that explains the nethodol ogy

that the State Board relied upon for determ ning water
supply availability?

A It identifies the informati on we used. Qur
data posted on the graph on the website tries to
show the informati on and explain the information we
do in pictorial. Plus, we have the actual data
posted for stakeholders to download. And that is
what a | ot of consultants have done. They've torn

t hrough that dat a.

Q And | guess only a few nore questions and |11
wrap this up.

So you' ve explained that you responded to sone

of those stakehol ders' concerns regarding the data. Has

t here been any public process for publishing what you
have responded to and what you haven't responded to?

MR. CARRI GAN: Vague. Asked and answer ed.

THE WTNESS: Any itemthat goes before the
Board woul d follow the general Board policies on
recei ving and responding to coments. So, again, |'m
not conducting the workshop.

So if that was there, plus the itemthat | was
tal king about that dealt with an alternate proposal,

that would al so be on the Board's website.
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MR. KNAPP: Thank you.

MR O LAUGHLI N

Can we go off the record to

di scuss the schedul e for tonorrow?

MS. SPALETTA:

Before we go off the record, can

we sinply state that we are ending the deposition for

the day. W will be continuing it tonorrow norning at a

tinme to be agreed upon off the record.

MR O LAUGHLI N
MR CARRI GAN:

Sur e.

So sti pul at ed.

(The deposition adjourned at 4:04 p.m)

--00o0- -

THE W TNESS

DATE SI GNED
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delete. Specify with "add" or "delete" and sign this
form

DEPCSI TION OF:  John O Hagan (Vol une I)

CASE: In re: Byron-Bethany Irrigation District

DATE OF DEPO. Novenber 19, 2015
Page Line CHANGE/ ADD/ DELETE

Deponent' s Si gnature Dat e
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DEPGSI TI ON OF JOHN O HAGAN, VOLUME

REPORTER S CERTI FI CATE
State of California )
) ss.

County of Sacranento )

| certify that the witness in the foregoing
deposi ti on,

JOHN O HAGAN

was by nme duly sworn to testify in the within-entitled
cause; that said deposition was taken at the tinme and
pl ace therein naned; that the testinony of said w tness
was reported by me, a duly Certified Shorthand Reporter
O the State of California authorized to adm nister
oaths and affirmati ons, and said testinony was
thereafter transcribed into typewiting.

| further certify that I am not of counsel or
attorney for either or any of the parties to said
deposition, nor in any way interested in the outcone of
the cause naned in said deposition.

IN WTNESS WHEREOF, | have hereunto set ny hand
this 23rd day of Novenber 2015.

KATHRYN DAVI S
Certified Shorthand Reporter
Certificate No. 3808
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DI SPOSI TI ON OF ORI G NAL TRANSCRI PT

Dat e

Si gnat ure wai ved.

_________ | certify that the witness was given the
statutory allowable time within which to read and sign
t he deposition, and the witness failed to appear for

such readi ng and si gni ng.

_________ | certify that the wtness has read and

signed the deposition and has nade any changes i ndi cated

t her ei n.

By

KATHRYN DAVI S & ASSOCI ATES
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KATHRYN DAVI S & ASSOCI ATES
Certified Shorthand Reporters
555 Uni versity Avenue, Suite 160
Sacranento, California 95825
(916) 567-4211

Novenber 19, 2015

State Water Resources Control Board
O fice of Enforcenent

Attn: CHRI STI AN CARRI GAN

1001 | Street, 16th Fl oor
Sacranento, California 95814

Re: West Side Irrigation District Cease and Desi st
Order & Byron-Bethany Irrigation District Civil Hearing

Dat e Taken: Novenber 19, 2015
Dear M. John O Hagan

Your deposition transcript is now avail able for review

And signature, and wll be avail able for the next 30
days. This reviewis optional. An appointnment is
required to review your transcript. Please bring this

letter with you.

You may wi sh to discuss with your attorney whether
he/ she requires that it be read, corrected, and signed,
before it is filed with the Court.

If you are represented by an attorney, you may read his
or her copy of the transcript. |If you read your
attorney's copy of the transcript, please send us a
phot ocopy of the Signature Line and Deponent's Change
Sheet.

If you choose not to read your deposition, please sign
here and return this letter to our office.

Si gnat ur e Dat e
Si ncerely,
KATHRYN DAVI S, CSR No. 3808
cc: M. Spaletta; M. Kelly; M. Zolezzi; M. Leeper;

M. Ruiz; M. O Laughlin; M. Tauriainen; M. MGnnis;
Ms. Morris; M. Knapp; M. Donlon
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Tauriainen, Andrew@Waterboards

From:

Sent:
To:
Subject:

Evoy, Barbara@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP

(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=EVOY,
BARBARA@WATEROC556DE1-8FEA-4DD1-91A5-2BBA7A82D039430>
Friday, June 12, 2015 8:26 PM

O'Hagan, John@Waterboards

Re: demand

Wellllll, let's fix it and move on to the next piece

Sent from my iPhone

On Jun 12, 2015, at 7:51 PM, O'Hagan, John@Waterboards <John.0'Hagan@waterboards.ca.gov> wrote:

Barbara,

| don't want to ruin your weekend but it appears we may have a problem with curtailment analysis on

Sacramento side. | missed this email this afternoon.

John O'Hagan
Sent from my iPhone

Begin forwarded message:

From: "O'Hagan, John@Waterboards" <John.O'Hagan@waterboards.ca.gov>

Date: June 12, 2015 at 7:47:08 PM PDT

To: "Mrowka, Kathy@Waterboards" <Kathy.Mrowka@waterboards.ca.gov>, "Coats,
Brian@Waterboards" <Brian.Coats@waterboards.ca.gov>

Subject: Fwd: demand

Kathy and Brian,

I need to understand how this happen when we had previously made the adjustment to
these Feather River diverters. | thought the only adjustments to the graphs was related
to the revised DWR FNFs and removing supply and demand for Cache and Putah Creeks

with North Delta demand.

Let Barbara and | know if our issued curtailments for the Sacramento River will need
revision as soon as possible on Monday. To prevent further problems, assign another
engineer to work with Jeff,

leff is doing a great job but we need someone to be able to verify his calculations and do
the analyses when Jeff is out. Let me know who can take this task on.

John O'Hagan
Sent from my iPhone

Begin forwarded message:

From: "Coats, Brian@Waterboards" <Brian.Coats@waterboards.ca.gov>
Date: June 12, 2015 at 2:13:59 PM PDT
26






To: "O'Hagan, John@Waterboards"
<John.Q'Hagan@waterboards.ca.gov>
Cc: "Mrowka, Kathy@Waterboards"
<Kathy.Mrowka@waterboards.ca.gov>
Subject: RE: demand

| called Gary over at MBK and he indicated it was the Feather River

Contract adjustment we

had in a previous version but didn’t get migrated over to the current

one. The adjustment was

a net reduction in demand of about 138,000 acre-feet, 39,000 in June

which is about 650 cfs.

Jeff is working on updating the WRUDS database with the changes; ETA

half a day so maybe

around Monday noon for the updates to the web graphs.

Here is the relevant email,

From: Yeazell, Jeffrey@Waterboards
Sent: Monday, April 27, 2015 9:08 AM
To: Coats, Brian@Waterboards

Subject: Joint Water Districts Board and Western Canal District

Diversion

Brian,

Here are comparisons of the 2014 demands provided in the

Informational Order responses to the 2015 projections provided by MBK
for the Joint Water Districts Board and Western Canal Water District.
Combined, there is a 138,380-acre-foot-reduction in diversions from
May through December. In the supply/demand analysis, both rights

were assumed to be Pre-14 only, based on eWRIMS information and
that no riparian diversions were reported in the informational order

response.

Joint Water Districts Board (S000480)

May June July August September October
Informational Order 2014 Diversions 98,255 91,481 99,165 78,824 35,799 52,087
2015 Projections From MBK email 81,075 53,571 68,054 55,311 22,881 18,796
Difference -17,180 -37,910 -31,111 -23,513 -12,918 -33,291
Western Canal Water District (S000925)

May June July August September October
Informational Order 2014 Diversions 52,320 48,920 53,607 32,630 8,608 37,025
2015 Projections From MBK email 52,000 50,000 54,000 32,000 9,000 15,000
Difference -320 1,080 393 -630 392 22025
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Jeff Yeazell, P.E.

State Water Resources Control Board
Division of Water Rights
Enforcement Section

(916) 341-5322

= I

Brian

From: O'Hagan, John@Waterboards

Sent: Friday, June 12, 2015 1:51 PM

To: Yeazell, Jeffrey@Waterboards

Cc: Coats, Brian@Waterboards; Mrowka, Kathy@Waterboards
Subject: FW: demand

FYI

From: Grober, Les@Waterboards

Sent: Friday, June 12, 2015 1:39 PM

To: O'Hagan, John@Waterboards

Cc: Trgovcich, Caren@Waterboards; Evoy, Barbara@Waterboards
Subject: demand

On call now with David Guy and Mark VCamp; Mark said that Sac
demand is back up to the (incorrect) 50% demand that was used in
previous versions of the curtailment calculations—otherwise said is
improvement over prior.

<image001.png>
<image002.jpg>
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Coats, Brian@Waterboards

From: Mrowka, Kathy@Waterboards

Sent: Wednesday, August 12, 2015 1:06 PM

To: Coats, Brian@Waterboards

Subject: RE: Change in Riparian demand for Sac Basin Supply/Demand Charts?
Follow Up Flag: Follow up

Flag Status: Flagged

Make sure and put in our PRA file,

Katherine Mrowka, Manager
Enforcement Section

Water Rights

P.O. Box 2000

Sacramento, CA 95814

916-341-5363

-—---Original Message-----

“rom: Coats, Brian@Waterboards

sent: Wednesday, May 20, 2015 8:46 AM

To: Mrowka, Kathy@Waterboards

Subject: RE: Change in Riparian demand for Sac Basin Supply/Demand Charts?

The most recent Sacramento graph has the corrected pre-14 and riparian demands according to what they reported on
the informational order.

The prior graph had a user's pre-14 demand rolled into the riparian demand if they had reported under both claims;
similar to the Delta situation. After John learned of that, he had us revert back to the separated demands from the
informational order for all areas outside of the Delta which results in a smaller riparian demand.

Brian

----- Original Message----—-

From: Mrowka, Kathy@Waterboards

Sent: Wednesday, May 20, 2015 8:31 AM

To: Coats, Brian@Waterboards

Subject: FW: Change in Riparian demand for Sac Basin Supply/Demand Charts?

Katherine Mrowka, Manager
~“nforcement Section

Jater Rights
P.0. Box 2000






Sacramento, CA 95814

916-341-5363

----- Original Message-----

From: Jennifer Spaletta [mailto:jennifer@spalettalaw.com]

Sent: Tuesday, May 19, 2015 3:10 PM

To: Mrowka, Kathy@Waterboards

Subject: FW: Change in Riparian demand for Sac Basin Supply/Demand Charts?

Hi Kathy - See below. | forgot John O. was gone this week. Do you know why the riparian demand changed in the two
charts? Thanks, Jen

JENNIFER L. SPALETTA
Attorney-at-Law
Jennifer@spalettalaw.com

SPALETTA LAW PC

T: 209-224-5568

F: 209-224-5589

C: 209-481-9795

Mailing: PO Box 2660 Lodi CA 95241
Office: 225 W. Oak Lodi, CA 95240

CONFIDENTIALITY NOTICE: This message and any attachments contain confidential privileged information intended for
the sole use of the addressee. If you receive this message in error, delete the message without copying or otherwise
disseminating the information. Any inadvertent disclosure does not waive the confidentiality or privilege. If you
received this message in error, please contact the sender at (209)224-5568. Thank you.

————— Original Message-----

From: Jennifer Spaletta

Sent: Tuesday, May 19, 2015 3:09 PM

To: O'Hagan, John@Waterboards (John.O'Hagan@waterboards.ca.gov); George, Michael@Waterboards
(Michael.George@Waterboards.ca.gov)

Subject: Change in Riparian demand for Sac Basin Supply/Demand Charts?

John and Michael - | noticed today that there is a significant change in the magnitude of riparian demand depicted in the
5/1/15 Sac Basin chart (included in the SWRCB press release, attached) and the currently posted chart (dated 5/11/15,
link below). With the currently posted chart, it appears riparian curtailment won't be needed in the Sac Basin. What is
accounting for this change in the magnitude of the riparian demand between the two charts? Thanks - Jen

http://www.waterboards.ca.gov/waterrights/water issues/programs/drought/analysis/docs/sacglobal 2015.pdf

JENNIFER L. SPALETTA
Attorney-at-Law
Jennifer@spalettalaw.com

SPALETTA LAW PC





T: 209-224-5568

F: 209-224-5589

C: 209-481-9795

Mailing: PO Box 2660 Lodi CA 95241
Office: 225 W. Oak Lodi, CA 95240

CONFIDENTIALITY NOTICE: This message and any attachments contain confidential privileged information intended for
the sole use of the addressee. If you receive this message in error, delete the message without copying or otherwise
disseminating the information. Any inadvertent disclosure does not waive the confidentiality or privilege. if you
received this message in error, please contact the sender at (209)224-5568. Thank you.











Tauriainen, Andrew@Waterboards

From: Evoy, Barbara@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=EVOY,
BARBARA@WATEROC556DE1-8FEA-4DD1-91A5-2BBA7A82D039430>

Sent Tuesday, April 21, 2015 3:06 PM

To: Howard, Tom

Cc: O'Hagan, John@Waterboards; Grober, Les@Waterboards
Subject your SJ question

Attachments: image005.png; image006.jpg

The tidal influence zone ends somewhat downstream of Vernalis. How much downstream, Les is asking. John will
include those south of Vernalis in the evaluation to see if more would be curtailed. He is also looking at the PODs to see
how many in the “tween” zone may be post 1914 and how many might be pre-1914 so not relevant to this current

curtailment.

Barbara L. Evoy
Deputy Director, Water Rights

State Water Resources Control Board
916-341-5632
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Tauriainen, Andrew@Waterboards

From: O'Hagan, John@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=0'HAGAN, JOHN@WATER7B72A79A-
DD76-4B3C-B470-A3BF3B5BCDD7939>

Sent: Friday, May 01, 2015 12:56 PM

To: Howard, Tom; Trgovcich, Caren@Waterboards; Grober, Les@Waterboards
Cc: Evoy, Barbara@Waterboards

Subject: FW: Water Right Curtailment Calculations

Attachments: O'Hagan Memo 2015-05-01.pdf

Tom and Caren,

Just got this from Marc Van Camp. He does not support all post-1914 curtailment in May. The major differences is how
we treat the Delta, and he eliminates demands on Cache and Putah which both have flows. |informed Marc that we
also looked at maximum diversion rates on the 2014 informational order, and that rate exceeds average.

“Based on the attached graphic, similar to the Division’s but with the adjustments identified above, the available supply exceeds the
riparian and pre-1914 demand in the Sacramento River system for 2015 in the month of May. This would support the curtaifment of
most post-1914 water rights in May, and likely all post-1914 water rights in June 2015. As you can see, the base flow or natural flow
of the Sacramento River system falls below the estimated 2015 combined demand of pre-1914 and riparian claims in

June. Fortunately, the estimated available supply is adequate to satisfy the estimated 2015 demand for the riparian claims and
many pre-1914 claims. Also, fortunately, based on a review of your database, many of the pre-1914 claims are using previously
stored water pursuant to settlement agreements with Reclamation or the Department of Water Resources.”

John O'Hagan, SWRCB Water Rights Division

Water Right Curtailment Calculations

May 1, 2015

Paged

available supply is adequate to satisfy the estimated 2015 demand for the riparian claims and
many pre-1914 claims.

From: Marc VanCamp [mailto:Vancamp@mbkengineers.com]
Sent: Friday, May 01, 2015 12:20 PM

To: O'Hagan, John@Waterboards

Subject: Water Right Curtailment Calculations

John:

Pursuant to our discussion please find attached my memorandum relative to the water right
curtailment calculations. We look forward to working with you to continue improvements to the data and
calculations. Please call if you have any questions.

Mare Van Camp
vancamp@mbkengineers.com

MB"Engineers

455 University Avenue, Suite 100
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State Water Board Agenda for February 18 & 19, 2014 Workshop

2/12/14

DROUGHT WORKSHOP AGENDA

Public Workshop Regarding the Temporary Urgency Change Petition for the
Central Valley and State Water Projects and -
State Water Board Water Availability Actions

February 18 & 19, 2014

The State Water Resources Control Board (State Water Board) is holding a workshop to
receive input on its drought-related activities affecting water rights holders. To assist workshop
participants, below are some of the issues that the State Water Board is interested in receiving

input on:

Temporary Urgency Change Order (Order) for the Central Valley Project and State Water
Project '

Is there additional information the Board should consider related to the following findings?

1)

2)
3)

4)

Is there an urgent need for the changes? Are the changes necessary to maximize the
beneficial use of water? Are there any modifications to the Order that should be made to
maximize the beneficial use of water? '

WIill the changes injure any other lawful user of water?
Wil the changes have an unreasonable effect on fish, wildlife, or other instream beneficial

uses? .
Are the changes in the public interest?

In particular, the State Water Board is interested in the following questions:

S)
6)

7)

8)

9)
10)

11)

Are there any additional modifications that should be made to the Order?
Is there additional information not provided in the TUCP that would better inform the State

Water Board’s findings?
What “triggers” (such as Delta salinity) would support opening the Delta Cross Channel

Gates?

Should the method used to calculate Net Delta Outflow be adjusted during extended dry
periods to better inform measures needed to protect Delta salinity (such as opening the
Delta Cross Channel gates)? Specifically, should methods used to estimate in-Delta
consumptive use during extended dry periods be adjusted? ' '

How should the quantity of water conserved through changes authorized by the Order be
calculated? How should the water be used? _

Based on current reservoir storage and forecasted snowmelt, how much water will be
available for Sacramento River temperature control, north of Delta settlement contractor.

deliveries, and carryover storage in the event of another dry year?

‘What other measures, such as barriers in the Delta, may be needed to protect health and

safety and maximize the protection of beneficial uses?






State Water Board Agenda for February 18 & 19, 2014 Workshop 2/12/14

Curtailment Notices

12)
13)
14)
15)

16)

Tu

How should the Board prioritize its analysis of watersheds to determine whether to issue
curtailment notices, and any subsequent enforcement activities? '
"How should the State Water Board determine, measure, and enforce Health and Safety
limits for junior domestic water rights holders? :
Are there other reasonable use exceptions that should be made in the application of the
water rights priority system? ' _
What minimum flows and reservoir levels are needed for heaith and safety throughout the
summer months, and should this be factored into determinations on whether to curtail?
Should all water right holders in some watersheds be required to limit diversions to
protect instream beneficial uses under the reasonable use and public trust doctrines? If
s0, how should the State Water Board determine what flows are necessary?

Agenda
esday, February 18, 2014 — 9:00 a.m.

Opening Remarks by State Water Board Chair and Board Members

Opening Remarks by Gordon Burns, Undersecretary for California Environmental
Protection Agency, and Janelle Beland, Undersecretary for California Natural Resources

Agency

State Water Board Staff Introd.uction (Staff Panel)
o Temporary Urgency Change Petition (TUCP) for the Central Valley Project and State

Water Project

o Curtailment Notices
o Other Requests for Transfers and Change Petitions (Russian River TUCP)

o FERC Hydropower Project Flows

Department of Water Resources and U.S. Bureau of Reclamation Presentation (Panel)

o Statewide Hydrologic Conditions
o TUCP for the Central Valley Project and State Water Project

o Transfers

Department of Fish and Wildlife, U.S. Fish and Wildlife Service, and National Oceanic and
Atmospheric Administration Fisheries Presentation (Panel)

o Statewide Issues '
o TUCP for the Central Valley Project and State Water Projects

Real Time Drought Operations Team

Comments from the Public (parties with similar interests are encouraged to form
panels) »





State Water Board Agenda for February 18 & 19, 2014 Workshop ' 2/12/14

Wednesday, February 19, 2014 — 9:00 a.m.

) Comrhents from the Public to be continued, if necessary

A detailed agenda for the Wednesday, February 26, 2014, workshop will be available in the
future. :
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           1          BE IT REMEMBERED, that on Thursday, November 19,



           2   2015, commencing at the hour of 12:13 p.m, thereof, at



           3   the offices of SOMACH SIMMONS & DUNN, 500 Capitol Mall,



           4   Suite 1000, Sacramento, California, before me, KATHRYN



           5   DAVIS, a Certified Shorthand Reporter in the State of



           6   California, duly authorized to administer oaths and



           7   affirmations, there personally appeared



           8                        JOHN O'HAGAN,



           9   called as witness herein, who, having been duly sworn,



          10   was thereupon examined and interrogated as hereinafter



          11   set forth.



          12                            --o0o-



          13                  EXAMINATION BY MS. SPALETTA



          14   Q      BY MS. SPALETTA:  Good afternoon, Mr. O'Hagan.



          15   My name is Jennifer Spaletti.  I'm the attorney for the



          16   Central Delta Water Agency.



          17          You are here for a deposition today in two



          18   pending enforcement actions against West Side Irrigation



          19   District and Byron-Bethany Irrigation District.



          20          Do you understand that?



          21   A      Yes.



          22   Q      Before we get started, we need to go around the



          23   room and have everyone introduce themselves.  We'll



          24   start with counsel that is sitting next to you and go



          25   around.







                                                                         6

�









           1          MR. CARRIGAN:  Cris Carrigan for the witness,



           2   John O'Hagan.



           3          ANDREW TAURIAINEN:  Andrew Tauriainen, Office of



           4   Enforcement, Prosecution Team.



           5          MR. BONSIGNORE:  Nick Bonsignore, Wagner &



           6   Bonsignore.  We are engineer consultants to BBID and



           7   West Side Irrigation District.



           8          MR. YOUNG:  Greg Young with Tully & Young,



           9   consultants to Somach for BBID.



          10          MS. ZOLEZZI:  Jeanne Zolezzi, counsel for the



          11   West Side, Banta-Carbona and Patterson Irrigation



          12   Districts.



          13          MR. RUIZ:  Dean Ruiz, South Delta Water Agency.



          14           MS. McGINNIS:  Robin McGinnis, counsel for



          15   California Department of Water Resources.  And at 2:00



          16   p.m, I will be relieved by my coworker, James Mizell.



          17          MR. DONLON:  Robert Donlon, Ellison Schneider &



          18   Harris, counsel for San Francisco Public Utilities.



          19          MR. KNAPP:  I'm Jonathan Knapp, counsel for City



          20   and County of San Francisco.



          21          MR. O'LAUGHLIN:  Tim O'Laughlin, San Joaquin



          22   Tributaries Authorities.



          23          MR. KELLY:  Dan Kelly for the Byron-Bethany



          24   Irrigation District.



          25          MS. BERNADETT:  Lauren Bernadett, also with
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           1   Byron-Bethany Irrigation District.



           2          MS. MORRIS:  Stefanie Morris, general counsel,



           3   State Water Contractors.



           4          MR. HENNEMAN:  Ken Henneman, consultant to BBID.



           5          (Whereupon, the witness was sworn.)



           6   Q      BY MS. SPALETTA:  All right.  So we are going to



           7   take your deposition today.  I want to make sure that



           8   you understand what a deposition is.



           9          Have you ever had your deposition taken before,



          10   Mr. O'Hagan?



          11   A      Yes.



          12   Q      How many times?



          13   A      One.



          14   Q      Was that in a personal capacity or in a



          15   professional capacity?



          16   A      Professional.



          17   Q      And what was the subject matter of the



          18   deposition?



          19   A      Water right fees.



          20   Q      Was that in the water right fees litigation?



          21   A      Yes.



          22   Q      You've had a little bit of experience with



          23   depositions, so I'll just go over the rules of the



          24   deposition generally.  The court reporter is taking down



          25   everything that we say to create a written record.  So
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           1   it is very important that when I ask questions, when



           2   your attorney objects and when you answer, that we do it



           3   slow enough, that there is a break in between, so the



           4   court reporter can get down the testimony correctly.  So



           5   I'll do that and I would like you to make an effort to



           6   do that as well.



           7          The second thing is that it is important that



           8   you are able to provide complete and accurate testimony



           9   today.  Is there any reason you cannot provide complete



          10   and accurate testimony today?



          11   A      No.



          12   Q      We are going to be asking you about things that



          13   have occurred over the course of several years, and so



          14   it will be important that you tell me whether or not you



          15   can't remember something.



          16          I don't want you to guess or speculate in



          17   response to a question.  I only want you to tell me what



          18   you actually know or can reasonably estimate based on



          19   your memory.  And if you can't do that, it is okay for



          20   you to just let me know that you can't.



          21          Do you understand that?



          22   A      Yes.



          23   Q      If at any time you need a break, go ahead and



          24   ask and we'll take a break.  My preference is that you



          25   don't ask for a break while a question is pending; that
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           1   you answer the question and then take a break.



           2          Do you understand that?



           3   A      Yes.



           4   Q      So let's go ahead and get started with learning



           5   more about your education.  Where did you go to college?



           6   A       Cal State Sacramento.



           7   Q      What degree did you obtain?



           8   A      Bachelor of Science.



           9   Q      In what subject?



          10   A      Civil Engineering.



          11   Q      What year was that?



          12   A      1980.



          13   Q      Do you have any other education?



          14   A      No.



          15   Q      And do you have any certifications?



          16   A      I'm a registered civil engineer with the



          17   State of California.



          18   Q      Any other specialized education or training?



          19   A      No.



          20   Q      What was your first job after getting your



          21   Bachelor's of Science in Civil Engineering?



          22   A      I worked for a construction firm in Woodland.



          23   Q      What did you do there?



          24   A      We constructed steel buildings and grain



          25   bins, grain elevators.  And I also helped in
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           1   designing the foundations for those.



           2   Q      How long did you work there?



           3   A      I worked a couple of years while I was in



           4   college during the summer.  And then after college,



           5   I worked a year or two.  I can't remember exactly.



           6   Q      What was your next job?



           7   A      With the State Water Resources Control Board.



           8   Q      What was your first position?



           9   A      Water resource control engineer.



          10   Q      What were your responsibilities as a water



          11   resource control engineer?



          12   A      I was an inspector for licensing.



          13   Q      During what time period did you have that job?



          14   A      I started with the State Water Resources



          15   Control Board in 1981.



          16   Q      How long were you a water resources control



          17   engineer?



          18   A      I'm still a water resource control engineer,



          19   although at a different level than when I started.



          20   Q      How long did you have the job at the first



          21   level?  It is okay to approximate.



          22   A      In 1993, I became a senior engineer.



          23   Q      How did your job responsibilities change when



          24   you became a senior engineer?



          25   A      I became responsible for supervising the work
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           1   of five staff.



           2   Q      What type of work were the staff doing?



           3   A      That was under complaints and compliance, and



           4   then enforcement.



           5   Q      How long did you have that position?



           6   A      Until 2003, when I became program manager.



           7   Q      For which program?



           8   A      At that time I think it was the licensing --



           9   permitting, licensing and enforcement.



          10   Q      How long did you have that position?



          11   A      Until 2014.



          12   Q      And then what happened in 2014?



          13   A      I became a principal engineer and the



          14   assistant deputy director for water rights.



          15   Q      What is a principal engineer?



          16   A      A principal engineer is a managing level of



          17   engineering responsible for programs in a division.



          18   Q      So in prior depositions, we've heard the terms



          19   "staff" and "upper management."  Do you understand in



          20   your upper position you are part of upper management at



          21   the State Board?



          22   A      Yes.



          23   Q      And when did you become part of upper



          24   management?



          25   A      I would say assistant deputy director.
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           1   Q      So that would have been in 2014?



           2   A      Yes.



           3   Q      What month was that?



           4   A      April.



           5   Q      What is your professional experience with water



           6   availability analysis?



           7   A      I am a registered civil engineer, so I'm well



           8   versed in hydraulics, hydrology, reservoir routing.



           9   My job provided me additional experience on



          10   determining water supplies for licensing purposes



          11   because in that job, you make determinations of



          12   water beneficial use.



          13   Q      Have you ever conducted a water availability



          14   analysis?



          15   A      For an application are you talking about?



          16   Q      Ever, in any context.



          17   A      Well, I helped direct the water availability



          18   analysis for the current drought.



          19   Q      So in 2014 and 2015, you helped direct the water



          20   availability analysis at the State Board for purposes of



          21   curtailments?



          22   A      Correct.



          23   Q      Did you have any experience conducting water



          24   availability analysis prior to that experience?



          25   A      No.
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           1   Q      When did you start working on the water



           2   availability analysis in 2014?



           3   A      December 2013 or in January 2014.



           4   Q      How did you start?



           5   A      I was assigned a task by my director.



           6   Q      Who assigned the task to you?



           7   A      At that time, it was Jim Kassel.



           8   Q      Jim Kassel?



           9   A      Yes.



          10   Q      What did Mr. Kassel tell you to do?



          11   A      We were in a drought condition, so we were to



          12   do a water availability analysis on the available



          13   supply and demand under water rights.



          14   Q      For the entire state or for a certain region?



          15   A      Where conditions were considered supply was



          16   going to be short.



          17   Q      And where was that?



          18   A      It started out in the Sacramento/San Joaquin



          19   and then other watersheds were included.  We looked



          20   at many watersheds.



          21   Q      Did Mr. Kassel give you any other direction on



          22   how to accomplish the task?



          23   A      We agreed on methodology.



          24   Q      So you and Mr. Kassel agreed on the methodology?



          25   A      Yes, I believe, as I recall.
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           1   Q      Was there anyone else involved in that decision?



           2   A      I don't recall.



           3   Q      Is there something that would jog your memory?



           4   A      I don't know.  Mr. Kassel maybe.



           5   Q      Where is Mr. Kassel?



           6   A      He retired.



           7   Q      Is he still in the Sacramento area?



           8   A      I believe so.



           9   Q      Do you know how to get in touch with him?



          10   A      Look it up in the phone book.



          11   Q      You don't have his contact information?



          12   A      I don't have it here, no.



          13   Q      Okay.  So let's talk about how you and Mr.



          14   Kassel came to an agreement on the methodology to use.



          15   Can you describe, generally, for me what you discussed



          16   and how those discussions led to an agreement on



          17   methodology.



          18          MR. CARRIGAN:  Misstates testimony.



          19   Q      BY MS. SPALETTA:  Did I misstate your testimony,



          20   Mr. O'Hagan?



          21   A      Could you repeat the question?



          22          MS. SPALETTA:  I'll have the court reporter



          23   repeat it.



          24          (Whereupon, the record was read.)



          25          THE WITNESS:  I think it is misstated on the
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           1   "agreement."



           2   Q      BY MS. SPALETTA:  That could be my fault.  I



           3   thought I heard you say that you and Mr. Kassel agreed



           4   on a methodology to use.  Is that wrong or is that the



           5   case?



           6   A      We ended up with a methodology.  I'll put it



           7   another way.



           8   Q      Was it a methodology that you thought was proper



           9   to use?



          10   A      Yes.



          11   Q      Was it a methodology that Mr. Kassel thought was



          12   proper to use?



          13          MR. CARRIGAN:  Objection.  Asks for the state of



          14   mind of Mr. Kassel.  You could ask Mr. Kassel that.



          15   Q      BY MS. SPALETTA:  I'll rephrase the question.



          16          Did you understand that Mr. Kassel thought that



          17   the methodology was appropriate to use?



          18   A      Yes.



          19   Q      Did you or Mr. Kassel need to seek the approval



          20   of anyone else in order to use the methodology?



          21          MR. CARRIGAN:  Calls for legal conclusion.



          22   Q      BY MS. SPALETTA:  I'm not asking whether there



          23   was a law that required you to or not to.  I'm just



          24   asking, in the course of your job, did you understand



          25   that you had to get an approval from someone else?
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           1          MR. CARRIGAN:  Same objections, but go ahead.



           2   You can answer.



           3          THE WITNESS:  To my knowledge, I can't speak to



           4   what approval Mr. Kassel got.



           5   Q      BY MS. SPALETTA:  But you did not seek any other



           6   approvals; is that correct?



           7   A      I worked for Mr. Kassel.



           8   Q      So what was the methodology that you ended up



           9   using in 2014?



          10   A      We mirrored the methodology used during the



          11   1976/77 drought.



          12   Q      And what was that method?



          13   A      That was a method of identifying supply of



          14   water versus the demand of water under water right



          15   priorities.



          16   Q      Was there anything else to it?



          17   A      What do you mean?



          18   Q      You said that you mirrored the methodology that



          19   was used in the 1976/77 drought.  And you told me that



          20   the methodology included an identification of supply and



          21   identification of demand under water right priorities.



          22          Was there anything more to the methodology?



          23   A      There was a graphic representation of those



          24   for the 1977 drought.  And we produced similar maps



          25   based on the material we used.
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           1   Q      Let me back up.  How did you learn about the



           2   methodology that was used in the 76/77 drought?



           3   A      We looked through our records for other



           4   examples on how to perform those.



           5   Q      When you say "our records," you mean the State



           6   Board's records?



           7   A      Yes.



           8   Q      Was there a particular report or file that



           9   contained the information that you ended up finding



          10   useful regarding the methodology?



          11   A      There was a report done for the 1977 drought.



          12   Q      And was that an after-the-fact report or was it



          13   a report that was prepared contemporaneously with the



          14   development of the supply and demand analysis in 76/77?



          15   A      I don't know.



          16   Q      Do you know who conducted the water availability



          17   analysis in 76/77 at the State Board?



          18   A      No.



          19   Q      How did the 76/77 drought analysis identify



          20   supply in the Sacramento/San Joaquin basin?



          21   A      I don't recall.



          22   Q      How did you identify supply in 2014 for the



          23   purposes of your water availability analysis work?



          24   A      Could you repeat the question?



          25          MS. SPALETTA:  I'll ask the reporter to read it
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           1   back.



           2          (Whereupon, the record was read.)



           3          MR. CARRIGAN:  I'm going to object on the basis



           4   that it misstates testimony.



           5   Q      BY MS. SPALETTA:  I'll break the question down



           6   so hopefully it is a little bit clearer.



           7          You've testified that you performed a water



           8   availability analysis during 2014 and 2015.  You've



           9   testified that you based the methodology for the 2014



          10   analysis on what was done in 1976 and 1977.  You've



          11   testified as to what the components were of the 76/77



          12   drought analysis.  And you've testified that one of



          13   those components was to identify supply.



          14          So now my question is -- before I go on, did I



          15   misstate any of your testimony?



          16   A      I want to make sure -- the analysis, the



          17   actual analysis, wasn't performed by me.



          18   Q      Who performed the actual water availability



          19   analysis in 2014?



          20   A      My staff.



          21   Q      Who?



          22   A      2014 -- for which watershed?



          23   Q      Let's start with the Sacramento watershed.



          24   A      For the Sacramento watershed, the analysis



          25   was by Aaron Miller.
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           1   Q      And for the San Joaquin watershed in 2014, who



           2   performed the analysis?



           3   A      Jeff Yeazell and Brian Coats.



           4   Q      In 2014?



           5   A      Brian Coats maybe.  That is what I'm not sure



           6   of, if Jeff Yeazell had started by then.  So --



           7   yeah, Brian Coats.



           8          MR. CARRIGAN:  Let me just admonish you.  Don't



           9   speculate or guess.  If you remember, say you can



          10   remember.  If you are just estimating, tell them that



          11   you are estimating.  They are asking for very specific



          12   date information so --



          13          THE WITNESS:  Thank you.



          14   Q      BY MS. SPALETTA:  And for the region known as



          15   the Delta, do you know what I mean when I say the



          16   "region known as the Delta"?



          17   A      Yes.



          18   Q      For the region known as the Delta, was there a



          19   separate water availability analysis done in 2014?



          20   A      For the Delta exclusively?



          21   Q      Yes.



          22   A      As I recall, no.



          23   Q      So was the Delta included in one of the other



          24   watersheds in 2014?



          25   A      Yes.  It was included in both analyses.
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           1   Q      And those would have been the analyses performed



           2   by Aaron Miller and, to the best of your recollection,



           3   Mr. Coats?



           4   A      Yes.



           5   Q      Did you supervise the water availability



           6   analysis that Aaron Miller performed in 2014?



           7   A      Yes.



           8   Q      And did you supervise the water availability



           9   analysis that Brian Coats performed in 2014?



          10   A      Yes.



          11   Q      And did you review and approve the results of



          12   the water availability analysis that those two



          13   individuals performed in 2014?



          14          MR. CARRIGAN:  Vague.  Calls for a legal



          15   conclusion.



          16   Q      BY MS. SPALETTA:  Do you understand?



          17          MR. CARRIGAN:  You can answer if you understand



          18   the question.



          19   Q      BY MS. SPALETTA:  Do you understand the



          20   question, Mr. O'Hagan?



          21   A      What do you mean by "approved"?



          22   Q      Well, did you end up using that water



          23   availability analysis in 2014 to do anything or was it



          24   just performed by your staff?



          25   A      In 2014 those two analyses were used, but the
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           1   decision on curtailment was done based on a combined



           2   version of the two watersheds.



           3   Q      So did anyone approve the water availability



           4   analysis work that was performed by Aaron Miller and



           5   Brian Coats prior to those curtailment decisions?



           6          MR. CARRIGAN:  Vague.



           7   Q      BY MS. SPALETTA:  I don't want it to be



           8   confusing.  I'm just trying to figure out where the buck



           9   stopped.  So, the water availability analysis was



          10   performed and some combination of it was used to issue a



          11   curtailment decision.



          12          We've had prior testimony in this case where



          13   people testified that they didn't make final decisions



          14   regarding it.  So I'm trying to figure out if those



          15   final decisions regarding the water availability



          16   analysis now was made by you or someone else.



          17   A      But you are using the word "approved."



          18          MR. CARRIGAN:  I also think it assumes facts not



          19   in evidence.  I am not sure what you mean.  What is it



          20   that you are asking?  You ask the questions and I make



          21   the objections, and I'll just keep making them until I



          22   understand what you are asking.



          23          MR. O'LAUGHLIN:  There we go.



          24          MS. SPALETTA:  You can make the objections and I



          25   get to ask the questions.  Let me ask a different
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           1   question that maybe will make this easier.



           2   Q       Did anyone at the State Water Resources Control



           3   Board review and approve the water availability analysis



           4   that was performed by Aaron Miller or Brian Coats during



           5   2014?



           6          MS. MORRIS:  Objection.  Compound.  Vague.



           7          MR. CARRIGAN:  I'll join.



           8   Q      BY MS. SPALETTA:  You can answer.



           9   A      The methodology -- it was my decision on the



          10   methodology that we use in 2014 that was eventually



          11   used for that determination.



          12   Q      Was it also your decision regarding the



          13   methodology for 2015?



          14   A      Yes.



          15   Q      So then going back to my original question,



          16   which was regarding the supply side of the water



          17   availability analysis.  What method was used to identify



          18   supply in 2014?



          19   A      I'm trying to recall.  That is my problem.



          20   For 2015 I know.  But I'm not 100 percent sure on



          21   2014.  If they were the same, which I believe they



          22   were -- how is that --



          23   Q      Let's start with what you do remember.  What was



          24   the method used to identify supply for 2015?



          25   A      It was full natural flow from the Department
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           1   of Water Resources.



           2   Q      Why was that method selected?



           3   A      Because it was -- at the time we thought the



           4   most reliable information that provided a reasonable



           5   forecast of available supplies.



           6   Q      Did you seek concurrence from anyone above you



           7   regarding the decision to utilize full natural flow for



           8   the supply method in 2015?



           9   A      Could you restate the question?  Seek



          10   approval?  What do you mean?



          11   Q      I asked if you sought concurrence.  You've



          12   already told me that there wasn't an approval per se,



          13   other than your deciding that was the one to use.



          14          So I'm asking if you sought concurrence from



          15   anyone else above you at the State Board regarding your



          16   decision to use full natural flow for the supply side of



          17   the analysis in 2015.



          18   A      I didn't seek approval from anybody.  I



          19   shared the methodology, I would think.



          20   Q      Did anyone express concerns about the selection



          21   of the methodology?



          22          MR. CARRIGAN:  Vague and overbroad.



          23          You can answer if you think you know.



          24          THE WITNESS:  Would you be specific on anybody?



          25   Q      BY MS. SPALETTA:  Sure.  Did Barbara Evoy
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           1   express any concerns?



           2   A      No.



           3   Q      Did Tom Howard express any concerns?



           4          MR. CARRIGAN:  Assumes facts not in evidence.



           5   Q      BY MS. SPALETTA:  You can answer.



           6          MR. CARRIGAN:  If you have an answer, I mean --



           7          THE WITNESS:  What was the question again?  I'm



           8   sorry.



           9   Q       BY MS. SPALETTA:  We should take a break to



          10   explain the way objections work.  Your counsel, or other



          11   counsel in the room, may object to the form of the



          12   question.  And then we'll pause and allow you to answer.



          13   The only time that you don't need to answer a question



          14   is if your counsel directs you not to answer.



          15   A       Okay.



          16   Q      So we can just assume that unless you have been



          17   directed to not answer, that you should just take a



          18   moment to think about the question and answer it if you



          19   can.



          20   A      Well, I was thinking about it now.



          21          MR. CARRIGAN:  And you can always ask the court



          22   reporter to repeat the question.



          23          MS. SPALETTA:  Which we will do now.



          24          THE WITNESS:  Thank you.



          25          (Whereupon, the record was read.)
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           1          THE WITNESS:  Not that I recall.



           2   Q      BY MS. SPALETTA:  Did any members of the State



           3   Board express any concerns about the method?



           4          MR. CARRIGAN:  Assumes facts not in evidence.



           5           THE WITNESS:  Not to my knowledge.



           6   Q      BY MS. SPALETTA:  Did you ever discuss the



           7   method for 2015 with any member of the State Board?



           8   A      Not to my recall.



           9   Q      Were there any stakeholders that expressed



          10   concerns regarding the method?



          11   A      Yes.



          12   Q      Which stakeholders expressed concerns?



          13   A      I would think there were several sitting



          14   around this table.



          15   Q      You are very popular.  Do you remember



          16   specifically which ones?



          17   A      Jeanne Zolezzi.



          18   Q      So Jeanne Zolezzi from West Side Irrigation



          19   District?



          20   A      I don't know who she was specifically



          21   representing when she expressed her concerns.



          22   Q      Do you remember with specificity which concerns



          23   she expressed?



          24   A      No.



          25   Q      Do you recall that Ms. Zolezzi expressed a
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           1   concern that the full natural flow method did not



           2   capture all of the water that was actually available in



           3   the channel at her client's point of diversion?



           4   A      I recall that.



           5   Q      And what did you do to address that concern?



           6   A      If it was her concern, I believe we made some



           7   adjustments to our available supply using a 2007



           8   Department of Water Resources' report.



           9   Q      Did you ever discuss with Ms. Zolezzi how you



          10   had addressed her concern to determine whether or not



          11   she was satisfied with the adjustment that you made?



          12   A      I don't recall.



          13   Q      Did you do anything else to address Ms.



          14   Zolezzi's concerns?



          15   A      I don't recall it was her concerns.



          16   Q      Do you recall concerns raised by the Delta



          17   agencies and others that the full natural flow analysis



          18   did not account for the fresh water pool in the Delta



          19   channel?



          20          MS. MORRIS:  Objection.  Vague.



          21          MR. CARRIGAN:  I'm join.



          22          THE WITNESS:  By the "Delta pool," what do you



          23   mean?



          24   Q      BY MS. SPALETTA:  I'm happy to clarify.



          25          We discussed in the prior deposition in this







                                                                         27

�









           1   case the concept of fresh water entering the Delta and



           2   remaining in the Delta for a period of time where it



           3   moves back and forth as a result of tidal action.  Is



           4   that something that you are familiar with?



           5   A      I'm familiar with the concept, yes.



           6   Q      And do you agree that that is what happens when



           7   fresh water enters the Delta channels?



           8   A      Possibly.



           9   Q      What do you mean "possibly"?



          10   A      What part of the Delta channels are you



          11   referring to?



          12   Q      Well, let's break that down.  The Delta is



          13   actually defined by statute in California as the Legal



          14   Delta, correct?



          15   A      Correct.



          16   Q      And are you familiar with the area covered by



          17   the Legal Delta?



          18   A      Yes.



          19   Q      And is it your understanding that all of the



          20   channels within the Legal Delta are influenced by the



          21   tide?



          22   A      They could be, in some parts of the year.



          23   Q      Is it your understanding that parts of the Delta



          24   are not influenced by the tide at certain times of the



          25   year?
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           1   A      Based on flows, yes, because of tides and



           2   volume of water.



           3   Q      Can you give me an example of what you are



           4   talking about?



           5   A      In high runoff seasons, the tidal influence



           6   may not go up as far.  So some areas of the Delta



           7   may not be affected in some parts.



           8   Q      But what about in the low runoff condition?



           9          MR. CARRIGAN:  Incomplete hypothetical.  You can



          10   answer if you can.



          11          MS. MORRIS:  Assumes facts not in evidence.



          12   Q      BY MS. SPALETTA:  You can answer.



          13   A      Low conditions have a different area of



          14   influence.



          15   Q      As a result of the tidal influence in the Delta



          16   channel, is it your understanding that fresh water that



          17   flows into the Delta moves back and forth in those



          18   channels for a period of time?



          19   A      It may.



          20   Q      Do you have a name for that phenomena?  What do



          21   you call it?



          22   A      I don't have a name for it.



          23   Q      So you don't have a name for it, but we have



          24   nicknamed it the "Delta fresh water pool" for purposes



          25   of shorthand during these depositions.  So when I say
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           1   "Delta pool" or "Delta fresh water pool," I'm talking



           2   about the fresh water that comes into the Delta channels



           3   and moves back and forth because of tidal influence.



           4          Does that make sense to you?



           5   A      Okay.



           6   Q      So going back to my questions.  Do you recall



           7   concerns raised by the stakeholders during 2015 that the



           8   full natural flow method of looking at supply did not



           9   account for the Delta pool?



          10   A      Yes.



          11   Q      Did you agree with that concern?



          12   A      No.



          13   Q      Why not?



          14   A      Because I don't believe that the seawater is



          15   subject to water right appropriation.



          16   Q      So your answer said you don't agree that



          17   seawater is subject to water right appropriation.  Is it



          18   your understanding that the water in the Delta channels



          19   that moves back and forth with the tide is seawater?



          20   A      It is a mix grade.



          21   Q      Go ahead.  It is a mixture is your answer?



          22   A      (Witness nods.)



          23   Q      So is it a mixture of seawater that has moved in



          24   with the tide, as well as fresh water that is in the



          25   channels?
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           1          MR. CARRIGAN:  Vague.



           2          THE WITNESS:  It would be a mixture.



           3   Q      BY MS. SPALETTA:  So is it your understanding,



           4   then, that fresh water that enters the Delta pool



           5   becomes unavailable for appropriation as soon as it



           6   mixes with seawater?



           7          MR. CARRIGAN:  Calls for a legal conclusion.



           8   Q      BY MS. SPALETTA:  Or is your understanding



           9   something different?



          10          MR. CARRIGAN:  Same objection.



          11          THE WITNESS:  I'm saying that the seawater is



          12   not subject to appropriation.  The appropriations that



          13   are done in the Delta are done for the natural flows



          14   that are entering the Delta because of water quality



          15   concerns, that they wouldn't be able to use the salt



          16   water without the fresh water there.



          17   Q      BY MS. SPALETTA:  There was a lot in that



          18   answer.  We'll have to break that down.  What is your



          19   understanding, regarding seawater and whether or not it



          20   can be appropriated, based on?



          21          MR. CARRIGAN:  Is that a question?



          22   Q      BY MS. SPALETTA:  Yes.



          23   A      Could you repeat?



          24          MS. McGINNIS:  Objection.  Also calls for



          25   legal conclusion.
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           1   Q       BY MS. SPALETTA:  I'll restate the question so



           2   it will be simpler.  You testified that you did not



           3   agree that the Delta pool should be considered in the



           4   supply analysis because seawater is not subject to water



           5   right appropriation.



           6           I'm asking what that understanding is based on.



           7   A      My knowledge of water right appropriations.



           8   Q      And is that the work that you did in your prior



           9   positions at the State Board?



          10   A      Yes.



          11   Q      What specific files did you work on where you



          12   gained that understanding?



          13   A      I would believe the most recent one would be



          14   the CalAm's desalination project.



          15   Q      What was it about the CalAm's desalination



          16   project that helped build this understanding you now



          17   have?



          18   A      Whether their slant wells would need a



          19   appropriative water right because of the source that



          20   they would be tapping.



          21   Q      And what was the source?



          22   A      Well, the source would slant wells to the



          23   ocean.



          24   Q      So were they pulling water out of the ocean with



          25   these slant wells?
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           1   A      That was the intent, yes.



           2   Q      And what was the determination regarding whether



           3   or not they needed a permit for that activity?



           4   A      There was a position sent by the division



           5   regarding the matter.



           6   Q      I'm sorry.  I didn't understand your answer.



           7   A      A memorandum or a letter sent in response to



           8   that question, a report.



           9   Q      Who prepared this report?



          10   A      Division of Water Rights.



          11   Q      Who precisely at the division?



          12   A      I don't recall.



          13   Q      Was the conclusion that they did not need an



          14   appropriative permit?



          15   A      For the seawater, yes.  They did not need it.



          16   Q      So this report by the Division of Water Rights



          17   concluded that they did not need an appropriative permit



          18   to take ocean water via slant wells.  Did I state that



          19   accurately?



          20   A      Did not need a permit for diversion of



          21   seawater, yes.



          22   Q      Did they need any other approval from the State



          23   Water Resources Control Board to take the seawater?



          24          MR. CARRIGAN:  Overbroad.  Calls for a legal



          25   conclusion.
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           1          THE WITNESS:  I don't think there was a request



           2   for other information that upheld our position.



           3   Q      BY MS. SPALETTA:  Other than this CalAM desal



           4   project, is there anything else that you've worked on



           5   that has informed your opinion that seawater is not



           6   subject to appropriation?



           7   A      I can't name specific examples.



           8   Q      Is there anyone at the State Board who has told



           9   you that that is the rule, other than your counsel?



          10   A      I can't recall.



          11   Q      Is there anything that would refresh your



          12   memory?



          13   A      No.



          14   Q      This report that you've referred to from the



          15   Division of Water Rights for the CalAM project, is that



          16   a publicly available document?



          17   A      Yes.



          18   Q      And where would it I find it?



          19   A      I'd have to go back and find their files.



          20   Q      Now let's go back to the discussion we were



          21   having about the Delta pool.  You've explained to me



          22   that the fresh water that enters the Delta channel mixes



          23   with seawater.  So there is some kind of mixture in



          24   those channels at any given time, correct?



          25          MR. CARRIGAN:  Misstates testimony.  Overbroad.
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           1          THE WITNESS:  I said at certain times of the



           2   years that they were mixed.  And when you keep say



           3   "Delta channels," you are inclusive of all Delta



           4   channels so -- water will mix, yes.



           5   Q      BY MS. SPALETTA:  Are you aware of any time in



           6   history that the water in the channels of the Legal



           7   Delta has not contained a mixture of fresh water and



           8   seawater?



           9          MR. CARRIGAN:  Overbroad.  Asked and answered.



          10          THE WITNESS:  I can't speak to that.  No, I



          11   don't know.



          12   Q      BY MS. SPALETTA:  There are a variety of



          13   riparian rights in the Delta, correct?



          14   A      There are riparian claims, yes.



          15   Q      And there are pre-1914 claims in the Delta as



          16   well, correct?



          17   A      Correct.



          18   Q      And BBID, which is one of the parties in this



          19   case, has a pre-1914 right to divert in the Delta,



          20   correct?



          21   A      They have a pre-14 to divert in the Delta.



          22   Q      Is it your understanding that historically the



          23   water that BBID has diverted, under its pre-1914 claimed



          24   right, has always included a mixture of fresh water and



          25   seawater?
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           1   A      It is not my understanding of that, no.



           2   Q      What is your understanding?



           3   A      My understanding is they are diverting from a



           4   channel that is tributary to the San Joaquin River.



           5   Q      What channel is that?



           6   A      Well, now it is part of the -- used to be a



           7   different channel.  I'm trying to remember the name



           8   of it.



           9   Q      Was it the Italian Slough?



          10   A      Yes.  Thanks.



          11   Q      So historically, when the pre-1914 right was



          12   developed, and prior to the construction of the State



          13   Water Project, BBID diverted from Italian Slough; is



          14   that correct?



          15   A      To my knowledge, yes.



          16   Q      Is Italian Slough tidally influenced?



          17   A      I do not know but it is in the Legal Delta.



          18   Q      So you don't know whether Italian Slough is



          19   tidally influenced?



          20   A      Not where their point of diversion was



          21   because I'm not sure where their point of diversion



          22   was.



          23   Q      I want you to assume that it was tidally



          24   influenced.



          25   A      And I said it probably was.
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           1   Q      If BBID's point of diversion was on Italian



           2   Slough, which was tidally influenced, would BBID have



           3   historically diverted a combination or mixture of fresh



           4   water and seawater?



           5          MR. CARRIGAN:  Incomplete hypothetical.  Assumes



           6   facts not in evidence.



           7          THE WITNESS:  Depending on season, time,



           8   flows -- everything like that, in some times of the year



           9   it would be a mixture of water.



          10   Q      BY MS. SPALETTA:  And based on your prior



          11   testimony, I thought you testified that the State Water



          12   Resources Control Board would not have authority to



          13   oversee water for permitting purposes.



          14   A      Ocean water or seawater -- not brackish



          15   water.



          16   Q      What is the difference?



          17   A      What is the difference?



          18   Q      Yes.



          19   A      Ocean is ocean.  Brackish is a mixture of



          20   water.



          21   Q      A mixture of what water?



          22   A      Seawater and fresh flow.



          23          MS. SPALETTA:  Can the court reporter please



          24   read back the complete last two answers of the



          25   witness?
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           1          (Whereupon, the record was read.)



           2   Q      BY MS. SPALETTA:  Is it your understanding that



           3   the State Water Resources Control Board does not have



           4   permitting authority over brackish water?



           5          MR. CARRIGAN:  Calls for legal conclusion.



           6          THE WITNESS:  No.  I had stated that they don't



           7   have permitting authority over seawater.



           8   Q      BY MS. SPALETTA:  So is it your understanding



           9   that the State Board does have permitting authority over



          10   brackish water, which is the mixture of fresh water and



          11   seawater?



          12          MR. CARRIGAN:  Same objection.



          13          THE WITNESS:  Yes.



          14   Q      BY MS. SPALETTA:  What is that understanding



          15   based on?



          16   A      Well, we have issued permits for sources that



          17   would be deemed brackish.



          18   Q      What is an example of those permits?



          19   A      Napa Slough permits.  I don't know exact



          20   numbers.



          21   Q      So the Napa Slough area is an example of where



          22   those permits have been issued?



          23   A      Yes.



          24   Q      Did the supply methodology for 2015 include



          25   brackish water?
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           1   A      It included fresh water supply from the



           2   tributaries coming in.



           3   Q      So I'm asking a yes or no question.  I'd



           4   appreciate a yes or no answer.  Did the water supply



           5   analysis for 2015 include brackish water?



           6          MR. CARRIGAN:  Asked and answered.  Go ahead.



           7          THE WITNESS:  Yes, to the portion that dealt



           8   with fresh flow.



           9   Q      BY MS. SPALETTA:  What about the portion of the



          10   brackish water that didn't come from fresh flow?



          11   A      Where is that coming from?



          12   Q      I thought you just described that it was a



          13   mixture of seawater and fresh flow that created brackish



          14   water, and that the State Board has taken the position



          15   that it has permitting authority over that mixture of



          16   brackish water.  An example of that would be permits



          17   issued on Napa Slough?



          18   A      Right.



          19   Q      Did I misunderstand that?



          20   A      Right.  But you were asking me on our



          21   analysis, did we consider brackish water.  And I'm



          22   saying the portion that is natural flow, yes.



          23   Q      I guess I'm just having a hard time



          24   understanding how the combination of seawater and fresh



          25   water that creates brackish water is good enough for a
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           1   permit, but that same combination is not good enough to



           2   include in a supply analysis.  Is there something I'm



           3   missing about the difference?



           4   A      The amount that was available under the



           5   permits -- the post-1914 water rights are specific



           6   to source and tributary.  And they identify supplies



           7   that are from the tributaries.



           8          As far as our analysis is concerned, we were



           9   only using full natural flow and then the



          10   adjustments that we made to the full natural flow.



          11   Q      Is it your understanding that BBID claims that



          12   pre-1914 right to divert only natural flow?



          13   A      Their claim is to the tributary of the San



          14   Joaquin, I believe.



          15   Q      So they based their claim on diversion at a



          16   particular location --



          17   A      Yes.



          18   Q      -- not on the diversion of a particular type of



          19   molecule of water in the stream at that location,



          20   correct?



          21   A      I believe their statement identifies a



          22   location and a source.



          23   Q      Before we leave this topic, I want to make sure



          24   that there is nothing else that you can recall, as you



          25   sit here today, other than your work on the CalAM desal
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           1   project that has influenced your understanding of how to



           2   treat seawater.



           3   A      Just also my years of experience here.  You



           4   asked me for a specific case.  I gave you one.



           5   Q      Are there any State Water Resources Control



           6   Board decisions that you are relying on?



           7   A      I can't think of any right now.



           8   Q      We have been going for about an hour.  Do you



           9   need a break?



          10          MR. CARRIGAN:  Let's take a couple of minutes.



          11          THE WITNESS:  Couple of minutes.  Thanks.



          12          (Whereupon, a recess was then taken.)



          13          MS. SPALETTA:  Back on the record.



          14   Q      All right.  Going back to our discussion about



          15   the supply side of the water availability analysis.  You



          16   indicated that you used two things so far:  One is the



          17   full natural flow data from DWR; and the second was the



          18   adjustments which came from the 2007 DWR report.



          19          Were there any other components of supply that



          20   were included in the analysis?



          21   A      Yes.  We made an adjustment for Delta



          22   diverters.



          23   Q      Can you please explain that.



          24   A      An adjustment of 40 percent was made for



          25   Delta diverters.
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           1   Q      And was that an adjustment to add back in



           2   40 percent of the Delta diversions as return flow,



           3   essentially, adding them back into the supply side?



           4   A      Yeah.  As adding 40 percent into the supply



           5   side, yes.



           6   Q      And why was that done?



           7   A      That was done based on stakeholders' comments



           8   that we received.



           9   Q      From who?



          10   A      I don't recall.



          11   Q      Is there any written record of that?



          12   A      There may be, yes.



          13   Q      Where would I find that?



          14   A      In our files.



          15   Q      Could you be any more specific?



          16          MR. CARRIGAN:  It seemed like a very broad



          17   question, so I'll object as very broad.  "Stakeholders"



          18   seems like it is very broad.



          19          MS. SPALETTA:  I agree.



          20   Q      I'm asking if you could be any more specific



          21   about narrowing down the source of that information.



          22   A      It may be in our drought work file that you



          23   have been provided.



          24   Q      Where did the 40 percent figure come from?  Did



          25   that come from a specific stakeholder or did you or your
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           1   staff obtain the actual 40 percent value from another



           2   source?



           3          MR. CARRIGAN:  Calls for speculation.



           4          THE WITNESS:  I believe it came from South Delta



           5   and Central Delta Water Agency's counsels in



           6   stakeholders meetings.



           7   Q      BY MS. SPALETTA:  Do you know for certain where



           8   it came from?



           9   A      No.



          10   Q      Did you make the decision to include the



          11   40 percent or was that a decision made by someone else?



          12   A      I directed staff to incorporate that into the



          13   analysis.



          14   Q      Did you direct them as to the value or just the



          15   concept -- the specific 40 percent number or just the



          16   concept that they needed to include something?



          17   A      I believe the 40 percent because the staff --



          18   had those -- were attending the same meetings I was.



          19   Q      Were there any other return flows that were



          20   included in the supply analysis?



          21   A      Other than the 2007 report and the Delta, no,



          22   not to my knowledge.



          23   Q      Let's talk about the 2007 report.  What type of



          24   water was added based on the 2007 report?



          25   A      My staff did that.  I didn't review that
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           1   report for the types of additions to the flow.



           2   Q      Do you understand that it included some



           3   component of return flow?



           4   A      I believe it included percentages of return



           5   flow in the San Joaquin River.



           6   Q      Was there any other return flow added to the



           7   supply side?



           8   A      Not to my knowledge.



           9   Q      What about for the Sacramento basin?  Was there



          10   any return flow included for the Sacramento basin?



          11          MR. CARRIGAN:  Vague.



          12          THE WITNESS:  I'm not familiar enough with the



          13   report on that.



          14   Q      BY MS. SPALETTA:  You are not familiar enough



          15   with the 2007 DWR report?



          16   A      Yeah, I don't recall how much was in that



          17   report for the Sacramento side.



          18   Q      Was it your understanding that there was some



          19   component of Sacramento River return flow that was



          20   included in the supply side analysis?



          21   A      I didn't have an understanding how much it



          22   would be.  I asked staff to incorporate the



          23   information that the Department of Water Resources



          24   found for the 1977 year of drought.



          25   Q      Would it surprise you if they incorporated zero
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           1   return flow for the Sacramento Valley?



           2          MR. CARRIGAN:  Argumentative.



           3          THE WITNESS:  No, not really.  Because some of



           4   the return flow in the Sacramento River is from Central



           5   Valley Project operations and also State Water Project



           6   operations that may lay claim to some of that return



           7   flow.



           8   Q      BY MS. SPALETTA:  Let's talk about that return



           9   flow from project operations.  So we are clear, we are



          10   talking about when the State or Federal Project delivers



          11   stored water to a water user in the Sacramento Valley,



          12   and they apply it to their land, and then there is some



          13   tailwater that leaves their land and makes it way back



          14   into the river.



          15          That is what we are talking about, right?



          16   A      Yes, under contract use.



          17   Q      So the origin of the water was stored water?



          18   A      Contract supply.



          19   Q      Is it your understanding that appropriators in



          20   the Delta are not entitled to appropriate the return



          21   flows from the delivery of stored water?



          22          MR. CARRIGAN:  Calls for a legal conclusion.



          23          MS. MORRIS:  Join.



          24          THE WITNESS:  No.



          25   Q      BY MS. SPALETTA:  So what is your understanding
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           1   on that topic?



           2          MR. CARRIGAN:  Same objection.



           3          THE WITNESS:  My understanding would be that



           4   some water users in the Sacramento watershed may not



           5   have rights to use that water if the Bureau is still



           6   claiming -- the Colusa Basin Drain would be a good



           7   example of that.



           8   Q      BY MS. SPALETTA:  Why is that a good example?



           9   A      Because the water diverted in that watershed



          10   is mostly generated under contract.  Return flows



          11   from that contract go into the Colusa Basin Drain.



          12   And then I believe there's a Board's decision that



          13   identified that some of that water is still under



          14   control of the Bureau.



          15   Q      Are you sure about that?



          16          MR. CARRIGAN:  I believe his testimony was that



          17   he believed that was the case.



          18          THE WITNESS:  Right, yes.



          19   Q      BY MS. SPALETTA:  Do you know which Board



          20   decision that is?



          21   A      No.



          22   Q      Is that an issue that you confirmed or had a



          23   staff member confirm in the course of preparing the



          24   supply side of the analysis?



          25          MR. CARRIGAN:  Vague.
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           1          THE WITNESS:  Not to my knowledge.



           2   Q      BY MS. SPALETTA:  Why not?



           3          MR. CARRIGAN:  I'll object again on vague.  It



           4   is Vague and ambiguous.  Compound.



           5   Q      BY MS. SPALETTA:  It is the afternoon, so I



           6   don't always ask the best questions.  It is okay to say



           7   that you don't understand and I will try to make the



           8   question better.



           9          I'm just visualizing in my mind water flowing



          10   back into the Sacramento River after it has been applied



          11   to lands that receive this contract water.  And visually



          12   in my mind, it looks like that water becomes part of the



          13   supply that is available in the river.



          14          I'm trying to understand how you treated that



          15   supply for the purposes of the water availability



          16   analysis.



          17          MS. MORRIS:  Objection.  Calls for legal



          18   conclusion.



          19          MR. CARRIGAN:  Incomplete hypothetical.  Join



          20   counsel on that legal analysis opinion.



          21   Q      BY MS. SPALETTA:  Can you explain to me how you



          22   treated that water that was return flow from stored



          23   water that was applied in the Sacramento valley?



          24          MR. CARRIGAN:  Asked and answered.



          25          THE WITNESS:  We used full natural flow water,







                                                                         47

�









           1   and then the adjustments that we have discussed for the



           2   Delta, and then also for the 2007 report as our water



           3   supply.



           4   Q      BY MS. SPALETTA:  So to the extent that the



           5   return flows from stored water were not included in the



           6   2007 report, then they were not included in the supply



           7   side of your analysis?



           8          MR. CARRIGAN:  Misstates testimony.



           9   Q      BY MS. SPALETTA:  Is that correct?



          10          MR. CARRIGAN:  Asked and answered.



          11          THE WITNESS:  The supply, again, was the 2007



          12   report adjustments and the adjustments for the Delta



          13   onto the full natural flows from the Department of Water



          14   Resources.



          15   Q      BY MS. SPALETTA:  So since you are not answering



          16   yes or no to my yes or no question, I take it I'm going



          17   to have to pull out the 2007 report, and we'll have to



          18   go through it to see if these return flows from stored



          19   water are in it.  Is that where we are going?



          20   A      Again, I can't recall the 2007 report numbers



          21   for each watershed.



          22   Q      Okay.  By including whatever it was that was in



          23   the 2007 report, was it your intention that any return



          24   flows from stored water would become part of the supply



          25   analysis?
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           1          MR. CARRIGAN:  Overbroad.



           2          THE WITNESS:  My intent was to make additional



           3   flows if the report supported it for the 1977 -- 1976/77



           4   drought in the DWR report.  If it did not support that,



           5   then it would add zero.



           6          MR. SPALETTA:  Off the record.



           7          (Whereupon, discussion held off the record.)



           8   Q       BY MS. SPALETTA:  We are back on the record



           9   after a short break.  I'd like to talk to you about



          10   whether or not the supply analysis included any



          11   discharges from wastewater treatment.  Did the supply



          12   analysis include discharges from wastewater treatment?



          13   A       No.



          14   Q      Why not?



          15   A      It did not.



          16   Q      Was there a reason why it did not?



          17   A      It did not, no.  It did not include those



          18   flows.



          19   Q      Did you ever think about whether or not they



          20   should be included?



          21   A      No, because we were also looking at live



          22   stream along the river.



          23   Q      What does that mean?



          24   A      Before making a decision on curtailment, we



          25   also looked at the stream flow along the river, the







                                                                         49

�









           1   actual stream flows along the river, and looked at



           2   the demands that would be downstream of those



           3   points.  And any supply that was there, especially



           4   on the San Joaquin, was still insufficient in 2015



           5   to make the demand.



           6   Q      Did you also look at the live stream flows on



           7   the Sacramento?



           8   A      I believe so.



           9   Q      And what about in the Delta channels that are



          10   essentially downstream of Vernalis and downstream of



          11   where, I guess, we would say Freeport.  Did you look at



          12   any live stream flow measurements in the Delta channels,



          13   in the center of the Delta?



          14          MR. CARRIGAN:  Compound.  Vague.



          15          THE WITNESS:  We looked at Vernalis flows which



          16   are right upstream.  And then -- I'm trying to think of



          17   the name of the station downstream -- Mossdale Bridge.



          18   I think it is the Mossdale Bridge gauge that is



          19   downstream.  It starts with an "M."



          20   Q      BY MS. SPALETTA:  Any others?



          21   A      Not downstream of that point, no.



          22   Q      What about on the Sacramento side?



          23   A      Sacramento side, we looked at Freeport as the



          24   lowest point.



          25   Q      For example, the City of Stockton wastewater
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           1   treatment plant discharges into the Delta channels near



           2   the City of Stockton.  Would the stream flow



           3   measurements that you looked at have captured the effect



           4   of the discharges from the City of Stockton?



           5   A      No.



           6   Q      Same for the City of Lodi.  Would you have been



           7   able to capture those discharges?



           8   A      Not with those two gauges.



           9   Q      And what about for any other city who discharges



          10   into the Delta channels in between Vernalis and



          11   Freeport?



          12   A      No.  But the Delta -- the Bureau's Delta



          13   outflow calculations does include some of those



          14   discharges on flow that is available, and we did



          15   look at those.



          16   Q      What did you look at?



          17   A      The Delta outflow calculation that the Bureau



          18   does.



          19   Q      How did you use the Bureau's outflow



          20   calculation?



          21   A      Mostly to compare our demand to the net Delta



          22   consumptive use.



          23   Q      When you say "our demand," do you mean the



          24   demand that was computed by your staff?



          25   A      For the Delta, yes.
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           1   Q      And how did they compare?



           2   A       I believe in 2014, we even compared our demand



           3   for the Delta riparians to the 1977 demand that was come



           4   up with for the Delta.  And our demand was well within



           5   reason.  In some months, we were much lower than the net



           6   Delta consumptive use number.  Of course, that number



           7   includes natural depletions.



           8   Q      So in your answer, you mentioned two different



           9   things.  You mentioned the 1977 data and you mentioned



          10   the net Delta consumptive use computation that is part



          11   of the Bureau's outflow calculations.  I have a hard



          12   enough time keeping any one of them straight.



          13          So let's try to separate the two and talk about



          14   just how you used the Bureau's outflow calculations



          15   first.  Can you describe that to me again?



          16   A      The Bureau's outflow calculations has sources



          17   entering the Delta, which includes the treatment



          18   plant discharged from the Sacramento side, I



          19   believe.  The Delta outflow also has total Delta



          20   consumptive use.



          21          So I was looking at that and comparing it to



          22   our calculations of Delta demands, just to make sure



          23   that we are within a reasonable close proximity to



          24   those numbers.



          25   Q      Okay.  So it sounds like you used the Bureau's
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           1   outflow calculations for two purposes.  One of them was



           2   to look at the supply side, which is the sources of



           3   water entering the Delta.  And the second purpose was to



           4   look on the demand side at a comparison of what you had



           5   computed for demand with what the net Delta consumptive



           6   use number was.  Is that accurate?



           7   A      We looked at it mostly for comparison of



           8   demand.  The fact that it had the treatment plant



           9   contribution there, we were looking to see that



          10   magnitude.  Is it something to be concerned with?



          11   And it was a significantly small number.



          12   Q      I want to go back to the supply side.  So I take



          13   it that the Bureau's outflow calculation includes in it



          14   a measurement of the amount of water entering the Delta.



          15   Is that accurate?



          16   A      It includes Sacramento and San Joaquin, yes.



          17   Q      And then you've testified it would also take



          18   into account treatment plant discharges?



          19   A      It has a treatment plant listed there, yes.



          20   Q      And how did those supply numbers in the Bureau's



          21   outflow calculation compare to the supply numbers that



          22   you were coming up with?



          23   A      Again, it wasn't to compare supply.  The only



          24   purpose of that was to compare demand.  But I was



          25   showing that we were looking at that contribution
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           1   that was noted in there, as far as how large the



           2   treatment plant contribution was.  And it was



           3   relatively small.



           4   Q      What do you mean by "relatively small"?  Can you



           5   give me --



           6   A      The significance of the size would not make



           7   up the difference in demand, as far as an additional



           8   supply.



           9   Q      Was it more than 200 CSF?



          10   A      It was, depending on the month.  But it is



          11   pretty average -- 180 -- less than 200, I would say.



          12   Q      But more than 100?



          13   A      Yes.



          14          MR. CARRIGAN:  Calls for speculation.



          15          THE WITNESS:  I'd have to look at it again.



          16   Q      BY MS. SPALETTA:  As you sit here today, based



          17   on your memory, your understanding is that treatment



          18   plant supply component is somewhere between 100 and 200



          19   CSF?



          20   A      For the ones that are on the Delta outflow



          21   calculation, yes, as far as I recall.  But the point



          22   is -- I'm just saying that we were looking at that



          23   as part of the supply, you know, but not in the



          24   overall analysis.  It is like looking at the live



          25   stream comparison to our analysis to do a check.
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           1   Q      Do you know what the size is of BBID's water



           2   right that was curtailed?



           3   A      I'd have to look at the documents.



           4   Q      Do you know if it is something less than 100



           5   CSF?



           6   A      I'd have to look at the documents.



           7   Q      If the Bureau's outflow calculation included a



           8   number representing inflow into the Delta, why didn't



           9   you use that for the supply side of your water



          10   availability analysis?



          11          MR. CARRIGAN:  Incomplete hypothetical.  Assumes



          12   facts not in evidence.



          13          THE WITNESS:  The reason that we didn't use the



          14   stream flow is because it includes releases from



          15   storage.



          16   Q      BY MS. SPALETTA:  Could you have just backed



          17   those out?



          18          MR. CARRIGAN:  Same objections.



          19          THE WITNESS:  Backing the whole quantity out



          20   would have lessened the available supply to the Delta.



          21   Q      BY MS. SPALETTA:  Did you try that and come to



          22   that conclusion?



          23   A      In some months, the supply versus the



          24   Delta -- what do I call it -- the combined project



          25   stored releases, we did compare those.
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           1   Q      Did that result in some kind of written report?



           2   A      No.



           3   Q      Is that just something that you did or someone



           4   else did?



           5   A      I was doing it.  I believe I found some



           6   information the other day that -- I found the other



           7   day that our counsel has provided you with.



           8   Q      Yes.  We do have some documents with your



           9   handwritten notes, so we'll go over those soon.



          10          So the projects this summer were releasing



          11   stored water that flowed into the Delta in part to meet



          12   water quality objectives, correct?



          13   A      Correct.



          14   Q      Were those flows considered in your water



          15   availability analysis?



          16   A      No.



          17   Q      Why not?



          18   A      It is stored water.



          19   Q      At some point, is that stored water abandoned?



          20          MS. MORRIS:  Objection.  Calls for a legal



          21   opinion.



          22          MR. CARRIGAN:  Join.



          23   Q      BY MS. SPALETTA:  I'm asking only for your



          24   understanding.



          25   A      Some of the uses for the stored water
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           1   includes salinity control, so we did not consider



           2   storage releases available under our analysis.



           3   Q      Is it your understanding that at some point



           4   those storage releases for salinity control are



           5   abandoned after they meet their regulatory purpose?



           6          MS. MORRIS:  Objection.  Calls for a legal



           7   conclusion.



           8          MR. CARRIGAN:  Calls for a legal conclusion.



           9          THE WITNESS:  I don't know if the flow is



          10   abandoned.



          11   Q      BY MS. SPALETTA:  The projects also released



          12   stored water for fishery flow objectives.  Is that your



          13   understanding?



          14   A      Yes.



          15   Q      And was any of that water included in the water



          16   availability analysis?



          17   A      No.



          18   Q      Why not?



          19   A      If it was stored water, it is not part of --



          20   if it is stored releases, it is not part of the full



          21   natural flow that we utilized.



          22   Q      For pre-1914 appropriative diverters, is it your



          23   understanding that they can divert more than just



          24   natural flow?



          25          MR. CARRIGAN:  Calls for a legal conclusion.
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           1          THE WITNESS:  Yes.



           2   Q      BY MS. SPALETTA:  And one of the types of water



           3   that they can divert is abandoned water released from



           4   storage?



           5          MR. CARRIGAN:  Same objection.



           6   Q      BY MS. SPALETTA:  Correct?



           7   A      Yes.  Abandoned releases from storage would



           8   become available for appropriation.



           9   Q      Was there any effort to determine how much water



          10   released from storage was abandoned and available during



          11   2015?



          12          MR. CARRIGAN:  Assumes facts not in evidence.



          13   Incomplete hypothetical.



          14          THE WITNESS:  Would you repeat the question?



          15          (Whereupon, the record was read.)



          16          THE WITNESS:  No.



          17   Q      BY MS. SPALETTA:  Why not?



          18          MR. CARRIGAN:  Same objection.



          19          THE WITNESS:  To determine abandonment, it would



          20   be very difficult.



          21   Q      BY MS. SPALETTA:  How much water are we talking



          22   about?



          23          MR. CARRIGAN:  Vague.



          24   Q      BY MS. SPALETTA:  Do you have an understanding,



          25   you know, during the summer of 2015 how much stored
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           1   water was being released into the Delta for water



           2   quality or fishery objectives?



           3          MR. CARRIGAN:  Compound.  Vague.



           4          MS. MORRIS:  Calls for speculation.



           5          THE WITNESS:  I wouldn't know.  It varies month



           6   to month, but it was quite large.  It was a large



           7   percentage of the Sacramento River component flows.



           8   Q      BY MS. SPALETTA:  So was anyone able to divert



           9   that water in 2015?



          10          MR. CARRIGAN:  Vague.  Calls for speculation.



          11          THE WITNESS:  The Delta, North Delta Water



          12   Agency has a contract with the State Water Project.



          13   They are allowed to divert under contract water.  And



          14   then all the contractors -- and then the Bureau could



          15   export its storage releases under the provisions of the



          16   temporary urgency change orders that the Board had



          17   issued.



          18   Q      BY MS. SPALETTA:  Would that account for all of



          19   the releases from storage during 2015 or was there



          20   additional water released from storage that would not



          21   have been used in those two areas?



          22          MR. CARRIGAN:  Speculation.  Vague.  Calls for



          23   speculation.



          24          THE WITNESS:  My opinion, it would also be used



          25   for Delta outflow criteria to meet water quality
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           1   standards.



           2   Q      BY MS. SPALETTA:  Can you think of any



           3   circumstance in which the water released by the projects



           4   to meet water quality or fishery flow objectives would



           5   be abandoned and available for diversion by



           6   appropriators in the Delta?



           7          MR. CARRIGAN:  Calls for speculation.  Calls for



           8   legal conclusion.  Overbroad.



           9          MS. MORRIS:  Join.



          10          THE WITNESS:  I guess -- available to whom?



          11          MS. SPALETTA:  A pre-1914 appropriator, such as



          12   BBID.



          13          MR. CARRIGAN:  Let's add in incomplete



          14   hypothetical and reassert the previous objections.



          15          THE WITNESS:  Sorry.  Could you repeat the



          16   question?



          17          (Whereupon, the record was read.)



          18          THE WITNESS:  If the Delta was in excess



          19   conditions, then I believe that would become a point in



          20   which water may be in excess of the need to the Bureau.



          21   Q      BY MS. SPALETTA:  Why does that matter?



          22   A      Because their conditions are being satisfied.



          23   Q      Whose conditions?



          24   A      The conditions for salinity and fishery



          25   protections for the Bureau's operation.
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           1   Q      Okay.  I want to talk about timing.  Did the



           2   supply analysis that you and your staff performed this



           3   year take into account travel time, for instance, for



           4   full natural flow down the river?



           5          MR. CARRIGAN:  2015?



           6   Q      BY MS. SPALETTA:  2015.



           7   A      No.



           8   Q      Why not?



           9   A      We did not do that.



          10   Q      What was the reason for not doing that?



          11   A      Didn't consider it.



          12   Q      Do you know what the travel time is for water on



          13   the Sacramento River between Redding and Clifton Court?



          14   A      Yes.



          15   Q      What is it?



          16   A      I believe it is five days.



          17   Q      Does it depend on flow or is it always five



          18   days?



          19   A      I would think it depends on flows, but the



          20   basis for my understanding is in the Term 91



          21   calculation.



          22   Q      And then once that water reaches the channels of



          23   the Delta that are influenced by tide that we have



          24   talked about previously, how long does it stay there?



          25          MR. CARRIGAN:  Calls for speculation.
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           1          THE WITNESS:  I don't know.



           2   Q      BY MS. SPALETTA:  Have you ever heard the term



           3   "residence time" for water in the Delta?



           4   A      No.



           5   Q      You don't know what that means?



           6   A      No.



           7   Q      Are you familiar with the term "regulatory



           8   storage"?



           9   A      Yes.



          10   Q      What does that mean?



          11   A      "Regulatory storage" is recognized in the



          12   code of regulations for licensing purposes.  And it



          13   allows, for licensing purposes, a means by which the



          14   Board can separate water that is collected to



          15   storage and/or directly diverted.



          16   Q      So for purposes of what was happening in 2015



          17   after post-1914 water rights were curtailed, did you



          18   understand that there were some reservoir operators with



          19   post-1914 water rights who were actually holding full



          20   natural flow in regulatory storage for up to 30 days



          21   before releasing it down the river?



          22          MR. CARRIGAN:  Vague.  Compound.



          23          THE WITNESS:  Could you repeat the question?



          24          MS. SPALETTA:  I'll ask the court reporter to



          25   read it back.
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           1          (Whereupon, the record was read.)



           2          THE WITNESS:  I don't recall that.



           3   Q      BY MS. SPALETTA:  Is it possible that that



           4   occurred?



           5          MR. CARRIGAN:  Calls for speculation.



           6          THE WITNESS:  It could have occurred but, again,



           7   the 30-day rule applies to licensing as far as the



           8   regulation is concerned that allows a distinction of



           9   regulatory storage versus storage.  You know, direct



          10   diversion versus storage.



          11   Q      BY MS. SPALETTA:  Setting aside the licensing



          12   regulations and just thinking about reality and what



          13   actually happened in 2015, were you aware that on some



          14   of the tributaries there were entities who operated



          15   storage facilities who were holding water behind those



          16   storage facilities for up to 30 days, even after their



          17   water right had been curtailed?



          18          MR. CARRIGAN:  Assumes facts not in evidence.



          19   Calls for speculation.



          20          THE WITNESS:  I don't recall that specific



          21   example that you are talking about.



          22   Q      BY MS. SPALETTA:  Okay.



          23   A      I know people had stored water in their



          24   reservoirs and were utilizing that as allowed under



          25   the notices.
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           1   Q      So you weren't aware of PG&E, for example,



           2   holding natural flow in its reservoirs for up to 30 days



           3   before releasing it?



           4          MR. CARRIGAN:  Asked and answered.



           5   Argumentative.



           6          THE WITNESS:  I don't recall that, but there may



           7   have been some information or record that I received



           8   something about that.  I don't know what year that was.



           9   Q      BY MS. SPALETTA:  Did the supply analysis for



          10   2015 take into account any holding of natural flows in



          11   storage for up to 30 days upstream on the tributaries?



          12   A      The supply analysis did not.



          13   Q      You testified that you were aware that some



          14   people were withholding water in storage pursuant to



          15   notices.  Did I hear that correctly?



          16   A      I'm aware that reservoir operators could hold



          17   water that they had previously collected to storage



          18   and continue to withdraw that for beneficial use



          19   after notice was issued.



          20   Q      So you are just talking about water that had



          21   been collected to storage prior to curtailment?



          22   A      Correct.



          23   Q      So when you say "notice," you are talking about



          24   the curtailment notice?



          25   A      Yes.
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           1   Q      At some point in 2015, did you make the decision



           2   to separate the upper San Joaquin from the rest of the



           3   San Joaquin basin for purposes of the supply and demand



           4   analysis?



           5   A      Yes.



           6   Q      And what was the basis for that decision?



           7   A      The basis of that decision was to address



           8   stakeholders' concerns on the San Joaquin side about



           9   their claimed rights to use -- to get some



          10   Sacramento water.



          11   Q      I don't understand that answer.  Sorry.



          12   A      The Delta stakeholders expressed concerns --



          13   on the San Joaquin side -- that we, in 2014, were



          14   only looking at supply from the San Joaquin side for



          15   their uses.



          16          So in 2015, we did a proration of flows for



          17   the Delta.  And in that, we also wanted to identify



          18   a point in which Sacramento water, to our best



          19   understanding, would not get farther up.  And that



          20   is the point in which that cutoff was made for the



          21   upstream curtailment of just the San Joaquin side.



          22   Q      So after that, wasn't there another decision to



          23   further separate the supply and demand analysis on the



          24   San Joaquin, so that the portion of the San Joaquin



          25   upstream of the confluence with the Merced was separated
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           1   off into its own analysis?



           2   A      We had done tributary analysis in 2014 as



           3   well.



           4   Q      Did you do that in 2015, too?



           5   A      Yes.



           6   Q      Wasn't one of the reasons for that the fact that



           7   the demand associated with the portion of the San



           8   Joaquin River watershed, upstream of the confluence with



           9   the Merced, was so much larger than the available



          10   supply, that there was no way that the supply was



          11   actually going to get past the confluence?



          12   A      That is what we did the analysis to check.



          13   Q      Did you do that same analysis for every other



          14   tributary of the San Joaquin?



          15   A      We did not do all tributaries of the San



          16   Joaquin.  We did some major tributaries.



          17   Q      Did you do the Stanislaus?



          18   A      I believe so.



          19   Q      And the Tuolumne?



          20   A      Yes.



          21   Q      Okay.



          22   A      And the Merced.



          23   Q      And the Merced.  And then on the Sacramento



          24   side, which tributaries did you do?



          25   A      I believe we did the Yuba, American, Feather.
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           1   Q      So on the San Joaquin side, the post-14



           2   curtailment for 2015 was issued on April 23rd; is that



           3   correct?



           4   A      The April 23rd notice was issued for post-14s



           5   on the San Joaquin upstream of Mossdale Bridge, but



           6   it did not include the Delta.



           7   Q      And when you made that curtailment decision,



           8   were you relying on the San Joaquin basin analysis as a



           9   whole or were you relying on the individual tributary



          10   analysis?



          11          MR. CARRIGAN:  Assumes facts not in evidence.



          12   Misstates testimony.



          13          THE WITNESS:  The decision for that was based on



          14   the San Joaquin as a whole upstream of that Mossdale



          15   Bridge point.



          16   Q      BY MS. SPALETTA:  Let's see if I can locate --



          17   A      I believe it is -- April 23rd is the notice.



          18          MR. O'LAUGHLIN:  Exhibit 43, Jennifer, isn't it?



          19   I think it is Exhibit 43.



          20          MR. CARRIGAN:  She is going to direct you



          21   potentially to some of the exhibits in the binder.



          22   We'll wait for her to do that.



          23   Q      BY MS. SPALETTA:  Let's look at Exhibit 43.  Do



          24   you see Exhibit 43?



          25   A      Yes.
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           1   Q      And it is on the bottom right-hand corner dated



           2   April 21st, 2015?



           3   A      Yes.



           4   Q      And this was the graph that your staff prepared



           5   under your direction, correct?



           6   A      Yes.



           7   Q      And was this the graph that you presented to Tom



           8   Howard?



           9          MR. CARRIGAN:  Assumes facts not in evidence.



          10          THE WITNESS:  I don't recall if I presented the



          11   graph to Mr. Howard.



          12   Q      BY MS. SPALETTA:  Did Mr. Howard ultimately



          13   issue the curtailment letter on April 23rd?



          14   A      Yes.  Mr. Howard is the one who issues the



          15   curtailment notices.



          16   Q      What information did you provide Mr. Howard



          17   prior to his issuance of the notice?



          18          MR. CARRIGAN:  Assumes facts not in evidence.



          19   Q      BY MS. SPALETTA:  If any.



          20   A      I would usually provide him a copy of graphs



          21   like this.  I just can't speak if I gave him this



          22   one on this occasion.



          23   Q      But it was your standard practice to provide a



          24   similar graph to Mr. Howard prior to his making the



          25   curtailment notice decision?
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           1   A      With my recommendation, yes.



           2   Q      So did you recommend to him to issue the



           3   post-1914 curtailments on April 23rd?



           4   A      Yes.



           5   Q      And was that recommendation based on the



           6   information depicted on the graph that we have marked as



           7   Exhibit 43?



           8          MR. CARRIGAN:  Asked and answered.  The witness



           9   testified he can't recall if this was the graph.



          10   Q      BY MS. SPALETTA:  My question is a little



          11   different.  My question is whether his recommendation



          12   was based on the information depicted on what we have



          13   marked as Exhibit 43.



          14   A      Again, with my staff's recommendation, yes.



          15   Q      And so on this particular graph, which is



          16   Exhibit 43, we see demand broken up into three different



          17   colors:  riparian demand in yellow; pre-1914 demand in



          18   the light orange; and post-1914 demand in the dark



          19   orange.  Is that what you see?



          20   A      Yes.



          21   Q      The tributary analysis that you just described



          22   to me for the Stanislaus, Tuolumne and Merced, were they



          23   done before or after the April 23rd curtailment?



          24   A      I don't recall.



          25   Q      Did you make any effort to ensure that any
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           1   demands on the Stanislaus tributary, for example, which



           2   exceeded the available supply on the Stanislaus were



           3   removed as part of the supply and demand analysis?



           4          MR. CARRIGAN:  Overbroad.  Incomplete



           5   hypothetical.



           6          THE WITNESS:  That would be my staff's work on



           7   that.



           8   Q      BY MS. SPALETTA:  Do you recall any discussions



           9   regarding whether that should be done?



          10          MR. CARRIGAN:  Vague.



          11          THE WITNESS:  I don't recall.



          12   Q      BY MS. SPALETTA:  Do you recall any discussions



          13   about the possibility of creating a Delta-only supply



          14   and demand analysis to account for that possibility?



          15          MR. CARRIGAN:  Vague.



          16          THE WITNESS:  I believe we did do a Delta demand



          17   analysis compared to available flow -- actual flow and



          18   available flow.



          19   Q      BY MS. SPALETTA:  In 2015?



          20   A      Yes.



          21   Q      And was that something that was saved on your



          22   system?



          23   A      I don't know.  It would be done by Jeff



          24   Yeazell.



          25   Q      Do you recall about when it was done?







                                                                         70

�









           1   A      I can't recall the date.



           2   Q      Do you recall reviewing it?



           3          MR. CARRIGAN:  Assumes facts not in evidence.



           4   Misstates testimony.



           5          THE WITNESS:  No.



           6   Q      BY MS. SPALETTA:  I think your testimony -- and



           7   I must have heard it wrong -- was that you discussed it.



           8   But as you sit here, do you know whether or not Jeff



           9   Yeazell actually performed that analysis for the Delta?



          10   A       He prepared an analysis, I think, to check



          11   something.  And I think it was after the curtailment,



          12   but I think it would be in the information we provided.



          13   Q      I want to switch over and talk supply side for a



          14   few minutes -- I'm sorry -- demand side.



          15   A      Are we done with the exhibit?



          16   Q      For now.  We are going to talk demand side.



          17   What was the methodology for demand in the water



          18   availability analysis for 2015?



          19   A      We utilized the Department of Water Resources



          20   unimpaired flow calculations that they provide via



          21   CIWQS.



          22   Q      I'm talking about demand.



          23   A      Oh, I'm sorry.  I apologize.



          24   Q      That is okay.  It is getting late.



          25   A      Could you repeat the question?







                                                                         71

�









           1          MS. SPALETTA:  Would you read back my question?



           2          (Whereupon, the record was read.)



           3          THE WITNESS:  We utilized the reported demands



           4   submitted by water right holders under their Statements



           5   of Water Diversion and Use and also under their



           6   permittee and licensee reports.



           7   Q      BY MS. SPALETTA:  Were there any adjustments



           8   made to what was reported?



           9   A      Yes.  There were several checks and balances



          10   and adjustments for non-consumptive use -- power was



          11   not included.  The staff was instructed not to



          12   include any direct diversions for power, to allow



          13   those to remain there but their demand would be



          14   zero.



          15   Q      Did you provide that instruction?



          16   A      Yes.



          17   Q      Did you also decide that the demand information



          18   would come from the statements and reports of permitees



          19   and licensees?



          20   A      Yes.



          21   Q      Was that the same method that was used in 76/77?



          22   A      No.



          23   Q      How did the method differ?



          24   A      They didn't have that information in 76 and



          25   77.
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           1   Q      What did they use in 76/77?



           2   A      They used, to the best of my knowledge, a



           3   curve of demand based on July or June being the



           4   highest month.  And then they proportioned that to



           5   make a bell curve, and utilized a duty figure in



           6   acreage for irrigation.



           7   Q      Why didn't you use the same method they used in



           8   76 and 77?



           9   A      We had reports of actual water use for



          10   stakeholders -- some under penalty of perjury.



          11   Q      The reports that are submitted by statement



          12   holders, they also identify the place of use by a



          13   specific parcel number, if I recall correctly; is that



          14   correct?



          15   A      Reports that they filed?



          16   Q      The original statements.



          17   A      There is a field that they could put in a



          18   parcel number, yes, but that is usually for the



          19   point of diversion.



          20   Q      Didn't they also have to identify the location



          21   of the place of use and include a map?



          22   A      That is correct, for new statements.  I can't



          23   speak to the older statements.  I think they could



          24   do a sketch.



          25   Q      Was there any effort made by you or your staff
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           1   to verify that information provided by statement holders



           2   was not duplicative for the same properties?



           3          MR. CARRIGAN:  Overbroad.  Vague.



           4          THE WITNESS:  We did -- I did ask staff to look



           5   at co-owned reports of individuals who owned several



           6   water rights to see if there was a repetitive report of



           7   the same numbers, and then to identify that under the



           8   junior-most right, and make the other ones zero demand.



           9   And there was also an adjustment for a reasonableness on



          10   acreage with a duty number for irrigation.



          11   Q      BY MS. SPALETTA:  Was that eight acre-feet per



          12   acre?



          13   A      I don't recall the exact number.  I asked



          14   staff to put in a check for an amount of water.



          15   Eight acre-feet might have been used because of



          16   rice, so it could have been that.



          17   Q      So who made the selection on what number would



          18   be used?



          19   A      I don't know.



          20   Q      You don't remember if it was you or someone



          21   else?



          22   A      No.



          23   Q      Is that something that you checked in the work



          24   that was done by your staff?



          25   A      No.  I did not -- I did not go over that
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           1   worksheet myself.



           2   Q      When you say "that worksheet," do you mean the



           3   spreadsheet?



           4   A      Yeah.  The spreadsheet with all the demand



           5   data and adjustments.



           6   Q      Have you ever looked at one of those



           7   spreadsheets?



           8   A       I've looked at it.



           9   Q      Have you ever made any changes to one of them?



          10   A      No.



          11   Q      Do you know how to navigate through it?



          12   A      Absolutely not.  That is why I have staff.



          13   Q      I'm going to represent to you that one of your



          14   staff previously testified that the number that they did



          15   use for cap on diversions was eight acre-feet per acre.



          16   A      Okay.



          17   Q      And they used it for statement reporters for the



          18   entire San Joaquin and Sacramento and Delta.



          19   A      (Witness nods.)



          20   Q      Does that make sense to you, to use the eight



          21   acre-feet per acre for the Delta?



          22   A      I would see how many statement holders it



          23   eliminated or reduced before I would see if that



          24   made sense.



          25   Q      Have you ever discussed with your staff what
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           1   that number was?



           2   A      Not that I can recollect.



           3   Q      But you previously testified that you think the



           4   eight acre-feet per acre came from rice?



           5   A      Just if eight acre-feet was the number, then



           6   that would be a reasonable high number for rice



           7   application.



           8   Q      What about for the crops that are grown in the



           9   Delta?  Does that seem reasonable to you?



          10          MR. CARRIGAN:  Calls for speculation.



          11          THE WITNESS:  It may be reasonable if you



          12   include the fact that the Delta diversions are diverting



          13   much more water for other -- salinity, you know.



          14   Q      BY MS. SPALETTA:  Let's look back at the chart



          15   that we were looking at before, Exhibit 43.



          16   A      Exhibit 43?



          17   Q      Yes.



          18   A      Okay.



          19   Q      We previously discussed the fact that the



          20   post-1914 curtailment occurred on April 23rd.  If I'm



          21   reading this chart correctly, the blue line for daily



          22   full natural flow was below the pre-1914 demand on



          23   March 1st.



          24          MR. CARRIGAN:  The document speaks for itself.



          25   Q      BY MS. SPALETTA:  Is that right?
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           1   A      That is what it shows.



           2   Q      So why weren't the post-1914 rights curtailed as



           3   of March 1st?



           4          MR. CARRIGAN:  Calls for speculation and



           5   incomplete hypothetical.



           6          THE WITNESS:  We did not curtail them at that



           7   time.



           8   Q      BY MS. SPALETTA:  I think you previously



           9   testified that the curtailments that occurred on



          10   April 23rd were based on your recommendation to Mr.



          11   Howard.



          12   A      Uh-huh.



          13   Q      What was your reason for not making that



          14   recommendation earlier?



          15          MR. CARRIGAN:  Assumes facts not in evidence.



          16   Q      BY MS. SPALETTA:  Well, I'll ask the question.



          17   Did you make the recommendation to curtail earlier?



          18   A      Curtail which level of rights?



          19   Q      Post-1914.



          20   A      I made the recommendation to curtail on the



          21   April 23rd day.



          22   Q      Did you make a recommendation to curtail any



          23   earlier?



          24          MR. CARRIGAN:  Vague.



          25          THE WITNESS:  I cannot recall.  But there may
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           1   have been several other times, especially in 2014, in



           2   which we were going to initiate curtailment but then it



           3   rained, so that held off the curtailment.



           4          So I would think if you had the record, you



           5   would see some on/off, on/off because of storms that



           6   came in after our analysis was done.  So we wanted to



           7   make sure we did not do it early.



           8   Q      BY MS. SPALETTA:  So during this time period



           9   between March 1st and April 23rd, is it your



          10   understanding that those with post-1914 water rights



          11   were continuing to divert?



          12   A      Yes.



          13   Q      And so on the San Joaquin River system, for



          14   example, the Bureau of Reclamation has diversion



          15   facilities on San Joaquin River that was continuing to



          16   divert to storage during that time period, correct?



          17          MR. CARRIGAN:  Calls for speculation.



          18          THE WITNESS:  Are you referring to Friant?



          19   Q      BY MS. SPALETTA:  Correct.



          20   A      Yes.  They were -- they had rights to



          21   continue to divert.



          22   Q      And the water that they were diverting to



          23   storage was not making its way to the Delta during that



          24   time period, March 1st through April 23rd?



          25          MR. CARRIGAN:  Assumes facts not in evidence.
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           1   Incomplete hypothetical.



           2          THE WITNESS:  If they were diverting, they were



           3   taking water at that time without having a curtailment



           4   issue to stop them.



           5   Q      BY MS. SPALETTA:  Based on your analysis of



           6   supply, was there actually water available for the



           7   Bureau to divert under its post-1914 water right between



           8   March 1st and April 23rd?



           9          MR. CARRIGAN:  The document speaks for itself.



          10          THE WITNESS:  I recall, yes.  Full natural flow



          11   was greater than actual stream flow at Friant Dam.



          12   Q      BY MS. SPALETTA:  Explain that to me.



          13   A      Full natural flow is a stream flow adjusted



          14   by diversion.  So at the San Joaquin gauge, which I



          15   believe is at Friant -- my staff did these



          16   calculations again -- but I believe you'll see on



          17   the handout that I think you were provided with just



          18   recently that the full natural flow was much greater



          19   because of the upstream parties diverting water than



          20   the natural flow.



          21          So we had -- we were seeing, under full



          22   natural flow, more water than was actually coming



          23   below the river.



          24   Q      You'll have to break that one down for me.



          25   Would it help to look at your notes?
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           1          MR. CARRIGAN:  Wait.  There is no question.



           2   Q      BY MS. SPALETTA:  Would it help to look at the



           3   handwritten numbers that you produced?  Do you think



           4   that would be helpful?



           5          MR. CARRIGAN:  It is up to you.



           6          MS. SPALETTA:  Let's go ahead and do that.



           7          MR. KELLY:  Good time for a break?



           8          MS. SPALETTA:  Yeah, we can take a five-minute



           9   break.



          10                          (Whereupon, Exhibits No. 68-69



          11                           marked for identification.)



          12          (Whereupon, a recess was then taken.)



          13          MS. SPALETTA:  We are ready to go back on the



          14   record.  We took a short break.



          15          During the break, we marked two documents as



          16   Exhibits 68 and 69.  These are documents that were



          17   emailed to us, I believe, yesterday by Mr. Tauriainen.



          18          Is that correct?



          19          ANDREW TAURIAINEN:  Yes.  You say it very well.



          20   Thank you.



          21   Q      BY MS. SPALETTA:  I have been practicing.



          22          Exhibit 68 is a three-page document with



          23   handwritten notations.  It has a date in the footer of



          24   the first page of May 1st of 2015.



          25          Exhibit 69 is a one-page document, a map, with







                                                                         80

�









           1   handwritten notations with a date in the bottom of the



           2   footer of June 23rd, 2015.



           3   Q       Mr. O'Hagan, do you recognize Exhibit 68?



           4   A      Yes.



           5   Q      What is it?



           6   A      It is a printout of the DWR gauging locations



           7   for stream flows.



           8   Q      And it has various notations on it.  Whose



           9   handwriting is that, do you know?



          10   A      Well, the gauge numbers are by the Department



          11   of Water Resources but the pencilled-in numbers are



          12   by me.



          13   Q      And when did you prepare this document?



          14   A      I'm looking at the last date of entry because



          15   I was entering dates and flows in there.  And I'm



          16   trying to find it.  Just a minute.



          17          I would assume -- I don't know the date that



          18   I prepared it.



          19   Q      Is it something that you prepared at one time or



          20   is it a document that you added to over a period of



          21   time?



          22   A      I believe I was looking at flows at different



          23   times because I don't know why I would have two.



          24   Q      When you say "why I would have two," are you



          25   referring to --
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           1   A      Two exhibits of the same thing.



           2   Q      Are you referring to both Exhibits 68 and 69?



           3   A      Yes.  Sorry.



           4   Q      Why did you prepare this document?  I am talking



           5   about Exhibit 68.



           6   A      These were my checks of existing actual flows



           7   at certain locations in the San Joaquin.



           8   Q      Why did you want to check actual flows at



           9   certain locations in the San Joaquin?



          10   A      To see how our analysis compared to actual



          11   stream flows to address any abnormal increases in



          12   flows due to possible return flows or accretions.



          13   Q      And what did you learn based on that comparison?



          14   A      Based on these comparisons, I believe that I



          15   had some calculations that we were talking about at



          16   Friant on Exhibit 68, that we were talking about



          17   actual inflow into Friant versus full natural flow



          18   into Friant.



          19          And at the lower right-hand corner of Exhibit



          20   68, it shows what I showed as actual inflow into



          21   Friant at 75 CFS, full natural flow at 1,760 CSF.



          22   Q      And what did that tell you?



          23   A      That our full natural flow at the time was



          24   greater than the stream flow.



          25   Q      What was causing that?
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           1   A      Diversions upstream.



           2   Q      By who?



           3   A      I don't know.  Whoever is diverting water



           4   upstream.



           5   Q      And what is the date of the measurements that



           6   you've denoted at the bottom right-hand corner of



           7   Exhibit 68?



           8   A      The exhibit has several different numbers.



           9   And the dates, they are in succession.  I believe



          10   the first numbers would be 430, but I don't know the



          11   date of this Friant.  I'd have to compare it to the



          12   Friant flows that are on the map.



          13          But if you look at the exhibit on page 2 at



          14   Vernalis, you'll see the dates that I was looking



          15   at: 4/30, 5/28, 6/2 and 6/10.  So I think the dates



          16   for the first page would be consistent with that as



          17   they are listed in succession.



          18   Q      So all of those dates were after the post-1914



          19   curtailment, correct?



          20   A      For the upper San Joaquin.  Are you referring



          21   to that curtailment?



          22   Q      Right.



          23   A      Correct.



          24   Q      The third page of Exhibit 68, what does it



          25   depict?
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           1   A      That is my little schematic trying to look at



           2   potential accretions and/or return flows from



           3   sources and to identify portions of flows.  I do



           4   this often to pictorialize what I'm trying to -- the



           5   concept.  I'm trying to see where flow is accreting



           6   and everything.



           7          But on this map, you can see that the flow at



           8   Vernalis is only at 282 CFS.  So I was trying to see



           9   where is that water coming from.  And the obvious



          10   site, it is mostly from the Stanislaus at that time.



          11   Q      What did you do with the information that you



          12   gathered on Exhibit 68?



          13   A      Again, this was my check for making sure that



          14   our analysis was consistent based on the best



          15   available information that we had.



          16   Q      And did you use this information to make a



          17   recommendation regarding curtailment?



          18   A      I used this information in making a total



          19   information on curtailments but not for the



          20   post-1914 curtailments.



          21   Q      Which curtailment recommendation did you use



          22   this information for?



          23   A      Based on the dates, I would think I was



          24   looking at the potential curtailments for the



          25   pre-1914 water rights.
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           1   Q      On the San Joaquin system?



           2   A      Well, this would be for perhaps both.



           3   Q      I'm sorry?



           4   A      But this is the San Joaquin side, correct.



           5   Q      Did you do a similar analysis on the Sacramento



           6   side?



           7   A      I did, but I don't know if I kept that one.



           8   This one was hanging on a wall that I had, you know.



           9   This was the only one that I had, so I gave it to



          10   Andrew.



          11   Q      And what is Exhibit 69?



          12   A      It is the same thing.  It is just a different



          13   date of data.  I believe the date on this one is



          14   6/12 at certain gauging locations for the San



          15   Joaquin watershed downstream of, I guess, Newman



          16   gauge.



          17   Q      Where did you get the data?



          18   A      The Department of Water Resources realtime



          19   stream gauge data.  So this would be time-sensitive



          20   on the date.  It is not a mean average flow.



          21   Q      Now looking at Exhibit 69, what do each of the



          22   three dots represent?



          23   A      The blue dots are, I believe, the stream



          24   gauge locations.



          25   Q      And I notice that there aren't any handwritten
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           1   notations next to the blue dots in the Delta.  Do you



           2   see that?



           3   A      Yes.



           4   Q      Why not?



           5   A      Because we were looking at -- I mean, at



           6   least I was looking at the supply coming into the



           7   Delta, which would be the 183 CSF on 6/12.  That is



           8   the stream flow record for that data, that record,



           9   at that time that I wrote it down.



          10   Q      Did you use this information to adjust the



          11   supply and demand graphs that we have discussed,



          12   including the one that we marked as Exhibit 43?



          13   A      No.



          14   Q      Why not?



          15   A      This was a check for me.



          16   Q      Did you share this information with anyone else?



          17   A      I believe I shared it with Ms. Zolezzi at a



          18   meeting.



          19   Q      Anyone else?



          20   A      Maybe my staff, my just showing them, but I



          21   can't recall.



          22   Q      Do you know who the Exchange Contractors are?



          23   A      Yes.



          24   Q      Who are they?



          25   A      They are the San Joaquin River Exchange
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           1   Contractors, central California.  I know who they



           2   are.  I just can't name them right now, to be



           3   honest.



           4   Q      Where are they located?



           5   A      They are located on the San Joaquin River



           6   downstream of Friant.



           7   Q      And were the demands of the Exchange Contractors



           8   included in the demand side of the San Joaquin River



           9   basin supply and demand analysis?



          10   A      Yes.



          11   Q      How was their demand characterized?



          12   A      As riparian.



          13   Q      Why?



          14   A      Because they claimed riparian and pre-14.



          15   Q      So if they claimed both, why was it classified



          16   as riparian?



          17   A      Riparian is higher in priority in most cases



          18   than pre-14.



          19   Q      What was the purpose, though, of classifying it



          20   all as riparian?



          21   A      To identify a priority for those claims.



          22   Q      Did the Exchange Contractors take delivery of



          23   water pursuant to their riparian right this summer,



          24   2015, if you know?



          25   A      Did they take --
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           1   Q      Did they receive water pursuant to their



           2   riparian rights during the summer of 2015.



           3   A      I don't know.  I'd have to look at their



           4   individual reports.



           5   Q      Do the Exchange Contractors receive stored water



           6   from the Bureau of Reclamation pursuant to contract?



           7   A      They are contracted to the Bureau, yes.



           8   Q      Did they actually receive stored water from the



           9   Bureau of Reclamation during 2015?



          10   A      I believe so.



          11   Q      Was there any effort made to reduce the riparian



          12   demand of the Exchange Contractors in your supply and



          13   demand analysis to account for the delivery of stored



          14   water to those contractors?



          15   A      No, because their demand is based on what



          16   they reported under their Statement of Water



          17   Diversion Use.



          18   Q      Just take an example.  July 2015.  If all of the



          19   water that the Exchange Contractors received was stored



          20   water pursuant to their contract with the Bureau, would



          21   you agree with me that they didn't actually have any



          22   riparian demand on the system during July of 2015?



          23          MR. CARRIGAN:  Incomplete hypothetical.  Assumes



          24   facts not in evidence.  Calls for legal conclusion.



          25          THE WITNESS:  They reported what they diverted
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           1   in 2015 on a monthly basis, if they were subject to the



           2   Informational Order.  So we would have that information



           3   that you would also have.  So you would see if they



           4   reported.



           5          As you know, the 2015 monthly reporting required



           6   them to separate what was diverted under their claimed



           7   right versus contract.  And we used that data and made



           8   adjustments.  So if the Exchange Contractors were



           9   subject to that, then we used what they reported.



          10   Q      BY MS. SPALETTA:  How would I find the report



          11   that the Exchange Contractors filed that showed how much



          12   water they took under contract?



          13   A      Look under their statement.



          14   Q      So if we would pull that up on the computer



          15   under their statement, it would have what they reported



          16   under the Information Order?



          17   A      On the worksheet that was done by Jeff, I



          18   believe it has the adjustment, the 2015 data.



          19   Q      I'll just represent to you that what Jeff



          20   described to us in his worksheet were columns for



          21   pre-1914 and riparian, but he didn't have a column for



          22   delivery of stored water.



          23   A      Oh, okay.  I misunderstood.



          24   Q      So how would I find out how much stored water



          25   the Exchange Contractors received under contract during
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           1   2015 that you say they reported?



           2   A      I'm saying if they claimed that, they would



           3   have -- they should have reported it under the



           4   Informational Order requirements.



           5   Q      And how would I find that information?



           6   A      Because our spreadsheet only worried about



           7   their prior rights diversion.  We did not include it



           8   in that worksheet that I was just mentioning.  That



           9   would have to be under their individual ones or you



          10   could get what they diverted from the Bureau.



          11   Q      Did you or your staff do anything to confirm



          12   that what the Exchange Contractors were reporting on



          13   their Information Order jived with what the Bureau was



          14   delivering to them under contract?



          15   A      No.



          16   Q      Those were some pretty big numbers, right?  We



          17   are talking about more than half a million acre-feet of



          18   water?



          19   A      I can't speak to their specific amounts.



          20   Q      Did you not look at what their total demand was



          21   this summer?



          22   A      To a specific diverter, no.



          23   Q      Okay.  I'm not sure I got an answer to this



          24   question.  If I wanted to look at the actual Information



          25   Order monthly reports that the Exchange Contractors
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           1   submitted to the State Board, would I be able to pull



           2   those up online under their statement number or is that



           3   report not yet available?



           4   A      I'd have to get back to you because I do not



           5   know what is in Jeff's spreadsheet, you know.  As I



           6   said, I don't get into that spreadsheet.  My



           7   understanding, it has some adjustments for 2015



           8   diversions in there.  So my assumption would be what



           9   they reported under their existing right would be



          10   there.



          11          What they reported under the contract would



          12   not.  So I'd have to see if we have that reported



          13   demand data available.  I believe we have it posted



          14   for you, but I don't know where it is at.



          15   Q      Well, what about not a summary of that



          16   information, but the actual monthly information order



          17   report that was submitted by the Exchange Contractors.



          18   Is that available online?



          19   A      The Informational Order has components with



          20   it, and I believe all of that is available online.



          21   What I call their evidence supporting their claim of



          22   right is available to you by statement number, and



          23   that would be a download.  It is so big that you'd



          24   have to request a copy through a download.  I



          25   believe you've requested a copy of that.
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           1   Q      I'm not talking about the information supporting



           2   the right.  I'm talking about the actual monthly report



           3   of how much they took under their riparian right, their



           4   pre-1914 right, and their contract right.



           5   A      Again, it is what they reported they did but



           6   I believe that is available also.  I just don't know



           7   where.



           8          MS. SPALETTA:  Let's mark our next exhibit



           9   which will be Exhibit 70.



          10                         (Whereupon, Exhibit No. 70 was



          11                          marked for identification.)



          12   Q      BY MS. SPALETTA:  Before we get into Exhibit 70,



          13   I just have one follow-up question to what we were



          14   talking about before regarding the Exchange Contractors.



          15          When you made that curtailment recommendation on



          16   the San Joaquin River for April 23rd, did you have the



          17   Information Order report from the Exchange Contractors



          18   by that time to consider?



          19   A      I'm not sure.



          20   Q      Did you or your staff make any effort to contact



          21   the Exchange Contractors to get some confirmation about



          22   what the numbers would look like for 2015 prior to



          23   making that curtailment recommendation?



          24   A      For 2015?



          25   Q      Yes.
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           1   A      No.



           2   Q      Why not?



           3   A      We were utilizing the 2014 data and we needed



           4   to look ahead, not behind.  And the Informational



           5   Order would only come in for past months, so we



           6   needed to look ahead.  So the only data that we had



           7   that looked ahead was the reported data that we had



           8   already.



           9   Q      And the only data that you had was the reported



          10   data you had already?



          11   A      The 2014 reported data for permitees and



          12   licensee reports, and the average for 2010 and 2013



          13   for the statement holders.  The monthly



          14   informational data coming in, you know, is due six



          15   days after the previous month.



          16          But in order to make a decision on whether



          17   there was adequate supply and would that supply



          18   increase, we needed to base our decision on what we



          19   see going forward on available supply, as well as



          20   what we think the demand is going to be looking



          21   forward.



          22   Q      You also had available to you the entire file



          23   for the CDP water rights, correct?



          24   A      The Bureau's file?



          25   Q      Yes.







                                                                         93

�









           1   A      The Bureau's file is a permit that had



           2   already been curtailed.



           3   Q      But as a condition of issuing the Bureau's



           4   permit --



           5   A       Excuse me.  It had not been curtailed.



           6   Q      But as a condition to the State Board issuing



           7   the Bureau's permits for the Central Valley Project,



           8   they had to satisfy the water right of the Exchange



           9   Contractors through the contract, correct?



          10   A      Yes.



          11   Q      And that was documented in the State Board's



          12   files, right?



          13   A      Well, you'd have to ask the contractors if



          14   they were satisfied.



          15   Q      Well, the fact that the Exchange Contractors



          16   were going to be receiving stored water pursuant to



          17   their contractual arrangement with the Bureau is



          18   something that you and the rest of your staff were aware



          19   of at the time you completed the water supply and demand



          20   analysis, right?



          21   A      We were aware that contractors received



          22   stored water supplies, yes.



          23   Q      Okay.  We marked Exhibit 70.  This is one of the



          24   emails that was produced to us as part of the Public



          25   Records Act request.
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           1   A      Okay.



           2   Q      It is actually a string of emails all on the



           3   same date, which is June 12th, 2015, regarding



           4   discussions with David Guy and Mark VanCamp regarding



           5   the Sacramento demand.



           6          Take a minute and review these emails, and then



           7   I'll ask you a couple of questions about them.



           8   A      (Witness reading.)



           9   Q      Are you still reviewing the emails?



          10   A      Yes. (Witness reading.)



          11   Q      Are you still reading, Mr. O'Hagan?



          12   A      Yes.  (Witness reading.)



          13   Q      The email I provided you, which was Exhibit 70,



          14   is a series of communications, it appears to me, that



          15   address a 138,380 acre-foot reduction in diversion for



          16   two districts in the Sacramento Valley.



          17          Do you agree with that?



          18   A      The document says what it says.



          19   Q      Do you remember what was happening regarding



          20   this reduction in demand?



          21   A      No.  That is why I kept trying to read it.  I



          22   do not recall this.



          23   Q      The two districts that are identified are the



          24   Joint Water Districts Board and Western Canal Water



          25   District.  Do you understand those two districts to
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           1   receive stored water pursuant to contract in the



           2   Sacramento valley?



           3   A      Again, I'm not familiar with this enough to



           4   pull it out right now.



           5   Q      Do you remember there being an issue about



           6   properly accounting for the diversions for the



           7   Sacramento Valley Exchange -- or settlement contractors?



           8   Excuse me.



           9   A      I do not recall this email.



          10   Q      Do you remember any issue regarding it at all?



          11   A      I do recall some of the information with MBK



          12   checking our data, finding some errors, and us



          13   making adjustments to those errors.  They were very



          14   helpful in finding problems with the reported



          15   divergent demands.



          16   Q      Did they check just the demand data or did they



          17   look at the spreadsheet that included supply and demand?



          18   A      You would have to check with them, but I



          19   believe they thoroughly went through the entire



          20   data.



          21   Q      How did they get a copy of the spreadsheet and



          22   the data?



          23   A      The same way everyone else did.  It is



          24   posted.



          25   Q      When was it posted?
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           1   A      I don't recall.



           2   Q      How would I find that out?



           3   A      I don't know.



           4   Q      Did you direct that it be posted?



           5   A      Yes.



           6   Q      Do you remember if it was posted prior to the



           7   April 23rd curtailment notice?



           8   A      I don't recall.



           9   Q      What would you need to refresh your



          10   recollection?



          11   A      I'd have to ask Brian Coats because he posted



          12   it.



          13   Q      You said MBK was helpful.  How were they



          14   helpful?



          15   A      In that just like all other stakeholders, we



          16   had stakeholder meetings.  They made suggestions to



          17   our improving our transparency, improving our data.



          18   And we took heed to all those recommendations as we



          19   got them, as we thought they were appropriate.



          20   Q      Did you implement each of the recommendations



          21   made by MBK or only some of them?



          22   A      Only some.



          23   Q      Which ones did you implement?



          24   A      Well, it appears that we made this



          25   adjustment.
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           1   Q      The demand adjustment?



           2   A      I believe so.



           3   Q      Any others that you can remember?



           4   A      We did do an analysis to see the Sacramento



           5   River with just the portion of the North Delta



           6   demand included in it on our analysis.  And I



           7   believe that is posted to see what would happen to



           8   the date.



           9   Q      And that was at the request of MBK?



          10   A      That was suggested and we checked, so I



          11   directed staff to do an analysis with Sacramento



          12   River watershed with just the North Delta, similar



          13   to what we had done in 2014.



          14   Q      And as a result of that analysis, what did you



          15   learn?



          16   A      That the date of whether it was for the



          17   post-14 curtailment, whether that date made a



          18   difference.  And I think we still selected the date



          19   we did based on all of the information.



          20   Q      So did it make a difference?



          21   A      We issued the curtailment analysis --



          22   curtailment notice for the Sacramento and the entire



          23   San Joaquin valley for post-14 water rights on



          24   May 1st.



          25   Q      And which analysis was used to support that
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           1   curtailment of May 1st?



           2   A      I believe both analyses support that.



           3   Q      When you say "both," which are you referring to?



           4   A      With the North Delta, only because that is



           5   also posted, and then also the prorated Delta.



           6   Q      Are you referring to the Sacramento basin



           7   prorated Delta?



           8   A      Yes, because MBK is concerned with the



           9   Sacramento River watershed.



          10   Q      If you look at what we marked as Exhibit 10,



          11   please, in the binder.  Do you see Exhibit 10, Mr.



          12   O'Hagan?



          13   A      Yes.



          14   Q      Exhibit 10 is a graph entitled, "2015 Sacramento



          15   River Basin Supply/Demand" and it has a date of



          16   April 29, 2015.  Is this the graph depicting the



          17   analysis that was used to support the May 1st



          18   curtailment notice?



          19          MR. CARRIGAN:  The document speaks for itself.



          20   Q      BY MS. SPALETTA:  Well, the document doesn't say



          21   it.  That is why I'm asking it.



          22   A       I am trying to see from the document whether it



          23   includes the entire Legal Delta.



          24   Q      I believe there is a notation in the top right



          25   to that effect.
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           1          MR. CARRIGAN:  The question calls for



           2   speculation, given the time the witness has taken to



           3   review the document.



           4          THE WITNESS:  Yes, I don't recall.



           5   Q      BY MS. SPALETTA:  If I had to ask you which



           6   supply and demand analysis chart you used to form a



           7   recommendation regarding the May 1st, 2015 curtailment,



           8   how would you answer that question?



           9   A      The May 1st -- the notice was based on the



          10   analysis done with this notice, with this



          11   adjustment, and also the San Joaquin Delta demand in



          12   there.  So I think it is a combination of both.



          13          But this justifies the curtailment of the



          14   Sacramento side because I think, if I'm reading this



          15   correctly, it is a prorated Delta portion here.



          16   Q      When you say "this," do you mean Exhibit 10?



          17   A      Yes.



          18   Q      And was there something else that supported the



          19   curtailment on the Sacramento side, other than



          20   Exhibit 10?



          21          MR. CARRIGAN:  Overbroad.  Vague.



          22          THE WITNESS:  The conditions in the San Joaquin



          23   Delta as well.  So I mean, this is a proration of the



          24   Sacramento side Delta, I believe.



          25   Q      BY MS. SPALETTA:  How is it that the San Joaquin







                                                                         100

�









           1   conditions also supported the curtailment?



           2   A      Because we had not curtailed by May 1 the San



           3   Joaquin -- the South and Central Delta flows below



           4   Mossdale Bridge.  So there was a portion of the



           5   Delta not under curtailment, that in the previous



           6   year we had curtailed as part of the San Joaquin.



           7   Q      And that portion of the Delta, was it included



           8   in the supply and demand analysis that is depicted on



           9   Exhibit 10?



          10          MR. CARRIGAN:  The Document speaks for itself.



          11          MS. SPALETTA:  Well, the document doesn't say



          12   one way or the other, which is why I asked the question.



          13          MR. CARRIGAN:  I understand what you are trying



          14   to accomplish.  I'm just reasserting by objection.  You



          15   can ask whatever question you want.



          16          THE WITNESS:  And I think this document, what is



          17   included in demand is stated on the thing, so that is



          18   why I'm --



          19   Q      BY MS. SPALETTA:  Are you not sure?



          20   A      I am not sure about this document.  What it



          21   says is the demand -- the staff prepared it, so that



          22   is what is in the demand.



          23   Q      Did you look at the demand summaries from Mr.



          24   Yeazell's Excel spreadsheets in conjunction with these



          25   graphs?
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           1   A      I received some demand summaries throughout



           2   the year, I believe.



           3   Q      Was that something that you reviewed, though,



           4   before making your curtailment recommendations to Mr.



           5   Howard?



           6   A      I looked at all information that we had for



           7   the curtailment analysis.  As I said, we did the



           8   North Delta, the Sacramento River with North Delta



           9   only, the combined Delta with the Sacramento River,



          10   and then the prorated share Delta, splitting the



          11   Delta into proration shares and applying it to each



          12   tributary.  So we did many different scenarios, and



          13   all of them were being done at the same time.



          14   Q      Was a particular one relied on to support the



          15   main first curtailment notice?



          16   A      I would say a combination of many of those



          17   was based on my recommendation.  I looked at the



          18   North Delta alone, and then I looked at this graph,



          19   and then the other information.



          20   Q      There was another curtailment notice that came



          21   out on June 12th for some pre-1914 rights.  Are you



          22   familiar with that notice?



          23   A      Yes.



          24   Q      And that was signed by Tom Howard, right?



          25   A      All the notices were signed by Mr. Howard.







                                                                         102

�









           1   Q      Did you make a recommendation to Mr. Howard to



           2   curtail that resulted in the June 12th curtailment



           3   notice?



           4   A      Yes.



           5   Q      And what was your recommendation based on?



           6   A      My recommendation was based on another



           7   analysis.



           8   Q      Let's turn to Exhibit 28.  Exhibit 28 is another



           9   graph of the "2015 Sacramento River Basin Senior Supply/



          10   Demand Analysis with Proportional Delta Demand."



          11          Do you recognize this graph?



          12   A      Yes.



          13   Q      Is this the graph that supported your June 12th



          14   curtailment recommendation to Mr. Howard?



          15   A      The date of the graph is 11/13.



          16   Q      Yes.  Unfortunately, the graphs in the



          17   spreadsheet, when we print them, they put the current



          18   date on it.  We went through this graph with Mr. Yeazell



          19   and I'll represent to you that he told us it was based



          20   on a June 10th analysis, which is approximately where



          21   the daily full natural flow line ends.



          22   A      Is there a corresponding other analysis graph



          23   that was done at the same time?



          24   Q      For the North Delta?



          25   A      No.  This is just the Sacramento River basin







                                                                         103

�









           1   senior supply.



           2   Q      Well, who did you understand was curtailed in



           3   the June 12th notice?



           4   A      Well --



           5   Q      Do you remember or do I need to show you the



           6   notice?



           7   A      Show me the notice, please.



           8   Q      This is not a memory exam so --



           9   A      That is why I'm failing miserably.



          10   Q      No, you are not.  That is fine.



          11          MR. KELLY:  It is Exhibit 20.



          12          MR. CARRIGAN:  Do you want to go off the record?



          13          MS. SPALETTA:  Yes.  We'll go off the record and



          14   let the witness look at the exhibit.



          15          (Whereupon, a recess was then taken.)



          16          MS. SPALETTA:  We are back on the record.



          17   Q       Mr. O'Hagan, you are looking at Exhibit 20.  The



          18   purpose of that was, we were trying to figure out which



          19   curtailment analysis related to the June 12th notice.



          20   So Exhibit 20 is the June 12th notice, correct?



          21   A      Yes.



          22   Q      And who was curtailed by the June 12th notice?



          23   A      The pre-1914 appropriative claimants with a



          24   1903 later date.  And they were for the entire



          25   Sacramento/San Joaquin watershed and Delta.
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           1   Q      So which supply and demand analysis supported



           2   the curtailment recommendation that resulted in the



           3   June 12th notice?



           4   A      You'd asked me if Exhibit 10 was the



           5   supporting analysis for that.  And my answer is no,



           6   because that is only on the Sacramento.



           7   Q      So you are saying there was one other one that



           8   would have related to the San Joaquin?



           9   A      As I said, we continuously did separate



          10   analysis.  And then we also did a combined analysis



          11   and tributary analysis all during these processes.



          12   So I believe there is a combined Sacramento/San



          13   Joaquin and Delta analysis that is posted on our



          14   website.



          15   Q      Do you know which supply and demand analysis was



          16   used to determine lack of water availability for the



          17   Byron-Bethany Irrigation District?



          18   A      It would be the -- Byron-Bethany was in the



          19   Delta and they were a pre-14 user, but their pre-14



          20   dates, I believe -- 1914, so they would have



          21   received the April notice.



          22   Q      Which April notice?



          23   A      Excuse me.  The June 12th notice.  I'm sorry.



          24   It's getting late.



          25   Q      That is okay.  Which supply and demand analysis
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           1   relates to BBID?



           2   A      All of them went into decision-making.



           3   Q      And what about for West Side Irrigation



           4   District?



           5   A      West Side received the May 1st notice because



           6   they were in the Delta downstream of Mossdale



           7   Bridge, so they received a May 1st notice.



           8   Q      And which supply and demand analysis supported



           9   your curtailment recommendation for the May 1st notice?



          10   A      Again, it would be a combination one but I



          11   can't aim at a particular one.



          12   Q      I haven't asked you any questions specific to



          13   the two pending enforcement actions yet today.  What



          14   actions have you taken with regard to the West Side



          15   enforcement action?



          16          MR. CARRIGAN:  Overbroad.  Vague and ambiguous.



          17          THE WITNESS:  I signed those enforcement



          18   actions.



          19   Q      BY MS. SPALETTA:  Do you consider yourself part



          20   of the Prosecution Team for the West Side Irrigation



          21   District's enforcement action?



          22   A      Since I signed it, I would be part of the



          23   Prosecution Team because I'm signing the order.



          24   Q      And what work did you do to support the findings



          25   for the order that you signed?
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           1   A      My staff worked on that.



           2   Q      Did you make any particular water availability



           3   analysis related to the West Side enforcement action?



           4   A      I did not.



           5   Q      Did you oversee a particular water supply



           6   availability analysis done by a member of your staff for



           7   the West Side enforcement action?



           8   A      No.



           9   Q      If I asked you the same questions for the BBID



          10   enforcement action, would your answers be the same?



          11   A      Yes.



          12          MS. SPALETTA:  I'm going to mark another



          13   document as an exhibit.  I think this will be 71.



          14                         (Whereupon, Exhibit No. 71 was



          15                          marked for identification.)



          16   Q      BY MS. SPALETTA:  Exhibit 71 is a chain of



          17   emails, the last one is dated August 12th.  And the one



          18   before that is dated May 20th, 2015.  These emails were



          19   actually the result of an email that I sent to you when



          20   you were out, which resulted in a response from Cathy



          21   Mrowka and Brian Coats.



          22          The email I would like you to pay attention to



          23   is the one from Brian Coats to Cathy Work dated May 20th



          24   where it says:



          25          "The most recent Sacramento graph has the
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           1           corrected pre-1914 and riparian demands



           2           according to what they reported on the



           3           Information Order.  The prior graph had a user's



           4           pre-1914 demand rolled into the riparian demand



           5           if they had reported under both claims; similar



           6           to the Delta situation.  After John learned of



           7           that, he had us revert back to the separated



           8           demands from the Informational Order for all



           9           areas outside the Delta which results in a



          10           smaller riparian demand."



          11          Do you remember providing that direction to



          12   Brian?



          13   A      I don't remember that but I'm sure it is



          14   correct.



          15   Q      I'm trying to understand why there would be a



          16   difference in treatment in the Delta versus the other



          17   areas of the Sacramento valley on this issue.



          18   A      I believe because the Delta stakeholders said



          19   that if we curtailed their pre-14, they would switch



          20   to riparian.  Whereas we didn't have that input in



          21   the other areas.



          22   Q      Did you just not have any input in the other



          23   areas or did they tell you specifically that that would



          24   not be the case?



          25          MR. CARRIGAN:  Vague.  Overbroad.
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           1          THE WITNESS:  We had the information from the



           2   Delta.  We didn't have information from the other areas.



           3   Q      BY MS. SPALETTA:  Did you ask the other areas?



           4   A      No.



           5   Q      Why not?



           6   A      I don't think we asked the Delta folks for



           7   that information either.



           8   Q      It was just told to you?



           9   A      Yes.



          10   Q      Okay.  Can you think of a logical reason why it



          11   should be different in the two different areas from a



          12   water supply and demand analysis standpoint?



          13          MR. CARRIGAN:  Vague and overbroad.



          14          THE WITNESS:  It would definitely make a



          15   difference on priority as water moves downstream for the



          16   Delta folks to be under riparian for natural flow.



          17   Q      BY MS. SPALETTA:  What about in the Sacramento



          18   valley?  Would it have also made a difference there?



          19   A      If we had information suggesting that people



          20   were going to do that, we would have done the same



          21   thing.



          22   Q      Would you look at Exhibit 58, please.



          23   A      (Witness reading.)



          24   Q      Are you done reviewing the document, Mr.



          25   O'Hagan?







                                                                         109

�









           1   A      Yes.



           2   Q      This document, this string of emails, was



           3   forwarded to you by Barbara Evoy on June 23, 2015,



           4   discussing RTDOT discussion on Delta outflow and



           5   conservation of storage.  What is RTDOT?



           6   A       I don't know.  I always call it RT "Dot."



           7   Q      What is it, generally?



           8   A      To be honest, I don't know.



           9   Q      Who participates in it?



          10   A      I believe Bay Delta staff.



          11   Q      And the message from Barbara to you was, "FYI,



          12   see NDOI discussion."  What is NDOI?



          13   A      Net Delta outflow index.



          14   Q      And do you know why the NDOI discussion was



          15   important in this email?



          16          MS. MORRIS:  Objection.  Calls for speculation.



          17          MR. CARRIGAN:  Join.



          18          THE WITNESS:  No.



          19   Q      BY MS. SPALETTA:  Did you use the information in



          20   this email as part of your work on the water



          21   availability analysis during 2015?



          22   A      No.



          23   Q      Did you recall any discussion with other people



          24   in your office regarding how to treat net Delta outflow?



          25   A      No.
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           1          MS. SPALETTA:  I'll mark our next as



           2   Exhibit 72.



           3                         (Whereupon, Exhibit No. 72 was



           4                          marked for identification.)



           5   Q      BY MS. SPALETTA:  Exhibit 72 is a email dated



           6   April 1st, 2015 to Tom Howard from Barbara Evoy with a



           7   cc to you and Les Grober discussing the tidal influence



           8   zone.  Do you remember this discussion?



           9   A      No.



          10   Q      What division does Les Grober work in at the



          11   Water Board?



          12   A      He is also an assistant deputy director.



          13   Q      Of which unit?



          14   A      Special Projects Bay Delta and Public Trust.



          15   Q      Does he work in the Hearings Unit?



          16   A      And also Hearings, yes.



          17   Q      Was he involved with you in the discussion



          18   regarding your water availability analysis as it relates



          19   to the Delta?



          20   A      Yes.  He -- it was included in some



          21   discussions.



          22   Q      Which discussions was Les Grober included in?



          23   A      The discussion of dealing with how far tidal



          24   water went upstream, I believe.



          25   Q      And why was he involved in those discussions?
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           1   A      He is knowledgeable.



           2   Q      Did you rely on what he told you to help make



           3   the decision?



           4   A      He gave us information along with Michael



           5   George, yes.



           6   Q      Do you remember specifically what Les Grober --



           7   the information that Les Grober gave you that you relied



           8   on?



           9   A      I believe that is the information why we used



          10   Mossdale Bridge as the first curtailment, to confirm



          11   that.



          12   Q      Do you remember anything else about your



          13   discussions with Les Grober?



          14   A      No.



          15          MS. SPALETTA:  We'll mark our next exhibit in



          16   order as 73.



          17                         (Whereupon, Exhibit No. 73 was



          18                          marked for identification.)



          19   Q      BY MS. SPALETTA:  Exhibit 73 is a printout of



          20   two emails from May 1st, 2015 discussing the



          21   recommendations by Mark VanCamp from MBK Engineers.  The



          22   email at top is from you to Tom Howard and others at the



          23   Water Board.



          24          Do you have a memory of this email?



          25   A      No.
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           1   Q      One of the things discussed in the email is the



           2   elimination of demand on Cache and Putah Creek which



           3   both have flows.  Do you remember that recommendation by



           4   Mr. VanCamp?



           5   A      Vaguely.



           6   Q      And was that actually done in your analysis



           7   based on his recommendation?



           8   A      I don't recall right now.



           9   Q      At the end of your email, you were also



          10   including a quote from Mr. VanCamp that says:



          11          "Also, fortunately, based upon a review of your



          12           database, many of the pre-1914 claims are using



          13           previously stored water pursuant to settlement



          14           agreements with Reclamation or the Department of



          15           Water Resources."



          16          I think previously you told me you didn't



          17   remember whether you'd looked at the stored water issue



          18   for the Sacramento Valley settlement agreement.  Does



          19   this help refresh your recollection?



          20   A      No.



          21          MS. SPALETTA:  It is about 3:40 and I



          22   understand that Mr. Knapp, representing the City and



          23   County of San Francisco, has a couple of questions



          24   for you.  We were hoping to get you out of here by



          25   4:00 and finish up tomorrow morning.
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           1          So I'll go ahead and turn the questions over



           2   to Mr. Knapp.



           3          THE WITNESS:  Thank you.



           4                  EXAMINATION BY MR. KNAPP



           5   Q      BY MR. KNAPP:  I just have a few questions.



           6          Mr. O'Hagan, you testified earlier today that it



           7   was your decision at the Division of Water Rights to use



           8   the water availability analysis developed by Brian Coats



           9   and Aaron Miller; is that correct?



          10   A      What was the last of that?



          11   Q      Developed by Brian Coats and Aaron Miller.



          12   A      For 2014.



          13   Q       And I believe you also testified that it was



          14   your decision to use the water supply availability



          15   analysis in 2015 as well?



          16   A      Yes.



          17   Q      You mentioned that you received some stakeholder



          18   input regarding the water availability analysis.  Was



          19   there any public process for soliciting input from all



          20   of the potentially-affected stakeholders?



          21          MR. CARRIGAN:  I would say vague and ambiguous.



          22          THE WITNESS:  Not to my recall.



          23   Q      BY MR. KNAPP:  To be more specific, were there



          24   any workshops conducted at the State Water Board where



          25   formal comments could be received on the water
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           1   methodology, on the water availability methodology?



           2   A      In 2014, there was a Board Workshop regarding



           3   the emergency regulations for curtailment.  I



           4   believe that was in June or July of 2014.



           5   Q      To be clear, my recollection of that workshop



           6   was that it concerned the language of regulatory



           7   requirements, and there was a lot of discussion about



           8   due process concerns.  Is it your recollection that --



           9   well, I'll just ask that question.



          10          Do you agree that that workshop, held in 2014 on



          11   the emergency regulations, that it was primarily



          12   concerned with the language of the regulations?



          13          MR. CARRIGAN:  Calls for speculation.



          14          MR. KNAPP:  I'm just asking what his



          15   recollection is.



          16          THE WITNESS:  My recollection was --



          17          MR. CARRIGAN:  Are you asking what his



          18   impression of it was?



          19          THE WITNESS:  No.



          20          MR. CARRIGAN:  You ask your question and I'll



          21   just assert my objections.



          22   Q       BY MR. KNAPP:  What your recollection was of



          23   that.



          24   A       My recollection, which is not very good, is that



          25   there was a proposal for using an alternate method of
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           1   curtailment.  It was couched as Term 96, or something



           2   like that, based on modeling in lieu of the methodology



           3   that we were using with supply and demand.



           4   Q      Well, in 2015 was there any workshops conducted



           5   to solicit input on the methodology that the Division of



           6   Water Rights was proposing to use and ultimately used to



           7   conduct its water supply availability analysis?



           8   A      No, because I believe the Board's decision in



           9   the previous year, based on that information, was



          10   that we were going to stick with the current



          11   methodology in lieu of the proposed modeling type of



          12   curtailment.



          13   Q      To be clear.  So you are referring to the



          14   emergency regulations that were enacted in 2014?



          15   A      There was a issue discussed, as I recall,



          16   about what methodology to do curtailments in 2014 in



          17   June, I believe.  I can't recall the date.  It would



          18   be on our website.



          19   Q      Did the State Water Board rely on the emergency



          20   regulations this year to conduct the curtailments?



          21   A      No.  The emergency regulations that were



          22   finally adopted just pertained to informational



          23   orders.  So yes, we are utilizing the Informational



          24   Order portion of that reg.



          25   Q      With respect to the portion of that reg that
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           1   dealt with curtailment, is that portion still in effect?



           2   A      No.  But you asked was there any public



           3   noticing and opportunity for comment, and that was



           4   the opportunity in 2014.



           5   Q      Okay.  And the curtailment portion of that



           6   regulation, has that since been repealed?



           7   A      It was not adopted, so we are utilizing the



           8   same methodology that we did in 2014.



           9   Q      Okay.  Well, so following up on that question.



          10   So the emergency regulation provided -- well, I'll ask



          11   you the question.



          12          Is it your position that the methodology that



          13   the Water Board used in 2015 is supported by the



          14   emergency regulation that has now since been repealed



          15   that was operative in 2014 dealing with curtailment?



          16          MR. CARRIGAN:  Calls for a legal conclusion.



          17          THE WITNESS:  It is not a methodology that has



          18   been adopted by the Board, if that is what you are



          19   asking.



          20   Q      BY MR. KNAPP:  Okay.  To be clear, there is no



          21   decision by the Board that adopted the methodology that



          22   the Division of Water Rights used in 2014 or 2015 to



          23   determine water supply availability?



          24   A      Correct.



          25   Q      Is there any statutory authority, that you are







                                                                         117

�









           1   aware of, that authorizes the Division of Water Rights



           2   to use the methodology that you've used in 2014 and 2015



           3   for curtailment?



           4          MR. CARRIGAN:  Calls for legal conclusion.



           5          MR. KNAPP:  I'm just asking if he is aware.



           6          MR. CARRIGAN:  Same objection.



           7          THE WITNESS:  I'm not aware.



           8   Q      BY MR. KNAPP:  Okay.  So I've asked you about



           9   public process.  Was there any public process in 2015



          10   for receiving public input on the methodology that the



          11   State Water Board used to determine water supply



          12   availability?



          13          MR. CARRIGAN:  Calls for speculation.



          14          THE WITNESS:  There is always opportunity for



          15   public to comment, and that is what we constantly



          16   received.



          17   Q      BY MR. KNAPP:  Just to be clear, though, there



          18   were no workshops held, there was no formal opportunity



          19   to comment in 2015 on water supply availability



          20   analysis; is that correct?



          21          MR. CARRIGAN:  Calls for speculation.



          22          THE WITNESS:  I don't recall.



          23   Q      BY MR. KNAPP:  Well, okay.  Was there any public



          24   process for responding to comments from stakeholders in



          25   2015 on the water methodology analysis used by the Board
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           1   as the basis for curtailment?



           2   A      I don't recall.



           3   Q      If there had been a public process, would you



           4   have been involved?  Given that you've stated that it



           5   was your decision to use the methodology, would you have



           6   been involved in the workshop if one had been conducted?



           7   A      Myself or my staff.



           8   Q      But you don't recall if you attended any



           9   workshop?



          10   A      I do not recall a specific workshop or Board



          11   item in which the methodology came up in 2015.



          12   Q      In developing the methodology for water supply



          13   availability, were there any regulatory or statutory



          14   requirements that you needed to adhere to?



          15          MR. CARRIGAN:  Calls for a legal conclusion.



          16          THE WITNESS:  Not to my knowledge.



          17   Q      BY MR. KNAPP:  So it was your discretion that it



          18   was completely unfettered?



          19          MR. CARRIGAN:  Same objection.  Argumentative.



          20          THE WITNESS:  What does "unfettered" mean?



          21          MR. CARRIGAN:  Have you finished with your



          22   question, counsel?



          23          MR. KNAPP:  I was just asking if there was



          24   bounds, any parameters, for his discretion in developing



          25   the water supply availability methodology.
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           1          MR. CARRIGAN:  Calls for a legal conclusion.



           2          THE WITNESS:  "Unfettered," what do you mean



           3   "unfettered"?  I don't know what that means.



           4   Q      BY MR. KNAPP:  Was there any constraint imposed



           5   under your discretion to decide what to include or what



           6   not to include in the water availability analysis that



           7   you conducted?



           8          MR. CARRIGAN:  Calls for a legal conclusion.



           9          THE WITNESS:  Not to my knowledge.  But we were



          10   only utilizing supply and demand to make sure that we



          11   honored the water right priority system.



          12   Q      BY MR. KNAPP:  You testified that you don't



          13   recall whether there was any public process in 2015 for



          14   either soliciting input or responding to input, in a



          15   formal workshop setting, regarding the State Water



          16   Board's water availability analysis and the methodology



          17   that you had in mind.



          18          Have I restated that correctly?



          19   A      That is correct.  But I believe that



          20   stakeholders had an opportunity to comment on the



          21   Board's Dry Year Report that was done in January, I



          22   believe, of 2015.



          23   Q      And did the Dry Year Report, did that explain



          24   the assumptions that the Division of Water Rights was



          25   relying upon as the basis for its methodology for its
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           1   water availability analysis?



           2   A      Yes.



           3   Q      Did the Dry Year Report also explain its



           4   statutory authority for the Division of Water Rights'



           5   use of the methodology underlying the water availability



           6   analysis that it used for curtailment in 2015?



           7          MR. CARRIGAN:  The report speaks for itself and



           8   is the best evidence of its content.



           9          THE WITNESS:  And I don't recall if it includes



          10   legal authority for the methodology.



          11                         (Whereupon, Exhibit No. 74 was



          12                          marked for identification.)



          13   Q      BY MR. KNAPP:  Mr. O'Hagan, I just circulated



          14   the Drought Workshop Agenda held on February 18th and



          15   19th.



          16          Is this the workshop that you are referring to



          17   in 2014 when I believe you said that the Division of



          18   Water Rights solicited input on the methodology that



          19   they used for their water availability analysis in 2014?



          20   A      I did not say it was a workshop.  I said it



          21   was an opportunity for comments, for public



          22   comments.



          23   Q      So was this the opportunity for public comments,



          24   preparation for this workshop or for the Drought



          25   Workshop of 2014?
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           1          MS. MORRIS:  Could you reread the question?



           2          (Whereupon, the record was read.)



           3          THE WITNESS:  This looks like it was an



           4   opportunity for comments.  I don't recall this but, yes,



           5   it gives the public opportunity to comment on



           6   curtailments on the second page.



           7   Q      BY MR. KNAPP:  Do you understand that there was



           8   an opportunity for stakeholders to specifically comment



           9   on the methodology used to determine water availability?



          10   A      Again, the workshop notice would speak for



          11   itself.



          12   Q      In order to comment on the methodology, would



          13   you agree that in order to comment on the methodology,



          14   that the stakeholders would have had to understood what



          15   that methodology consisted of prior to being able to



          16   intelligently comment upon it?



          17   A      Again, they are water right holders, so they



          18   should understand their priorities of rights and



          19   that they are subject to it.  So I would think they



          20   would be aware of how lower water supplies may



          21   affect their rights to use water.



          22   Q      I guess my question is this:  Today there have



          23   been a lot of questions about what the State Board's



          24   methodology was based upon.  And that is because the



          25   regulating community never understood and still doesn't
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           1   understand completely what it is based upon.



           2          So I guess my question to you now is prior, you



           3   said there was an opportunity for public comment in 2014



           4   about the basis for the State Water Board's methodology



           5   for determining water supply availability.



           6          In order for the regulating community to have



           7   been able to comment, they would have had to understood



           8   what the underlying assumptions were for that



           9   methodology.



          10          So I'm just asking you:  In 2014, prior to this



          11   workshop, did the State Water Board publish its



          12   methodology and/or explain the assumptions that it was



          13   relying upon?



          14   A      Not to my knowledge.



          15   Q      Thank you.



          16          And then to date, as of today, has the State



          17   Board published and/or explained its methodology for the



          18   underlying assumptions that it relied upon for



          19   determining water supply availability in 2014 or 2015?



          20   A      We have continually posted the information on



          21   our website.  And as I mentioned earlier, the Board



          22   did a drought report.  Again, that is available on



          23   our website and, I believe, we received comments on



          24   that.  That is different than the workshop that you



          25   were discussing earlier.
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           1   Q      So it is your testimony that the drought -- that



           2   the Dry Year Report, that that explains the methodology



           3   that the State Board relied upon for determining water



           4   supply availability?



           5   A      It identifies the information we used.  Our



           6   data posted on the graph on the website tries to



           7   show the information and explain the information we



           8   do in pictorial.  Plus, we have the actual data



           9   posted for stakeholders to download.  And that is



          10   what a lot of consultants have done.  They've torn



          11   through that data.



          12   Q      And I guess only a few more questions and I'll



          13   wrap this up.



          14          So you've explained that you responded to some



          15   of those stakeholders' concerns regarding the data.  Has



          16   there been any public process for publishing what you



          17   have responded to and what you haven't responded to?



          18          MR. CARRIGAN:  Vague.  Asked and answered.



          19          THE WITNESS:  Any item that goes before the



          20   Board would follow the general Board policies on



          21   receiving and responding to comments.  So, again, I'm



          22   not conducting the workshop.



          23          So if that was there, plus the item that I was



          24   talking about that dealt with an alternate proposal,



          25   that would also be on the Board's website.
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           1          MR. KNAPP:  Thank you.



           2          MR. O'LAUGHLIN:  Can we go off the record to



           3   discuss the schedule for tomorrow?



           4          MS. SPALETTA:  Before we go off the record, can



           5   we simply state that we are ending the deposition for



           6   the day.  We will be continuing it tomorrow morning at a



           7   time to be agreed upon off the record.



           8          MR. O'LAUGHLIN:  Sure.



           9          MR. CARRIGAN:  So stipulated.



          10



          11           (The deposition adjourned at 4:04 p.m.)



          12



          13                            --o0o--



          14



          15   ________________________    ________________________

                 THE WITNESS                      DATE SIGNED

          16
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          19



          20                            --o0o--



          21
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           1               DEPONENT'S CHANGES OR CORRECTIONS



           2   Note:  If you are adding to your testimony, print the



           3   exact words you want to add.  If you are deleting from



           4   your testimony, print the exact words you want to



           5   delete.  Specify with "add" or "delete" and sign this



           6   form.



           7       DEPOSITION OF:  John O'Hagan (Volume I)



           8       CASE:  In re: Byron-Bethany Irrigation District



           9       DATE OF DEPO:  November 19, 2015



          10    Page  Line    CHANGE/ADD/DELETE



          11   -----  ----   ----------------------------------------



          12   -----  ----   ----------------------------------------



          13   -----  ----   ----------------------------------------



          14   -----  ----   ----------------------------------------



          15   -----  ----   ----------------------------------------



          16   -----  ----   ----------------------------------------



          17   -----  ----   ----------------------------------------



          18   -----  ----   ----------------------------------------



          19   -----  ----   ----------------------------------------



          20   -----  ----   ----------------------------------------



          21   -----  ----   ----------------------------------------



          22   -----  ----   ----------------------------------------



          23   -----  ----   ----------------------------------------



          24   -----  ----   ----------------------------------------



          25   Deponent's Signature_____________________Date_________
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           1                    REPORTER'S CERTIFICATE



           2   State of California    )

                                      ) ss.

           3   County of Sacramento   )



           4           I certify that the witness in the foregoing



           5   deposition,



           6                        JOHN O'HAGAN,



           7   was by me duly sworn to testify in the within-entitled



           8   cause; that said deposition was taken at the time and



           9   place therein named; that the testimony of said witness



          10   was reported by me, a duly Certified Shorthand Reporter



          11   Of the State of California authorized to administer



          12   oaths and affirmations, and said testimony was



          13   thereafter transcribed into typewriting.



          14           I further certify that I am not of counsel or



          15   attorney for either or any of the parties to said



          16   deposition, nor in any way interested in the outcome of



          17   the cause named in said deposition.



          18           IN WITNESS WHEREOF, I have hereunto set my hand



          19   this 23rd day of November 2015.



          20

                       _____________________________

          21           KATHRYN DAVIS

                       Certified Shorthand Reporter

          22           Certificate No. 3808
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           1              DISPOSITION OF ORIGINAL TRANSCRIPT



           2



           3



           4           Date _______________________



           5



           6   Check One



           7   _________      Signature waived.



           8



           9   _________      I certify that the witness was given the



          10   statutory allowable time within which to read and sign



          11   the deposition, and the witness failed to appear for



          12   such reading and signing.



          13



          14   _________      I certify that the witness has read and



          15   signed the deposition and has made any changes indicated



          16   therein.



          17



          18



          19



          20

               By_________________________________

          21           KATHRYN DAVIS & ASSOCIATES



          22



          23

                                        --oOo--

          24
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           1                   KATHRYN DAVIS & ASSOCIATES

                             Certified Shorthand Reporters

           2               555 University Avenue, Suite 160

                            Sacramento, California  95825

           3                        (916) 567-4211



           4   November 19, 2015



           5   State Water Resources Control Board

               Office of Enforcement

           6   Attn:  CHRISTIAN CARRIGAN

               1001 I Street, 16th Floor

           7   Sacramento, California 95814



           8   Re:  West Side Irrigation District Cease and Desist

               Order & Byron-Bethany Irrigation District Civil Hearing

           9

               Date Taken:  November 19, 2015

          10

               Dear Mr. John O'Hagan:

          11

               Your deposition transcript is now available for review

          12   And signature, and will be available for the next 30

               days.  This review is optional.  An appointment is

          13   required to review your transcript.  Please bring this

               letter with you.

          14

               You may wish to discuss with your attorney whether

          15   he/she requires that it be read, corrected, and signed,

               before it is filed with the Court.

          16

               If you are represented by an attorney, you may read his

          17   or her copy of the transcript.  If you read your

               attorney's copy of the transcript, please send us a

          18   photocopy of the Signature Line and Deponent's Change

               Sheet.

          19

               If you choose not to read your deposition, please sign

          20   here and return this letter to our office.



          21   _________________________       _______________________

                    Signature                         Date

          22

               Sincerely,

          23

               KATHRYN DAVIS, CSR No. 3808

          24

               cc:  Ms. Spaletta; Mr. Kelly; Ms. Zolezzi; Ms. Leeper;

          25   Mr. Ruiz; Mr. O'Laughlin; Mr. Tauriainen;  Ms. McGinnis;

               Ms. Morris; Mr. Knapp; Mr. Donlon
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