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Attorneys for
COUNTY OF SACRAMENTO and
SACRAMENTO COUNTY WATER AGENCY

BEFORE THE STATE WATER RESOURCES CONTROL BOARD

STATE OF CALIFORNIA

In Re:  Petition to Revise Declaration of )
Fully Appropriated Stream Systems ) COUNTY OF SACRAMENTO’S AND
Designation of American River, ) SACRAMENTO COUNTY WATER
Sacramento County ) AGENCY’S OPENING STATEMENT   
                                                                     )

1.  INTRODUCTION

In order to address the “Key Issues” listed in the State Water Resources Control Board’s

(“SWRCB”) Notice Regarding Declaration of Fully Appropriated Stream Systems Regarding

the American River, Sacramento County (“Notice”) and to determine if the Southern California

Water Company’s (“SCWC”) Petition should be granted, it is necessary to look at all of the

facts and circumstances that exist and give rise to the instant situation.  In this light, and based

upon this broad perspective, the County of Sacramento and the Sacramento County Water

Agency (hereinafter collectively referred to as “Sacramento County”) believe that the SWRCB

should not revise the Declaration of Fully Appropriated Stream Systems Regarding the American

River (“FAS Declaration”) to allow the Division of Water Rights to accept and process water
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COUNTY OF SACRAMENTO AND SACRAMENTO COUNTY WATER AGENCY’S OPENING STATEMENT

rights applications to appropriate “treated groundwater discharged into the American River.”

(See Key Issue No. 1 at Notice, p. 4.)

In dealing with SCWC’s Petition regarding the FAS Declaration, it is critical that the

SWRCB consider the matter in context.  To do otherwise would result in inappropriate and

impermissible piecemeal consideration of matters that are integrally related and inter-dependent.

2.  GROUNDWATER USE

There appears to be no dispute that the so-called “new water” which is the subject of

SCWC’s Petition is, in fact, water within the Central Sacramento County sub-basin.  In this

regard, there also appears to be no dispute that this groundwater is percolating groundwater as

opposed to “surface water” as that latter term is defined within the Water Code.  (The question

of whether this groundwater is tributary, in some manner, to the lower American River is a

different question which may or may not be implicated in the instant case.)  Finally, in this regard,

there also appears to be no dispute that many individuals and entities currently rely upon this

water.  This includes Sacramento County, California-American Water Company (“Cal-Am”),

SCWC, undoubtedly overlying landowners, and perhaps even Aerojet.  These individuals and

entities have current rights to this water as well as the right to continue to increase production

from this groundwater resource, with the exercise of due diligence.

3.  ENVIRONMENTAL PROTECTION AGENCY (“EPA”)/REGIONAL WATER
QUALITY CONTROL BOARD (“RWQCB”)ORDERS

The “new water” which is the subject of SCWC’s Petition, in addition to being water upon

which others rely and to which others have a current and future legal right, is groundwater

contaminated by Aerojet’s operations.  This contaminated groundwater is pumped, treated and

discharged to Buffalo Creek, tributary to the American River.  This RWQCB/EPA authorized and

ordered pumping is about 3,500 gallons per minute (“gpm”) with a potential increase of an

additional 6,000 gpm.  This equates to about 15,243 acre-feet annually (“afa”) that is being taken

from existing users and from those with existing rights.  (See Testimony of Keith DeVore,

Sacramento County Exhibit No. 1; see also SCWC’s Exhibit No. 25.)

//
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The significance of this process to Sacramento County, one of the entities with existing

rights to this “new water,” is detailed in the testimony of Keith DeVore, Director, Department of

Water Resources, County of Sacramento.  (Sacramento County Exhibit No. 1.)  The County has

lost 5,800 gpm of its original production capacity of 11,500 gpm in the Mather area and Sunrise

Corridor area.  While some mitigation has occurred, Sacramento County’s capacity to meet peak

water demands during hot and dry summer conditions, increased demands of existing customers,

or demand attributable to new development remains at risk.  There is no available capacity to

replace water supply wells that may be shut down in the future due to contamination.  Sacramento

County has no water supply replacement option for its Mather and Sunrise Corridor service

areas.

In addition to the current impact that this pumping is having on Sacramento County’s own

existing rights and use of water, the pumping is being undertaken without any comprehensive

review of the sustained yield of the affected groundwater basin.  A great deal of regional planning,

including the Water Forum Agreement, is being ignored.  Treating the water being pumped and

discharged by Aerojet as “new water,” rather than as groundwater, exacerbates this problem.

Unless this water is identified as groundwater, water purveyors like Sacramento County, having

once been victimized by Aerojet’s contamination, will be further victimized by a “solution” that

threatens to cure the contamination through dewatering and mining the groundwater basin.

In this context, one cannot ignore the relevant EPA Record of Decision (“ROD”)

associated with these discharges.  That ROD did not call for the re-injection of pumped and

treated contaminated groundwater, nor did it contemplate that this pumped and discharged water

would be treated as unappropriated surface water.  Instead, EPA intended “for discharge of the

treated groundwater to surface water in order to allow for the greatest potential for reuse of the

treated groundwater to provide replacement water supplies for those lost due to contamination

in the Rancho Cordova and surrounding areas.”  (SCWC Exhibit No. 25, p. 2 of appended

“Information Sheet,” emphasis added.)  Thus, the EPA/RWQCB view and interest was and is

identical with that of Sacramento County.  The groundwater in question is not “new water” free
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for appropriation, but rather is groundwater to be recovered by those who have lost water supplies

due to the Aerojet contamination.

This concept is consistent with fundamental concepts of water law.1  The law draws a clear

distinction between how it treats groundwater and how it treats surface water.  In this context,

there are legions of cases which describe, for example, the difference between percolating

groundwater, to which the law of groundwater applies, and water flowing underground in known

and definite channels or as the underflow of a surface water body, to which the law of surface

water applies.  These cases, among other things, underscore the legal distinction between these

two sources of water.

In this context, numerous cases as well as the Water Code also deal with the fact that

surface water retains its essential legal quality as surface water, even when it is stored

underground.  In a similar manner, groundwater should not lose its character as groundwater just

because it is placed within a surface water system, particularly under the facts of this case.

Indeed, the body of law dealing with foreign waters would, with limited exception, seem to

be dispositive of this point.  The use of Buffalo Creek and the American River to convey this

foreign groundwater is appropriate and does not change this situation.  (Indeed, the

RWQCB/EPA Orders and the EPA ROD clearly anticipate that those who have lost water

supplies were to recover and reuse the water that Aerojet discharged.)

//

//

//

//

                                                
1 It has been asserted that the water in question is “treated wastewater” and that “treated wastewater” belongs
to the entity that discharges it.  While this result does avoid inappropriate manipulation by third parties such as
Reclamation, it does not address the mischief that will be caused by Aerojet.  It is apparent that if this line of
reasoning prevails, Aerojet, as the technical “discharger” of this water, will seek to take this water for sale to third
parties.  This will not further the RWQCB/EPA goal of providing a replacement for those whose water supply has
been taken by Aerojet’s actions.

On a much more fundamental basis, this position is not supported by the law.  The treated water at issue
here is not the type of wastewater that is dealt with in relevant statutory provisions.  The wastewater dealt with in
Water Code section 1210 et seq. is wastewater from a sanitary sewer system.  That is simply not the situation that
exists here.  (See Sacramento County Exhibit No. 1.)
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While this would be the result under different facts, it is compelled by the actual facts in this

case.  Here SCWC, Cal-Am, and Sacramento County have legitimate appropriative groundwater

rights which they have exercised in producing a water supply, including drinking water, for a

significant portion of Sacramento County.  They intend to continue and, in the exercise of due

diligence, expand on this municipal use of water

Aerojet and others have contaminated potions of the groundwater basin and because of this

contamination, SCWC, Cal-Am and Sacramento County wells have been shut down and other

wells are currently threatened.  In order to address this problem and to clean up the groundwater

basin, EPA and the RWQCB have ordered Aerojet to pump and treat this contaminated

groundwater and to discharge this water into Buffalo Creek and then to the American River.  Also,

as part of this regulatory scheme, EPA and the RWQCB have ordered that this discharged water

be made available for reuse by those with groundwater rights lost by Aerojet’s contamination.

In this context, SCWC’s Petition is nothing more than the attempt of an entity whose water

supply has been taken from it by contamination to make itself whole.2  The problem with the

means that it has attempted to use is that it has the potential for mischief by third parties who will

attempt to exploit the situation for their own material gain.  The position of the United States

Bureau of Reclamation (“USBR” or “Reclamation”) is an excellent example.  They have taken

the position that if the treated groundwater is “surface water,” then it has been abandoned and is

subject to appropriation by senior appropriators, such as itself and the Department of Water

Resources (“DWR”).  Moreover, Reclamation (and DWR) contend that certain conditions

associated with surface water, including Term 91, must apply to the diversion of this “new

water.”

//

//

                                                
2 SCWC’s citation to SWRCB Order WR 2000-12, dealing with the revision of the FAS Declaration
regarding the Santa Ana River, is not at all compelling.  There the “new water” associated with a portion of the
Order was, in fact, surface flood flows that previously could not be captured.  The revision recognized the current
(at the time of Order WR 2000-12) ability to capture and divert this surface water.  The remaining increment of
“new water,” at issue in Order WR 2000-12, derived from discharges from a wastewater treatment plant.  This
wastewater treatment plant was of the kind dealt with in Water Code section 1210 et seq.  (See fn.1, supra.)
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In this context, Aerojet’s insistence that the scope of these hearings not include a discussion

of the ownership of surface water is quite telling.  (See Aerojet’s Motion to Exclude Evidence.)

As their legal counsel’s cross-examination of Reclamation witnesses telegraphed, they will claim

that this “new” surface water is theirs, free for them to sell to others.  This view, of course,

ignores EPA’s ROD and the fact that this “new water” has, from the beginning, been earmarked

for use by those with lost groundwater supplies.

The point, however, is that the water at issue is, in fact and law, not new surface water, but

groundwater for which parties have a current right.  The fact that it may be now conveyed through

surface water sources does not change that reality.  If it did, then the entire EPA/RWQCB process

would be flawed in a fundamental manner.

EPA and the RWQCB seek to clean up the groundwater basin and make water purveyors

and others who rely upon effluent and groundwater whole.  This can only be done if the water

pumped and discharged is earmarked as groundwater available for use by those with groundwater

rights to it.  To do otherwise would transmute a legitimate pump, treat and discharge groundwater

remediation program into a “pump and dump” scheme that provides little or no actual benefit.

Indeed, as noted in the DeVore testimony, a pump and dump scenario would be an unreasonable

use of groundwater in violation of Article X, section 2, of the California State Constitution.

The SWRCB, as the ultimate authority with respect to water quality as well as post-1914

surface water rights, must interpret the RWQCB’s Order in a manner that is reasonable and

rational.  At a very fundamental basis, this means insuring that those sought to be protected by

EPA and the RWQCB’s Order are not inadvertently victimized by it.  This can only be done by

recognizing that the water in question is groundwater and not “new” surface water.

4.  SWRCB’S JURISDICTION WITHIN THE SCOPE OF THE FAS DETERMINATION

As noted in Sacramento County’s Opposition to Aerojet’s Objection and Motion to

Exclude Testimony, a decision by the SWRCB to revise the FAS Declaration would lead to an

ultimate evaluation by the SWRCB of what to do with the “new” unappropriated surface water.

That question is outside of the scope of this hearing.  A decision not to adjust the FAS

//
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Declaration, however, would necessitate some further finding that would preclude third parties

from treating this groundwater as “abandoned” or otherwise available surface water.

The SWRCB, of course, has no direct jurisdiction over groundwater.  It does, however, have

responsibilities associated with the RWQCB’s actions which have given rise to the instant

situation and it also has the clear power and authority to preclude the diversion of “treated

groundwater discharged into the American River” by stating that this water cannot be diverted as

surface water (since it is not surface water).  This would allow treated groundwater to be

recovered by those with overlying and appropriative rights to it.

In this context, the type of finding/order that would be most appropriate, consistent with

prior FAS Declarations, would contain within it something like the following:

IT IS HEREBY ORDERED that SCWC’s Petition to revise the FAS
Declaration Regarding American River, Sacramento County, is DENIED, subject to
the following determinations:

1. The “new water” sought by SCWC to be declared as
unappropriated surface water is, in fact, groundwater subject to the rights of
rediversion and use by entities and individuals with overlying or appropriative rights
within the groundwater basin from which it was pumped.  These entities include, but
are not necessarily limited to, SCWC, Sacramento County, and Cal-Am.

2. The instant determination is consistent with relevant EPA decisions,
court decrees and orders associated with the clean-up of contamination within the
relevant groundwater basin and the intent that water pumped, treated and discharged
be replacement water supplies for those lost due to contamination in the Rancho
Cordova and surrounding areas.

3. This groundwater shall not be diverted as surface water, nor shall it
be diverted as “abandoned water.”

4. The diversion of this surface water shall not be the subject of
Term 91 requirements or any other terms or conditions limiting surface water
diversions.

5. Nothing herein is intended to provide that the actual diversion of
groundwater is being authorized by the SWRCB.  The SWRCB is here only
determining that the water at issue is groundwater.

5.  ENVIRONMENTAL COMPLIANCE

Sacramento County’s Exhibit No. 2 addresses issues associated with the environmental

impacts to the American River of the diversion of the subject groundwater from the American

River.  In summary, this testimony and the accompanying sub-exhibits conclude that there will be
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no significant adverse impact if this water is diverted by those with rights to this groundwater.

This type of analysis will be utilized as part of any needed environmental review of a project to re-

divert this groundwater by those whose supplies have been adversely affected by Aerojet’s

contamination.

6.  KEY ISSUES

The SWRCB posed five Key Issues in its Notice.  These issues in many respects ignore the

first question that should be posed:  Should the “new water” in question be treated as “surface

water” or as “groundwater”?  Sacramento County’s response to this question is that it should

be treated as groundwater.

In this context, Sacramento County answers the first Key Issue in the negative:  The

SWRCB should not revise the Declaration to allow the Division of Water Rights to accept and

process water right applications to appropriate “treated groundwater discharged into the

American River.”  Treated groundwater is still groundwater and the fact that it is discharged into

the American River does not change this fact.

The rest of the Key Issues, in a very material way, beg the very question that should be at

issue.  One can answer each of these questions in the affirmative or provide the requested

information with respect to the extent of “new water” that may be within the lower American

River without ever addressing how that water should properly be characterized and dealt with.

Again, Sacramento County believes this water should be dealt with as groundwater subject to

diversion solely by those who have been or will be adversely affected by the contamination that

precipitated the pump-treat-discharge process.

//

//

//

//

//

//

//
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7.  CONCLUSION

Based upon the foregoing, Sacramento County respectfully requests that the SWRCB treat

the “new water” at issue as groundwater and, in that context, Sacramento County further requests

that the SWRCB preclude those with surface water rights from diverting this water, reserving or

preserving its diversion and use to those with groundwater rights that have been adversely affected

by contamination.

Dated:  June 12, 2002 ROBERT A. RYAN, JR., COUNTY COUNSEL
COUNTY OF SACRAMENTO

SOMACH, SIMMONS & DUNN
A Professional Corporation

By:                                                                   
Stuart L. Somach

Attorneys for
COUNTY OF SACRAMENTO and
SACRAMENTO COUNTY WATER AGENCY
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PROOF OF SERVICE

I am employed in the County of Sacramento; my business address is 400 Capitol Mall,
Suite 1900, Sacramento, California; I am over the age of 18 years and not a party to the
foregoing action.

On June 12, 2002, I served the following document(s):

COUNTY OF SACRAMENTO’S AND SACRAMENTO COUNTY WATER AGENCY’S
OPENING STATEMENT

 X (by electronic submission) on the following parties, at their e-mail addresses as provided,
in said action listed below:

Michael Fife [Representing Southern California Water Company]
Hatch & Parent
21 East Carrillo Street
Santa Barbara, CA 93101
mfife@hatchparent.com

Ronald M. Stork [Representing Friends of the River]
915 - 20th Street
Sacramento, CA 95814
rstork@friendsoftheriver.org

Jan S. Driscoll [Representing California-American Water
Allen, Matkins, Leck, Gamble & Mallory Company]
501 West Broadway, Suite 900
San Diego, CA 92101-4219
jdriscoll@allenmatkins.com

AND

 X  (by facsimile transmission) to the person at the address and phone number set forth
below:
 X (by mail) on all parties in said action listed below, in accordance with Code of Civil
Procedure §1013a(3), by placing a true copy thereof enclosed in a sealed envelope in a designated
area for outgoing mail, addressed as set forth below.  At Somach, Simmons & Dunn, mail placed in
that designated area is given the correct amount of postage and is deposited that same day, in the
ordinary course of business, in a United States mailbox in the City of Sacramento, California.

SEE ATTACHED SERVICE LIST

I declare under penalty of perjury that the foregoing is true and correct under the laws of
the State of California.  Executed on June 12, 2002, at Sacramento, California.

                                                                        
Susan Bentley
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SERVICE LIST

Michael Fife [Representing Southern California Water Company]
Hatch & Parent
21 East Carrillo Street
Santa Barbara, CA 93101
mfife@hatchparent.com

Ronald M. Stork [Representing Friends of the River]
915 - 20th Street
Sacramento, CA 95814
rstork@friendsoftheriver.org

Jan S. Driscoll [Representing California-American Water
Allen, Matkins, Leck, Gamble & Mallory Company]
501 West Broadway, Suite 900
San Diego, CA 92101-4219
jdriscoll@allenmatkins.com

Janet K. Goldsmith [Representing Aerojet-General Corporation]
Kronick, Moskovitz, Tiedemann & Girard
400 Capitol Mall, 27th Floor
Sacramento, CA 95814-4417
Fax:  (916) 321-4555

Martha H. Lennihan [Representing City of Sacramento]
Lennihan Law
2311 Capitol Avenue
Sacramento, CA 95816
Fax:  (916) 321-4422

Jennifer Decker [Representing Department of Fish and Game]
Department of Fish and Game
1416 Ninth Street, 12th Floor
Sacramento, CA 95814
Fax:  (916) 654-3805

M. Catherine George, Staff Counsel [Representing CVRWQCB]
State Water Resources Control Board
P.O. Box 100
Sacramento, CA 95812
Fax:  (916) 341-5199

James E. Turner [Representing U.S. Bureau of Reclamation]
Office of the Regional Solicitor
PSW Region
2800 Cottage Way, E-1712
Sacramento, CA 95825
Fax:  (916) 978-5694

Samantha Olson
State Water Resources Control Board
Division of Water Rights
1001 I Street
Sacramento, CA 95814































































































































































































































































































































































































































































































































































































































































































































































































































































































































































Telephone: 916.321.4460
Facsimile 916.321.4422

MARTHA  H.  LENNIHAN
mlennihan@lennihan.net

LORI LEI “RICO” K. OZAKI
lozaki@lennihan.net 

May 10, 2002

Via E-mail

State Water Resources Control Board
Division of Water Rights
PO Box 2000
Sacramento, CA 95812-2000
Att: Jean McCue

RE: Peti tion to Revise Declaration of Fully Appropriated Stream Systems
Regarding the American River, Sacramento County

Dear Ms. McCue:

Enclosed for filing are e-mail attachments of the City of Sacramento’s Exhibit
Identification Index and Exhibits as listed thereon.

A copy of this package has been sent via first class mail to each of the parties
identified on the attached service list.

If you have any questions, please contact me.

Sincerely
LENNIHAN LAW
A Professional Corporation

By: ____________________________
Martha H. Lennihan

Enclosure(s) as Indicated
cc: Service List

Gary Reents, Department of Utilities, City of Sacramento
Joe Robinson, Office of the Attorney, City of Sacramento

f:MHL 051002 McCue ltremail.wpd
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AMERICAN RIVER FAS PETITION HEARING 

Exhibit Identification Index

Participant CITY OF SACRAMENTO

Exhibit No. Description Status as Evidence
Introduced Accepted By

Official
Notice

CITY A

CITY B

CITY C

CITY D

CITY E

CITY F

CITY G

CITY H

CITY I

CITY J

Written Testimony of Gary Reents

City American River Water Right
Permits (4)

Written Testimony of Robert Wagner

Resume of Robert Wagner

American River Study Area :
Monitoring Well Locations and
Potentiometric Surface Elevations

Aerojet GET Effectiveness Evaluation
for the American River Study Area,
February 2000

Hydrologic Cross Section A-A’ – Figure
3-2 from Aerojet GET Effectiveness
Evaluation for the American River
Study Area, February 2000

USGS: American River Bed Elevation

Potentiometric Surface Elevations
(Figures 1, 2 and 3)

Department of Water Resources
Bulletin 133

 



City of Sacramento 
Exhibit CITY A 

 
Testimony of Gary Reents 
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State Water Resources Control Board Hearing Re: Southern California Water Company 

Petition for Relief from Fully Appropriated Determination, American River 
 

City of Sacramento Exhibit CITY A 
 

WRITTEN TESTIMONY  
OF GARY REENTS 

 
 
 
 
1. My name is Gary Reents. I am a registered civil engineer (CA license C40290). I am the 

Engineering Services Manager of the Department of Utilities, City of Sacramento, 1395 
35th Avenue, Sacramento, CA 95822-2911. I have held this position since July 8, 1995.  
The Department of Utilities manages the City’s water diversions, treatment and 
distribution, including its diversions from the Lower American River at the Fairbairn 
Water Treatment Plant. As Engineering Services Manager, I work directly for the 
Director of the Department, focusing on engineering matters and special projects and 
supervising a staff of 63 people. I am familiar with the City’s water supply facilities and 
operations.  

 
2. The City holds four water right permits on the lower American River issued by the State 

Water Resources Control Board. The Permit and Application Numbers are:  
 A. Permit No. 11358 (Application 12140); 
 
 B. Permit 11359 (Application 12321); 
      
 C. Permit 11360 (Application 12622); and  
 
 D. Permit 11361 (Application 16060) 
  

These Permits are in the above referenced Application files at the SWRCB, are public 
records prepared by a public agency, and are incorporated herein by reference as City of 
Sacramento Exhibit CITY B. 

 
The City’s primary points of diversion for these permits are near the confluence of the 
American and the Sacramento Rivers, downstream of the location of the Aerojet 
groundwater remediation project, and the Southern California Water Company proposed 
diversion of groundwater discharged to the Lower American River.   
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3. The City uses and relies upon the water supply derived from these water rights to provide 
municipal and industrial water for beneficial uses by residents and businesses within the 
permitted places of use.  The City also has a water right settlement contract with the 
United States Bureau of Reclamation. 

 
4. The City is a participant in the Sacramento regional Water Forum. As part of the Water 

Forum process the City and other water purveyors in the region entered into agreements 
in furtherance of maintenance of adequate instream flows in the Lower American River. 
When flows become low in the American River, the City is required to cease use of the 
additional capacity the City is now constructing at its Fairbairn Water Diversion and 
Treatment Facility on the Lower American River, and if possible utilize instead capacity 
in its Sacramento River Diversion and Treatment Plant. 

 
5. The City is appearing in this proceeding for the purpose of protecting its water rights and 

because a reduction in flows in the American River, particularly under low flow 
conditions, can cause a significant burden on and injury to the City. The SWRCB should 
not grant relief from the Declaration of Full Appropriation for the American River absent 
a clear demonstration that there is “new” water not taken into account in the decisions 
upon which the existing determination of full appropriation is premised, and that this 
water is not needed to meet existing demands.     
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City of Sacramento Water Right Permits 



 
  
 

City of Sacramento Water Right Permits 
 
 
 

The following City of Sacramento water right permits are contained in the 
Application files at the SWRCB, are public records prepared by a public agency, 
and are incorporated herein by reference pursuant to 23 CCR section 648.3 as 
City of Sacramento Exhibit CITY B.  The specific Permit and Application 
numbers are:  

 
 A. Permit No. 11358 (Application 12140) 
 
 B. Permit No. 11359 (Application 12321) 
      

C. Permit No. 11360 (Application 12622) 
 
 D. Permit No. 11361 (Application 16060) 
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Testimony of Robert C. Wagner 



 
City of Sacramento 

State Water Resources Control Board Hearing Re: Southern California Water 
Company Petition for Relief from Fully Appropriated Determination, 

American River 
 

EXHIBIT CITY C 
 

WRITTEN TESTIMONY 
OF ROBERT C. WAGNER 

 
 
 

 

1. I am a licensed Civil Engineer in the State of California and President of the firm of 

Wagner&Bonsignore Consulting Civil Engineers in Sacramento, California.  I presently 

serve in the capacity of Engineer for the Court Appointed Watermaster in the matter of 

Barstow v. Adelanto, a major groundwater adjudication involving 475 parties and 1500 

wells in San Bernardino County, California.  In addition, I am the Engineer for a number 

of municipalities, water districts, community service districts and private clients involved 

in groundwater resource matters and matters related surface water rights.  I have been 

qualified and testified as an expert witness in hydrology in the Superior Courts in San 

Bernardino and Riverside Counties and before the State Water Resources Control Board 

(State Board) in the water rights proceeding which culminated in Decision 1635 on the 

South Fork of the American River.  A true and correct copy of my professional resume is 

attached  (City of Sacramento Exhibit CITY D). 

 

2. Petitioner Southern California Water Company (SCWC) submitted a Petition (Petition) to 

the State Board on November 7, 2001 requesting a revision to the Fully Appropriated 

Streams Declaration for the Lower American River (FAS Determination).  SCWC is 

asking the State Board to revise the FAS Determination so as to accept a water right 

application, Application No. X003385 (Application), and to grant it a permit to 

appropriate “non tributary water” discharged to the American River via Buffalo Creek by 

Aerojet Corporation.  SCWC indicates in its Petition that Aerojet is now authorized to 

discharge up to 3500 gpm into Buffalo Creek, which is tributary to the Lower American 
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River.  The Petition indicates that Aerojet may be authorized to increase the amount it 

discharges in the future and that the additional discharges would also be subject to 

appropriation by SCWC.  

 

3. SCWC’s May 1, 2002 letter served on the parties to this proceeding indicates that the 

amount of water SCWC seeks to appropriate could be an additional 6,000 gpm from 

facilities known as “GET E/F”, pending a “tentative revision of Areojet’s NPDES permit 

No. CA0083861.”  SCWC also identifies up to 8,000 gpm that is anticipated to be 

produced from Western Groundwater Operable Unit Treatment System (WGOU).  If 

these amounts are additive and if all of this water was pumped and discharged, the 

amount of water sought by SCWC would be 17,500 gpm or as much as 28,000 acre-feet 

per year. Neither the Petition nor the Application state how much water is sought to be 

appropriated, or where the points of diversion are. 

 

4. The State Board in its April 26, 2002 letter regarding this matter set forth the scope of the 

proceeding as follows:  “For purposes of this proceeding, a finding that water is available 

simply refers to whether there is new water, different from the water understood to be 

available when the orders that are the basis for listing the stream on the Declaration were 

issued.”  Based upon this direction, relief from the State Board’s existing FAS 

Determination for the American River can be granted only if Petitioner SCWC 

demonstrates that there is “new water” developed from Aerojet’s groundwater pumping 

and discharge, that was not taken into consideration as part of the American River Stream 

System at the time of State Board Decisions 1108 and 1211 (1963 and 1965 

respectively). Any such demonstration must include an analysis of the conditions that 

existed in the groundwater aquifers and surface water systems, prior to and during those 

years.  The analysis must evaluate whether or not the groundwater system was tributary 

to the surface flow of the river and to what degree, at the time when the river system 

physically became fully appropriated.  The data and analysis submitted to date by 

Petitioner SCWC including and in support of its Petition is insufficient to make such a 

determination.  The testimony and evidence to be submitted by SCWC may adequately 

address this.  However, it is not yet available to the parties.  
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5. The City did not undertake the work mentioned above. However, on behalf of the City, I 

did gather information that is relevant and useful to this Board’s inquiry into whether the 

groundwater pumped by Aerojet’s American River Groundwater Extraction and 

Treatment (ARGET) project is hydraulically connected to the American River, and 

whether it would contribute flow during the season that the State Board determined the 

lower American River to be fully appropriated  (July 1 through October 31).  Based upon 

this preliminary review, my observations and findings thus far are as follows.   

 

6. The area of my investigation is shown on City of Sacramento Exhibit CITY E. This area 

is located on the north and south sides of the reach of the American River downstream 

from Nimbus Dam and between Hazel Avenue and Sunrise Blvd. in Sacramento County.  

While this area is limited in scope relative to the entirety of Aerojet’s groundwater 

remediation effort, it shows the interaction of the groundwater and river system in an area 

subject to pumping and monitoring, and identified by SCWC as a source of water sought 

to be appropriated.  Shown on Exhibit CITY E are the locations of various monitoring 

wells and extraction wells that are part of the ARGET project.  I prepared City of 

Sacramento Exhibit CITY E using data obtained from a document titled “GET 

Effectiveness Evaluation for the American River Study Area, Gencorp Aerojet, February 

2000” (GET, Feb 2000) (City of Sacramento Exhibit CITY F). 

 

7. The ARGET project pumps contaminated groundwater into a treatment system and 

discharges the water into the American River via Buffalo Creek.  Various aquifers have 

been mapped and designated by Aerojet as layers A through E.  Layer A is the upper 

most aquifer unit and layer E is the lowest (in elevation) aquifer unit.  Layers A through 

D are most prevalent within this area.  A hydrologic cross section showing these units is 

attached as City of Sacramento Exhibit CITY G. This cross section is a copy of Figure 3-

2 from GET, Feb 2000 (City of Sacramento Exhibit CITY F). 
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8. According to the United States Geological Survey (USGS), the approximate elevation of 

the river channel bottom, at a location about 340 downstream of the USGS gaging station 

American River at Fair Oaks, is 68.62 feet above mean sea level (msl) (City of 

Sacramento Exhibit CITY H).  I have estimated that the elevation of the channel bottom 

decreases in the westward direction at the rate of about 1 foot per 1,000 feet of distance 

along thread of the river.  

 

9. Water levels measured in some of the monitoring wells during April 1998 show that the 

potentiometric surface in aquifer units A through D are at the same elevation or higher in 

elevation than the bottom of the river channel.  This means that under certain hydrologic 

conditions groundwater has the potential to discharge to the river.  The measurements 

were made prior to the commencement of pumping for this project, and are reported on 

Figures 3-15, 3-16, 3-17 and 3-18 of GET, Feb 2000 (Exhibit CITY F.) This data is 

shown graphically on Exhibit CITY E. 

 

10. Figures 1 through 3 (City of Sacramento Exhibit CITY I) show the potentiometric water 

surfaces measured in the monitoring wells two months after pumping commenced 

(October 1998), eight months after pumping commenced (April 1999), and fourteen 

months after pumping commenced (October 1999).  I prepared these three figures using 

data from GET, 2000, Figures 3-15, 3-16, 3-17 and 3-18.  After 14 months of pumping 

the potentiometric surface in some wells was still higher than the bottom of the river 

channel.   

 

11. The data presented on Exhibit CITY E and Figures 1 through 3 demonstrate that under 

certain circumstances the groundwater in aquifer units A through D, which is the source 

of the “new water” identified in the Petition and documents served on the parties by 

SCWC April 29, 2002 and May 1, 2002, could have been tributary to the river and would 

not therefore be “new” water.  In order to show whether or not the water extracted and 

discharged by Aerojet that is proposed to be appropriated by SCWC was not previously 

considered in the FAS Determination, additional information and analysis is needed.  
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Specifically, it is not adequate to determine whether the pumped and discharged 

groundwater was recently or is now tributary to the surface flow; the Petitioner must 

demonstrate whether the groundwater at issue was interconnected with the river system 

during the period upon which the 1963 and 1965 SWRCB decisions are premised.  This 

requires among other things evaluation of historic water levels in the ground water 

aquifers at issue.  It is very possible that the groundwater was interconnected to a greater 

degree than it is currently.  For example, if there has been a general lowering of the 

groundwater table since the time that the FAS designation was made the water discharged 

by ARGET and WGOU may be water that was already a part of the fully appropriated 

river system.  

 

12. Plate 5 from Department of Water Resources Bulletin 133 (Bulletin 133) shows 

groundwater contours in the spring of 1946 and spring of 1953.  Plate 6 from Bulletin 

133 shows groundwater contours in the spring of 1962 and spring of 1963.  I note that the 

water levels as indicated by these contour lines were not correlated to the specific units of 

the aquifer system as Aerojet and Petitioner SCWC define them.  However, this data is 

indicative of the fact that in the past groundwater levels were generally at a higher 

elevation than they are currently.  Bulletin 133 indicates, “that there has been a general 

decline throughout the entire area of investigation with the least amount of change 

occurring where the American River is influencing the recharge. The greatest change, 

approximately 20 feet, occurs in the Rancho Cordova area where intense urban 

development has taken place…” Page 18, Bulletin 133. Bulletin 133 is incorporated by 

reference as City of Sacramento Exhibit CITY J. Cited portions of Bulletin 133 are 

physically attached in City of Sacramento Exhibit CITY J. 

 

13. A review of Plates 5 and 6 from Bulletin 133 (Exhibit CITY J) indicates that there was 

also a change in the direction of groundwater flow between 1946 and 1963.  Generally, 

groundwater flows in a direction perpendicular to the contour lines.  In 1946 the general 

direction of flow from the intersection of White Rock Road and Folsom Blvd. to the east, 

was toward the river.  By 1963 the general direction of flow was parallel to the river in 

the area of west of Sunrise Blvd.  East of Sunrise Blvd however the direction of 
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groundwater flow was still toward the river.  Plate 6 indicates that in the spring of 1963 

groundwater levels were still higher than the elevation of the bottom of the river channel. 

 

14. Decision 1108 was entered in 1963, and in part is the basis of the FAS Declaration for the 

American River.  The groundwater contours shown on Plates 5 and 6 of Bulletin 133 

suggest that at the time of Decision 1108, groundwater may have contributed to the 

surface flow of the river to a greater degree than is presently the case. 

 

15. Based on the foregoing, the groundwater system has been tributary to the American River 

through one or more of the aquifer units that are proposed to be the source of water for 

SCWC’s project, and at the locations where wells identified by SCWC for purposes of 

this Petition and the Application are located.   There has been insufficient data and 

analysis presented to determine whether and how much of the water could be considered 

“new”.  There has been insufficient data presented to determine the extent that the 

American River has been affected by the groundwater treatment operations, both 

pumping and discharging, since the American River system was included in the FAS 

Declaration.  Consequently, there is insufficient data presented to determine whether or 

not the water sought by the Petition meets the standard of “new” water not previously 

considered by the State Board when it declared the American River to be fully 

appropriated.   

 

16. If any “new” water is demonstrated to be present, an entirely separate analysis is 

necessary to determine whether any of it is unappropriated, or available for appropriation.  

Since the SWRCB has determined that that is an issue for a subsequent proceeding on the 

Application, if any, I do not address it here.  

 

17. City of Sacramento Exhibits CITY D through J are true and correct copies of the 

documents described in the foregoing testimony.  

 

         _____________________ 

           Robert C. Wagner, P.E. 
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Resume of Robert C. Wagner 



 
 
 
 
 

 
 

ROBERT C. WAGNER 
PROFESSIONAL RESUME  
 
 
REGISTRATION: 

Civil Engineer, California (License No. 52903) 
 
 
EDUCATION: 

B.S. Civil Engineering - California State University, Sacramento, CA - 1988  
 

 
EXPERIENCE: 
 
Wagner & Bonsignore, Consulting Civil Engineers, A Corporation - Sacramento, California 
Principal - April 1998 to Present 
 

 Water Resources Management, including Watermaster services, administration of court 
judgments and litigation support. 

 
 Perform hydrology studies and water availability analysis for water storage and diversion 

projects. 
 
 Acquisition, defense and administration of water rights. 

 
 
James C. Hanson, Consulting Civil Engineer, A Corporation - Sacramento, California 
Senior Engineer - May 1990 to April 1998  

 
Water rights analysis, water production determinations, hydrologic analysis and land use 
classifications. 

 
 
State Water Resources Control Board, Division of Water Rights - Sacramento, California 
Assistant Civil Engineer - September 1988 to May 1990  
 

Process water right applications pursuant to State Board policy and Title 23 of the California 
Code of Regulations. 
 

 
 

 

 



RECENT EXPERIENCE INCLUDES THE FOLLOWING: 
 
Engineering expert on behalf of City of Ukiah in connection with water rights and hydrology of 
the Russian River, Mendocino County. 
 
Engineering expert on behalf of Sonoma County Water Agency in connection with development 
of agricultural reuse project for use of treated wastewater for vineyard irrigation. 
 
Engineering expert and consultant in connection with analysis of water production and 
hydrologic data for development of water use agreements for over 100 growers in the Dry Creek 
Valley in Sonoma County. 

 
Engineering expert for City of Santa Maria in connection with the hydrologic resources of the 
Santa Maria Groundwater Basin. 
 
Engineering expert in the matter of Bonadiman v. Evans in San Bernardino Superior Court on 
behalf of prevailing party Evans.  Research and documentation of water development and water 
right acquisition dating to 1843. 

 
Engineering expert for The Wildlands Conservancy in connection with water resource matters 
for extensive land holdings in San Bernardino and Kern Counties. 

 
Engineering expert for Wells Fargo Bank in connection with the analysis of water rights and 
water availability on the Kern River. 

 
Watermaster Engineer for the Mojave Basin Area Watermaster in the matter of the Mojave River 
Adjudication, City of Barstow, et al, vs. City of Adelanto, et al.  Collection and analysis of data 
for preparation of Annual Watermaster Report, including groundwater production and hydrology 
studies of the Mojave River System and groundwater basin in connection with storm flow base 
flow separation determination and the analysis of water transfers and land use changes.  
Preparation of Annual Watermaster report. 

 
Engineering expert on behalf of the Mojave Water Agency in connection with Mojave Basin 
Area Adjudication.  Coordinate activities for professional and subprofessional staff for 
collection, analysis and verification of water production records for approximately 7,000 wells in 
the Mojave River Basin.  Participate in meetings of the Joint Engineer-Attorney Drafting 
Committee formed to negotiate and draft the Stipulated Judgment.  Participation in the drafting 
and ongoing revisions of the Watermaster Rules and Regulations. 

 
Engineering expert in connection with engineering services for the Warren Valley Basin 
Watermaster, San Bernardino County.  Analysis of groundwater production records and basin 
hydrology for preparation of Annual Watermaster Report. 

 
 

 
 

 
 



 
Engineering expert in connection with work for East Valley Water District, San Bernardino 
County, regarding the analysis of surface and subsurface hydrology of the Santa Ana River and  
the availability of water for the Seven Oaks Dam Project and fully appropriated listing of the 
Santa Ana River. 

 
Engineering expert on behalf of Kirkwood Associates before the State Water Resources Control 
Board in the matter of South Fork American River Hearings, October 1995.  Analysis of the 
South Fork American River and Caples Creek hydrology in connection with same. 
 
Engineering expert in connection with work for High Desert Water District, San Bernardino 
County, regarding the analysis of water quality and ground water elevation data for monitoring 
the potential impacts of ground water extractions from the Ames Valley Basin.  

 
Engineering expert in connection with work for Hidden Valley Lake Community Services 
District, Lake County, regarding the hydrologic analysis of Upper Putah Creek Watershed and 
the Coyote Valley groundwater basin in support of amendments to fully appropriated stream 
status and applications to appropriate surface and subsurface water from Putah Creek; continued 
monitoring of the Coyote Valley groundwater basin in connection with administration of water 
rights. 

 
 
CONTINUING EDUCATION 
 

“California Environmental Quality Act Update”, University of California, Davis - February 1992 
“California Water Law”, University of California, Davis - November 1989 to January 1990 
“Understanding Wetlands and 404 Permitting”, ASCE July 1997 
“Fundamentals of Water Rights and Colorado River Issues”, University of Nevada, Las Vegas    
January 1998 
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Aerojet American River Study Area 
Various Monitoring Well Locations 

And Potentiometric Surface, April 1998 
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Aerojet Sacramento Site 

GET Effectiveness Evaluation for the American River 
Study Area Prepared by Gencorp Aerojet 

 February 2000 
 



 
 
 

Aerojet Sacramento Site 
GET Effectiveness Evaluation for the American River Study Area 

Prepared by Gencorp Aerojet 
 February 2000 

 
This document was recently filed with the State Water Resources Control Board in this 
proceeding and served on all parties as Southern California Water Company Exhibit 18.  (SCWC 
Counsel Letter dated April 29, 2002.) It is already readily available to all parties and to the 
SWRCB.  Pursuant to discussion with SWRCB counsel and in the interest of avoiding 
unnecessary and wasteful duplication, the City of Sacramento refers to and incorporates this 
exhibit by reference.  
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Hydrologic Cross Section A-A’ (Figure 3-2) 

GenCorp Aerojet Effectiveness Evaluation for the 
American River Study Area, February 2000 
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United States Geologic Survey 

Elevation of Bottom Channel at Cableway Section 
American River at Fair Oaks 
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Potentiometric Surface 

Aquifer Level A, B, C & D 
October 1998, April 1999, October 1999 
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American River Study Area, Figures 3-15, 3-16, 3-17, 3-18, February 2000.
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Data obtained from, GenCorp Aerojet GET Effectivness Evaluation for the
American River Study Area, Figures 3-15, 3-16, 3-17, 3-18, February 2000.

Data for April 1998 is shown on Plate 1
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Department of Water Resources 

Bulletin No. 133 
Folsom – East Sacramento 

Ground Water Quality Investigation 
 

March 1964 
 
 
 
 
 
 
 
 
 
 
 

A copy of this document is located at the California State Library, 900 N Street, Sacramento, CA. 
Under Call Number W750.B9 #133 and is located on the 3rd floor.  A copy of this document was 
delivered to the Files room of the Division of Water Rights, State Water Resources Control Board 
at 1001 I Street, Sacramento, CA on May 10, 2002 at 9:00 am with instructions that it be placed 
in the Division Library on the 14th floor with DWR Publications.  Pages 30,79,90,92 and 96 are 
missing from this copy. 



 
 
 
 Department of Water Resources Bulletin No. 133 

Folsom-East Sacramento Ground Water Quality Investigation 
March 1964 

 
 
 

This document is a public record prepared and published by a public agency, and 
is in the files of the State Water Resources Control Board in that agency’s library.  
The City of Sacramento incorporates it herein by reference pursuant to 23 CCR 
section 648.3.  Furthermore, incorporation by reference is justified because this 
same Bulletin has been filed with the State Water Resources Control Board and 
served on the parties to this proceeding as Southern California Water Company 
Exhibit 12.  It is already readily available to all parties and to the SWRCB; to 
duplicate it again would be an unnecessary and wasteful undertaking.   









 PROOF OF SERVICE 
 
 I am employed in the County of Sacramento, State of California.  I am over the age of 18 
years and not a party to the foregoing action; I am employed by Lennihan Law, A Professional 
Corporation, 2311 Capitol Avenue, Sacramento, CA 95816 
 
 I am familiar with the regular mail collection and processing practice of said business, 
and in the ordinary course of business the mail is deposited with the United States Postal Service 
that same day. 
 
 On May 10, 2002 I served a true and correct copy of 
 

EXHIBITS REGARDING AMERICAN RIVER FAS HEARING 
 
 on all parties in said action by causing a true copy thereof to be 
 
 [    ] (by facsimile transmission) from (916) 321-4422 to the person(s) at the Fax 

number(s) set  forth below. 
 [ x ] (by mail) on all parties in said action listed below, in accordance with Code of 

Civil Procedure § 1013a(3), by placing a true copy thereof enclosed in a sealed 
envelope with postage thereon fully prepaid in the designated area for outgoing 
mail, addressed as set forth below. 

 [     ] (by personal delivery) by personally delivering a true copy thereof to the person 
and at the address set forth below. 

 
as addressed below: 
   
 SEE ATTACHED SERVICE LIST 
 
 
 
 I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct. 
 
 Executed on May 10, 2002, at Sacramento, California 
 
 
  
 
       ___________________________ 
       Sara Leggett 



 
 
 

Service List 
 
 
 
 
 
Michael Fife     
Hatch & Parent    
21 East Carrillo Street   
Santa Barbara, CA 93101 
Facsimile No: (805) 965-4333  
Rep: Southern California Water Company 
 
Ronald M. Stork    
915 20th Street    
Sacramento, CA 95814 
Facsimile No: (916) 442-3396  
Rep: Friends of the River   
      
  
Jan S. Driscoll 
501 W, Broadway, Ninth Floor 
San Diego, CA 92101 
Facsimile No: (619) 233-1158 
Rep: California-American Water Company 
 
 
Stuart L. Somach/William E. Hvidsten 
400 Capitol Mall, Suite 1900 
Sacramento, CA 95814 
Facsimile No: (916) 446-8199 
Rep: Sacramento County/Sacramento County 
Water Agency 
 
 
 
 

 
 
 
 
 
Janet K. Goldsmith 
400 Capitol Mall, 27th Floor 
Sacramento, CA 95814-4417 
Facsimile No: (916) 321-4555 
Rep: Aerojet-General Corporation 
     
Jennifer Decker 
Department of Fish and Game  
1416 Ninth Street, 12th Floor 
Facsimile No: (916) 654-3805 
Sacramento, CA 95814 
 
M. Catherine George, Staff Counsel 
Regional Water Quality Control Board 
Central Valley Region  
P.O. Box 100 
Sacramento, CA 95812 
Facsimile No: (916) 341-5199 
Rep: CVRWQCB 
 
 
James E. Turner 
Office of the Regional Solicitor 
2800 Cottage Way E-1712 
Sacramento, CA 95825 
Facsimile No: (916)978-5694 
Rep: U.S. Bureau of Reclamation 
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