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In re:
State Water Resources Control Board

Regulatory Action:

Title 23, California Code of Regulations

,4dopt sections: 875, 875.1, 875.2, 875.3,
875.4, 875.5, 875.6, 875.7,
875.8, 875.9

,4mend sections:
Repeal sec#ions:

NOTICE OF APPROVAL OF EMERGENCY
REGULATQRY ACTION

Government Code. Sections 11346.1 and
11349.6.

OAL Matter fVumber: 2021-0820-05

OAS Matter Type: Emergency (E)

This. emergency action adopts regulations concerning .Klamath. River WatershedDrought. Requirements. The regulations authorize curtailments of diversions whereflows are insufficient to protect fish.. They allow for diversions for non-consumptiveuses, minimum health and .safety needs, and livestock watering as specified. Theregulations establish a process. for determining whether flows in the watershed areinsufficient fo support all water :rights and the order of priority for curtailments as well ascurtailment order reporting requirements, special .rules during fail .migration of Chinookand caho salmon, and provisions regarding penalties for violations of curtailment orders.
DAL approves: this er~ergeracy ~egula#ory action pursu~r~~ ~o sections 11346.1 and11349.6 of the Government Code.

This emergency regulatory action is effective on 8/30/2021 and will expire on 8130/2022.The Certificate of Compliance far this action is due no later than 812912022.

Date: August 30, 2021 ~/~._~~i ~.~~,~2~ ~...-..
Dale P. Mentink
Assistant Chief Counsel

For: Kenneth J. Pogue
DirectorOriginal: Eileen Sobeck, Executive

Director
Copy: Marianna Aue
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maue@waterboards.ca.gov8 I certify that the attached copy of the regulatian(s} is a #rue and correct copy For use by Oifice of Administrative Law rnAL) only
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In Title 23, Division 3, Chapter 2, add Article 23.5, Sections 875, 875.1, 875.2, 875.3.,
875.4, 875.5, 875.6, 875.7, 875.8 and 875.9 to read:

Article 23.5. Kl~rnath f~~ve~ ~l~ter~hed Droa~ght Err~erger~cu Requirements
X875 Emerc~encv Curfiailrnen~ ~i/her~ Onsuff'6cien~ Flows ire ~►vailable to Protect
Fish in ~e~tain ~I/~tershec~s

{a) To prevent the diversion of water that would unreasonably interFere with an
emergency minimum level of protection for commercially and culturally significantfall-run Chinook salmon and threatened Southern Oregon/Northern CaliforniaCoasf coho salmon, surface water and ground~nrater shall not be diverted fromthe watersheds listed below at a diversion point or for the;benefit of aplace ofuse that is subject to a curtailment order, during the effective period of the
curtailment order ur~~er this article, except as provided ender sections 875.1,875.2, or 875.3,

(b) The Deputy Director for the Division of Water Rights (Deputy Director} may issuea curtailment order upon a determination that uvithout curtailment of diversions,flows are likely to be rer~~a~P~ hel~~n~ the dro~agh; ~merger~~~r~inir~urr~ i~+~s
~ecified in subdivision ~c), within the constraints detailed in this article.
Curtailment orders shall be effective the day after issuance. V~/here flows are
sufficient to support some but not all diversions, curtailment orders shall be
issued, suspended, reinstated, and rescinded in order of water right priority
provided in section 875.5. In determining uvhich diversions should be subject to
curtailment, the Deputy Direcfor shall consider the need to provide reasonable
assurance that the drought emergency minimum flows will be met. if maintaining
the flows described in subdivision (c) would require curtailment of uses describedin section 875.2 or 875.3, then the Executive Director may :determine whether or
not those diversions should be allowed to continue based on the most current
anforrnatoon available regarding fish populations, hea{th and safet rL,needs,
{iyestock needs, and the alternatives available to protect both public health andsafety, livestock, and fish populations.

(c) Drought Emergency f~inimum Flows are as specified below.

(1) Scott River. The Scott River enters the Klamath River at United States
.Geological Survey River Mile 145.1.



(A) As measured in cubic feet per second at United States Geofo~gical

Surve~r°pope 11519500 located downstream of the city of Fort

Jones at the northern end- of Scott Valle(Scott River Mile 21 ~:

~ r ~ ~ ~ ~ ~~~ .~~~~~ ~ 
~ . ~

(B) The California Department of Fish and Wildlife or the National

Marine Fisheries Service may notify the Deputy Director that the

pertinent life stages) of the pertinent species the flows are crafted

to protect is not vet, or is no longer present at the time anticipated,

or the California Department of Fish and Wildlife, after coordination

with the National Marine Fisheries Service, may notif rLthe Deputy

Director that lower, alternative flows at the Fort Jones'gage, or

alternative flows at a different point or'Points in the watershed,

provide equal or better protection for the pertinent species' relevant

life stapes: Usinc„zthis information: as well as other information that

could affect the need for curtailments to meet minimum flow needs

for fisheries auraoses. including weather forecasting, the need for

flows to ramp up or down, the contributions of volunta~ flow

measures, and future flow needs, the Deputy Director may

determine not to issue curtailment orders to issue curtailment

orders to a smaller grioritv~rouping described in section 875.5, or

to suspend curtailment orders already issued in order of~riority as

described in section 875.5, as applicable.

(2) Shasta River. The Shasta River enters the Klamath River at United States

Geological Survey River Mile 179.5, at the function of State Routes 263

and 96.

(A} As measured in cubic feet per second at United States Geological

Surv~ gape 11517500 located near Yreka:

(B) The California Department of Fish and Wildlife ar the National

Marine Fisheries Service mawnotify the Deputy Director that the

pertinent life stage( of the pertinent species the flows are crafted

to protect is not het, or is no longer present at the time anticipated

...:L4. 14... A 1..1.7.....1 11 A.......... C:...1........... Q..... ....... ....... , ..

Director that lower'alternative flows at the Yreka gape, or

alternative flows at a different point or points in the watershed,



provide equal or better protection for the pertinent species' relevantlife stages. Using this information; as well as other information that

for fisheries purposes, including weather forecasting, the need forflows to ramp up or down, the contributions of voluntary flowmeasures, and future flow needs, the Depufi~Director maydetermine not to issue curtailment orders to issue curtailmentorders to a smaller priority grouping described in section 875.5, or#a suspend curtailment orders already :issued in order of priarity asdescribed in section 875.5, as applicable.

(3) Compliance with the drought emergency minimum flows will be
determined by the Deputy Director.

~d)
(1) initial curtailment orders will be sent to each water right holder, agent ofrecord on file with the Division of Wafer Rights, or landowner, as

of Water Rights, or landowner is responsible for immediately pravidinqnotice of the curtailment orders) to all diverters exercising the waterright(s} covered by fine curtailment order(s).

(2) The State Water Board has established the "Scotf-Shasta Drought" emailsubscription and distribution list that water right holaers< landowners andother parties mad loin to receive drought-related notices and updatesreq~r~i~~ cur-tailm~n~s i~~ ii-re ~cc~i diver and Shasta Fiver watersheds.Noticepro~ided b~ email or b~ posting on the State Water Board's droughtweb pace shall be sufficient for all purt~oses related to drou ht notices andupdates rec~ardinc~ curtailment orders. The State Water Board's droughtvveb page is
hops://wwv~%.~aterboara's.ca.gov/~rouc~ht/scan shasfa rivers/

{e} Suspension, reinstatement, or rescission of curtailment orders shall beannounced using the email subscription and distribution list and web pagedescribed in subdivision ~d~t2).
~f)

{1) Local cooc~erative solutions b~ individuals or groups may be proposed bypetition to the Deputy Director as an alternative means of<reducinq water-use to meet or preserve drought emergency minimum flows, or to provideother fishery benefits (such as cold-water refugia, localized fish passage,or redd protection), in lieu of curtailment as described in this section.
(A}.Petitions fio implement local cooperative solutions fihat coordinatediversion, share water; strategically manage groundwater and/orsurface water for fisheries benefits, reduce annual water use, or



enaaae in similar activities may be submitted to the Deauty Director

at anv time.

(B) The Division of Water Riclhts and the Executive Director may

coordinate with the California Department of Fish and Wildlife,

National Marine Fisheries Service the Scott River and Shasta

River Watermaster District, the developers of any model or other

information used as`part of the petition, and others in evaluating

local cooperative solutions.

(C} After approval of a petition, the Deputy Director shall not issue

curtailment orders or shall suspend, rescind or modify, as

applicable, such orders already issued, affecting those rights

relevant to the proposed cooperative solution so long as the Deputy

Director finds that any continued diversions under the local

cooperative solution are reasonable and do not result in

unreasonable harm to other legal users of water.

(D) Deputy Director approval of a petition for cooperative solution

may be subject to appropriate conditions, including monitoring and

reportingrequirements, to assure thafi na unreasonable injury to

users of water will occur and that the terms of the petition or the

associated underlying binding a reement will be met.

(E) The Deputy Director may rescind approval of a cooperative

solution and issue or reinstate curtailment orders for the relevant

water rights in the order described in section 875.5, notwithstanding

approval of the cooperative solution, if monitoring or other reliable

information indicates that parties are not meeting their obligations

under thg cooperative solution or the agreement is not providing

the benefits to anadromous fish outlined in the cooperative solution,

or based on an objection filed under (f~(2).

(2) Diversions covered by an agreement approved by the Deputy Director

pursuant to this section are subject to this article and violations of such an

approved agreement shall be subject to enforcement as a violation of this

article. Notice of petitions and decisions: under this section will be posted

as soon as practicable on the State Water Board's drou: ht webpage. The

Deputy Director may issue a decision under this article prior to providing

such notice. Any interested person may file an objection to the petition or

decision.: The objection shall indicate the mannerof service upon the

petitioner. The State Board will consider any objection, and my hold a

hearing thereon, after notice to all interested_persons.

(3) The Division of Water Rights, California Department of Fish and Wildlife,

or National Marine Fisheries Service may install and maintain additional



gaqes in the Scott River and Shasta River watersheds, and maYevaluate
compliance writh the flaw requirements defined in subdivisions (c)(1) and
(c)(~ on a watershed or tributary scale using :these c{ages, as needed.
Diverters may also request to install and maintain a gage #o support new
flow requirement comgliance points by submittincl a written request with
supporting data and information to the Deputy Director for approval

(4) The Deputy Director maV approve a petition to implement cooperative
solutions under this article as follows:

(A) For watershed-wide cooperative solutions: The Executive
Director determines that awatershed-wide cooperative solution will
provide sufficient assurance that the flows in subdivision (c)(1) or
(c)(2) are achieved for a specific time period, considering the
amount of flow anticipated and the level of assurance that flows
made available by agreements will be protected.

(B) For tributary-wide cooperative solutions: Regardless of whether
the flows identified in subdivision (c)(1 }and (c~(2} are being met,
the Deputy Director may approve fihe petition submitted under this
article if either:

(i) Sufficient information allows the Deputy Director #o identify
the appropriate cantributior~ o~` the tributary to the Mows
identified in subdivision (c)(1) or (c)(2), and the Executive- i~irectar makes a finding that a local cooperative.solutian is
sufficient to provide the pro-rata flow for ghat tributary; or

(ii) The California De~artrv~ent of dish and Wildlife finds that the
in-tributary benefits for anadromous fish are equal #o or
greater than the anticigafed contribution to protections
provided b~ the flows in subdivision ~c~(1) or (c)(2).

(C) For individual cooperative solutions: In the absence of
vuatershed-wide or tributary-specific cooperative solutions, the
Deputy Director may approve a petition submitted under this article:

(i) V~/here fihe watershed-wide flows in subdivision (c}~1~ and__ ~c)L) and tributary-specific pro-rata flows established by the
Deputy Director cannot be guaranteed, and there is a
binding agreement under which water users have agreed to
cease diversions in a specific tirneframe. Such binding
agreement may be made with a coordinating en#ity with the
expertise and the ability tQ evaluate and require perFormance
of the agreement, for example with the California
Department of Fish and Wildlife, the National Marine



Fisheries Service, the Scott Vailev and Shasta Valley

Watermaster District, anon-profit organization with expertise

and experience in water-saving transactions, or similar

qualified entity. Where the diverter or coordinating, entity

submits a petition under this subdivision that includes a

certification. that diversion under a specified right has ceased

for a certain time period, the Deputy Director shall approve

the petition unless there is evidence that the diversion is

nonetheless occurring.

(ii) Where an individual diverteror sub-tributary group of

diverters has entered into a binding agreemenfi with the

California Department of Fish and Wildlife or the National

Marine Fisheries Service to perform actions for the benefit of

anadromous salmanids, and the California Department of

Fish and Wildlife makes a recommendation for an exemption

to curtailment based on an assessment that the benefits of

the actions to anadromous fish in a specific time period are

equal to or greater than the protections provided ~ their

contribution to flow described in section 875 subdivision

~c)(1, and (cJ(2) for that timeperiod.

(D) For overlying ar adjudicated groundwater diversions for irrigated

agriculture described under in section 875.5, subdivision

(a)(1 ~~~ix) jScatt Riverl or section 875.5, subdivision ~ (1)(C)

Shasta Riverl the Deputy Director may approve a groundwater-

basin-wide, groundwater-sub-basin-wide, or any number of

individual local`cooperative solutions totaling at least 400 irrigated

acres where:-

(i} The proposal is based. on a binding agreement. Such

binding agreement may be made with a coordinating entity

with the expertise and th'e abilifY to evaluate and require

performance of the agreement, for'example with the

California Department of Fish and Wildlife, fihe National

Marine Fisheries Service, the Scott Valley and Shasta Valley

Watermaster District, anon-profit organization with expertise

and experience in water-saving transactions, or similar

qualified entice.

(iii For the Scott River: The proposal provides at least:

1. A net reduction. of water use of 30 percent throughout

the irrigation season (April 1 —October 31), as

compared to the prior irrigation season; and



2. A monthly reduction of 3Q percent in the July 1
through October 31 time period, as compared to the
prior year or to 2020.

{iii) For the Shasta River: The proposal provides at least:

1. A net reduction of water use of 15 percent #hroughout
the irrigation season (f~arch 1 —November 1), as
compared to the prior irrigatian season; and

2. A monthly reduction of 15 percent in the June 1
through

3. September 30 time period, as compared to the prior
year or to 2020.

Such reduction may be demonstrated by evidence that
provides a reasonable assurance that the change in farming
practice or other action results in at least the relevant
proportionate reduction. Such evidence may include but is
not limited to: pumping reports; actions that will be taken to
reduce water use' estimation of water saved from
conservation measures or changes in irrigation or planting
decisions; and electric bills.

(E) Where a diverter receives a curfiailment order for fewer water
rights than are used on his or her property, the Deputy Direc#or
~r~a~approve a petition for a comt~arable reduction in use of a more
senior right in favor of confiinuinq diversion under the t~~re iunior
right otherwise subiect to curtailment under the following
circumstances

(i} The change does not injure other legal users of water
including by reducing the contribution to flows described in
subdivision ~ that other users ~nrould rely on;

{i~) The change does not result in an increased consumptive use
of water; and

(iii) The change does not result in elevation of water
temperatures above that which would occur from curtailing
the original source.

The petition must provide reliable evidence sufficient to support
these findings.

Authority: Sections 1058, 1058.5, Water Code

Reference: Cal. Const. Art X Sec. 2; Sections 10Q, 104, 105, 109, 186, 275, 1011
1011.5 1051.1, 1058.5, 5106~WaferCade; Environmen~af Defense Fund v. East Bay
Muni. UtiL Dist. {1980) 26 Cai.3d 183; Light v. Stale Water Resources Control Board



{2014) 226 Cal App 4th 1463' City of Barstow v. Mojave Water Agencv (2000) 23

Cal 4th 1224; Stanford Vina Ranch Irrigation. Co v. State of California (2020) 50

Cal.App.Sth 976.

& 875.1 Non-Consumptive Uses

(a) Diversion and use described in this section under any valid basis of right may

continue after issuance of a curtailment order under this article without further

a~~roval from the Deputy Director subject to the conditions set forth in this

section Diversions described in this section may not be required to curtail in

response to a curtailment order under this article if their diversion and use of

water does not decrease downstream flows. Anv diverter wishing to continue

diversion under this subdivision must submit to the Deputy Director a

certification under penalty of perjury which describes the non-consumptive use

and explains with supporting evidence how the diversion and use do not

decrease downstream flows in the applicable wafiershed. The Deputy Director

may request additional information or disapprove any certification if the

information"provided is insufficient fo support the statement or if more convincing

evidence contradicts the claims. If a certification submitted pursuant to this

section is disapproved, the diversions are subject to any curfiailment order issued

for that basis of right. This section`applies to:

(1) Direct surface diversions solely for hydropower if discharges are returned

to the stream from which they are withdrawn, and water is not held in

storage.

(2) Direct surface water or groundwater diversions from the Scott River ar

Shasta River watersheds and groundwater basins dedicated to instream

uses for the benefit of fish and wildlife pursuant to Water Code section

1707 including those diversions that divert water to a different location for

subsequent release This subsection only applies where the location of

release is hvdraulically connected to the Scott River watershed or Shasta

(3) Direct surface water or groundwater diversions where the Deputy Director,

the California Department of Fish and Wildlife, and the Executive Officer of

the North Coast Regional Water Quality Control Board have approved a

substitution of releases of either stored water or groundwater into the

wildlife'such that there is not anticipated to be a measurable net decrease

in stream flow as a result of the diversion at the confluence of the tributary

with the mainstem of the Scott River or Shasta River, or the next

downstream United States Geological Survey gage, as applicable..The

release of water does not have to be conducted by the owner of the water

right proposed for the continued diversions, provided an agreement



between the water right holder and the entity releasing the water is
included in the pro~asai, The party proposing the substitution of releases
shall provide documentation supporting no measurable decrease in
stream flow is anticipated as a result of the release of water. The Deputy
Director may require reporting and monitoring as part of any appravaL

(4) Other direct diversions solely for non-consumptive uses, if those diverters
file with the Deputy Director a certification under penalty of pe jury
demonstrating that the diversion and use are non-consumptive and do nofi
decrease downstream flows in the Scott River or Shasta River
watersheds.

Authority: Sections 1058, 1058.5, VI/ater Code

Reference: Cal. Const., Art. X, ~ 2; Sections 100, 187, 275, 348, Wafter Code

§,$7~.2 t~inir~a~m Fie~lfh ~~~ ~afet~ P~e~d~

{a) Definition: For the purposes of this article, "minimum human health and safety
needs" refer to the amount of water necessary for prevention of adverse impacts'
to human health and safety, for ~nrhich there is no feasible alternate supply.
"Minimum human health and safety needs" include:

(1) Indoor domestic water uses including water for human consumption
cooking, or sanitation purposes. For the purposes of this article, water
provided outdoors for human consumption, cooking, or sanitation
purposes, including but not limited to facilities for unhoused persons or
campgrounds, shall be regarded as indoor domestic water use. As
necessary to provide for indoor domestic water use, water diverted for
minimum human health and safety needs may include water hauling and
bulk water deliveries, so long as the diverter maintains records of such
deliveries and complies with the reporting requirements of section X75.6
and so long as such provision is consistent with a valid water right.

(2) Wa#er supglies necessanr fior energy sources that are critical to basic grid
reliability, as identified by the California Independent System Operator
CaMifiornia Public Utilities Commission, California Energy Commission, or a
similar enerq~grid reliabilifiy authorifiv.

(3) Water su~~,{ies necessa►v to prevent tree die-off that would contribute to
fire risk to residences, and for maintenance of ponds ar other ~rvater
sources for fire fiphtinq, in addition to water supplies identified by the
California Department of Forestry and Fire Pratecfiion or another
appropriate authorifi~as regionally necessary for fire ̀ preparedness or
post-fire recovery and reforestation efforts.



(4) Water supplies identified by the California Air Resources Board, a local air

guality management district or other appropriate public agencY with air

guality expertise as necessary to address critical air quality impacts to

protect public health...

(5) Water supplies necessary to address immediate public health ar safety

threats as determined by a public agency with health or safety expertise.

(6) Other water uses necessary for human health and safety which a state,

local tribal or federal health environmental, or safety agency has

determined are critical to public health and safety or to the basic

infrastructure of the state. Diverters wishing to continue diversions for

these uses must identify the health and safety need, include approval or

similar relevant documentation from the appropriate public agency,

describe why the amount requested is critical for the need and cannot be

met through alternate supplies state how long the diversion is expected to

continue, certify that the supply will be used only for the stated need, and

describe steps taken and planned to obtain alternative supplies.

{b) Diversions for human health and safety may be aufihorized to continue after

receipt of a curtailment order as described in Article 24, section 878.1.

Authority: Sections 1058, 1058.5, Water Code

Reference' Cal Const Art X & 2• Sections 100 100.5, 104, 105, 106.3, 275, 1058.5,

Water Code' Environmental Defense' Fund v. East Bav Muni. Util. Dist. (1980) 26 GaL3d

183' Light u State Water Resources Control Board (2014) 226 CaLApp.4th 1463;

Stanford Vina Ranch Irrigation Co. v. State of California (2020) 50 Cal.App.5th 976.

~ X75 ~ Minimurr~ L~iv~rsions for Livestock lfillaterine~

(a) Limited diversions for minimal stockwatering, through means that do not result in

seer~aae losses. may be authorized to continue after receipt of a curtailment

order as specified in this section. Such diversions may include, but are not

limited to pipes, wells, or lined ditches.

(b) Limited stockwaterinq diversions may be authorized to continue after receipt of a

curtailment order upon submission' of self-certification to the Deputy Director,

under penalty of periury that the diversion: (1) is necessary to provide adequate

water to livestock (2) is conveyed without seepage through a means specified in

the certification and (3) either shall not, on average, exceed the reasonable

livestock watering quantities set forth in Article 5, section 697. for livestock

addressed in that section or for livestock not addressed in Article 5, section 697,

shall not on average exceed the closest analogous livestock in Article 5, section

697 or a minimum water amount set forth in the certification with reference to

supporting evidence regarding the particular livestock needs. The self-

certification shall also include the number of livestock being provided with water,



diversion location; water source information, the anticipated daily amount
diverted to provide water #or livestock, and whether the water source is an
alternate source used to comply with the emergency regulation. The Deputy

c~~rv~r~~inc~ ev~ta~ricc ~~iivauictsui~ c~aniits~. ~i a ~~ii-~~~uncau~n 5ur~mittea
pursuant to this section is disapproved, the diversions are sub ect to any
applicable curtailment order issued for that basis of right

(c) Limited diversions may be temporarily increased to up to twice the amount in
Article 5, section 697 fio support minimum livestock water needs during_an
excessive heat warning at the location where the livestock are watered as
rlarlararl by thA National 1Nnathar San~ir_P If minima im IivPctnrk ~niatar nnorle pro
temporarily increased beyond the quantities set forth in Article 5, section 697 due
to an excessive heat warning, the affected livestock diverter shall submit aself-
certification to the Deputy Director, under penalty of periurv, no later than five
ciays from the onset of the excessive heat warning that the diversion: (1) is
necessary to provide adequate water to livestock, (2) is conveyed without
seepage through a means specified in the certification, and (3) shall not, on
arr~racle, exceea up to '~wice fhe reasonable livestock watering quantities set forth
in Article 5, section 697 or other amount in the prior-submitted certification under
(b)(3) for the duration of the excessive heat warning. The self-certification shall
also include the number of livestock being provided with water, diversion
location water source information the anticipated daily amount divertert to
provide water for livestock during the excessive heat Uvarninq, and ~nrhether the
wafer source is an alternate source used to comply with the emergency
regulation. The Deputy Director may request additional information or
disapprove any self-certification if the information provided is insufficienfi to
support fhe statement or if more convir~cinq evidence contradicts the c{aim~s~. If
a self-certification submitted pursuant to this section is disapproved, the
diversions are subject to any applicable curtailment order issued for that''basis of
right.

(d) To the extent that a diversion for minimum livestock water needs requires more
than the reasonable livestock watering quantities set forth in Article 5, sec#ion
697 the continued diversion of v~rater after issuance of a curtailment order far the
diversion requires submission of a petition demonstrating compliance with the
requirements of subdivisions (d)(1)-(5), below, and approval by the Deputy
Director. The Deputy Director may condition approval of the petition on

in Article 5 section :697 must



(1) Describe the specific circumstances that make the requested diversion

amount necessary to meet minimum livestock watering needs, if a larger

amount is sought.
(2) Estimate the total amount of water needed.

(3) Certify that the supply will be used only for the stated need.

(4) Describe anv other additional steps taken to reduce diversions and

consumption.

(5) Provide the timeframe in which the petitioner expects to reduce usage to

no more than the reasonable livestock watering quantities specified in

Article 5 section 697 or why minimum livestock needs will continue to

require more water.

Authority: 1058, 1058.5, Water Code

Reference' Cal Canst. Art. X § 2; Sections 100, 100.5, 104, 105, 275, 1058.5, Water

Code' Environmental Defense Fund v. East Bay Muni. Util. Dist. (1980 26 Cal.3d 183;

Light v State Water Resources Control Board (2014) 226 Cal.App.4th 1463; Stanford

Vino Ranch Irrigation Co. v. State of California (2020) 50 Cal.App.5th 976.

River Watershed

(a) This section applies to water diversions in the California portions of the Klamath

River watershed.

(b) After the effective date of this regulation, when flows in the Klamath River

watershed as a whale or in the individual tributaries to the Klamath River are

insufficient to support all water rights the Deputy Director may issue curtailment

orders to water right holders requiring the curtailment of water diversion and use,

under the same procedures as set forth in` section 875, subdivisions (d) and (e).

(c) In determiningthe extent to which water is available under a diverter's priority of

right as set forth in section 875.5 far the purposes of issuing, suspending,

reinstating or rescinding curtailment orders, the Deputy Director shall consider:

(1) Monthly water right demand protections based on reliable relevant

information, including but not limited to: reports of water diversion and use

for permits and licenses statements of water diversion and use; judicial

determinations concerning water rights; State Water Board decisions and

orders' and other information regarding water needs and use contained in

the Division of Water Rights files; -

(2) Water availability projections based on best available information,

including but not limited to one or more of the following:

(A) Forecast estimates of precipitation and streamflow;



{B) Historical periods of comparable conditions with respect to daily
temperatures, precipitation; or surface flaws:

(C) Stream gage data_,.,where avaiiable; or
(D) Information in Division of Water Rights files on the extent to

which flows are protected under Water Code section 1707.
{3) The Deputy Director may also consider additional pertinent and reliableinformation when determining water right priorities, water availability, anddemand projections, including hydrologic models 4as applicable and

available), water allocation models, available information on crop needs,well logs and related information, and demand projections provided in
response to information orders or other sources.

(4) Evaluation of available supplies against demands may be perFormed at awatershed-wide level or at a smaller sub-watershed scale.
Authority: Sections 1058, 1058.5, Water Code

Reference: Cal. Const., Art. A, ~ 2; Sections 100, 100.5, 104, 'lQS, 275, 105$.5, WaterCode; National Audubon Society v. Superior Court (1983) 33 Cal.3d 419; Stanford VinaRanch Irrigation Company v. California (2Q20) 50 Cal./~pp.5tt~ 976.
§ 8~ .~ ~~~o~-~~~ ~o~ Cu~ai~~~~~s i~ the ~~c~~~ ~i~e~ ~~d ~E~~sta i~iv~r 1~late~~heds

(a} Scott River

(1) Reaardina curt~ilmer?t orders i~ the Spot; ~:~v~r watershed:

(~) Curtailment orders in the Scott River watershed to meet drought
emergency minimum fisheries flows in the Scott River shat! be
issued taking into account water right priority, in~rou~ings from
iov~esi fo highest priority, as follows:

~i) All post-Scott River Adjudication appropriative water rights.
(ii) Surplus Class Rights in all schedules of the Scott River

Adjudication.
(iii) Ail Post-1914 Appropriative water rights in the Scott River

Adjudication, Shakleford Adjudication, and French Creek
Adiudicafion, collectively.

(iv) Diversions in Schedule D4 of the Scott RiverAdiudication.
(v) Diversions in Schedule D3 of the Scott River Adiudicatian.
(vi) Diversions in Schedule D2 of the Scott RiverAdiudication.
(vii) Diversions in Schedule D1 of the Scott River Adjudication.
(viii) Diversions in French Creek Adjudication, the Shakleford

Adjudication, and Schedule B of the Scott River
Ad{,udicatian, collectively.



(ix) Diversions in Schedule C of the Scott River Adjudication,

and overlying groundwater diversions not described in the

Scott River Adjudication.

(B) SurFace diversions from the Scott River, Biq Sq Iaugh, Etna Creek,

or Kidder Creek and described in Scott River Adjudication

Schedules D2 D3 D4 B18 B23 and B26 that have moved from

surface water to groundwater diversions as permitted under Scotfi

River Adjudication, Para raph 44, will be curtailed in priority

grouping (a~(1 ~A)(ix), rather than under (a)~,1)(A)(iv),~a)(1)(A)tv),

(~(1 }(A)(vi), or (a)(1)tA~(viii~.

(C) Domestic and livestock Water Uses during the non-irrigation

season by diverters in Scott River Adjudication Schedules A, B,

C, and D, under paragraph 36 shall follow the~riority groups

under ta)(1J(A~(iv~hrough (a}(1~A)(viii), as applicable.

(D)To the extent that curtailment of fewer than all diversions in the

groupings listed in (a)(1)(A}(i) and (a)(1)(A~iii through

~a)(1~(A~(viii) would reliably result in sufficient flow to meet

drought emergency minimum fisheries flows, the Dequty Director

shall maintain the authority to issue, suspend, reinstate, or

rescind curtailment orders for partial groupings based on the

priorities in the applicable adjudication or through the

appropriative right~riority date, as applicable. Any partial

curtailment of groups~a)~1~{A~(ii) and (a)(1)(A)(ix~ shall be

correlative, except that the Deputy Director rna issue

curtailments to groundwater diverters in (a~(1)(A)~ix) first to

diversions closest to surface waterbodies or use other reliable

information to determine which diversions have the highest

potential impact on surface flows..

(E) Diversions under Paragraph 39 of the Scott River Rd~udication

shall be curtailed with the group defined in (a}(1)(A} that

corresponds to the schedule in which the diversion would be

placed if the right were defined in the adjudication. If parkia!

curtailment`of the group is issued, suspended, reinstated, or

rescinded under L}(1 }(D ,these rights will be subordinated to the

other rights in'that schedule.

(F) Diversions underparagraph 41 of the Scott River Adjudication

shall be curtailed with the grau~ defined in (a)(1)~A) that

corresponds to the schedule in which the diversion would be

placed if the right were defined in the adjudication. If partial

curtailment of the group is issued, suspended, reinstated, or



rescinded under (a~~~D); #hese rights shall be treated as
subordinate to first priority rights in the schedule, and senior to
second priority rights in that schedule.

(G)Diversions under paragraph 42 of the Scott River Adjudication
shall be curtailed with the~roup defined in ~a (1~(A) that
corresponds to the schedule in which the diversion would be
placed if the right were defined in the adjudication. If partial
curtailment of the group is issued, suspended, reinstated, or
rescinded under ~a)(1)(D), these rights shall be treated as first
eriority rights compared to downstream rights in that schedule
and subordinate to all upstream rights in that schedule:

(H}Diversions under paragraph 43 of the Scott River Adjudication
shall be curtailed with the group defined in (a)(11(AZthat
corresponds to the schedule in which the diversion would be
placed if the right were defined in the adjudication. !f an order for
partial curtailment of the group is issued, suspended, reinstated,.:
or rescinded under (a}(1)(D), these rights shall be #seated as first
priority rights in tha# schedule.

(i) Diversions under paragraphs 49 and 61 ofi the Scott River
Adjudication shall be curfiailed with the group defined in
(a)(1)(A)(viii). If an order for partial curtaiEment of the group is
issued, sus~~nde~; reinstate, ~r ~esc~nd~d unde~;a)(1~fC}
these rights mill be treated as first priority~hts in the schedule
for the appropriate tributanl.

(2) Curtailment orders in the Scott River watershed for lack of water
availability ~fi a diverter's priority of righf shall be issued:

(A) First to appropriative rights that were initiated after the relevant
adjudication, in the Shakleford Creek watershedLthe French Creek
watershed, and the Scott River Stream Svsterr~ as defiined in
paragraph 2 of the Scott River Adjudication,

(B) Then in accordance with the priorities set forth in fihe Scott River
Shakleford Creek, and French Creek Adludications, as applicable,
and

(C) Then correlativelyto unadiudicated overlying groundwater
diversions.

(b) Shasta River

(1) Curtailment orders in the Shasta River Watershed to meet drought
emergency ̀minimum fisheries flaws shall..be issued taking into account



water right priority in groupings from lowest to highest water right priority,

as follows

(A) Appropriative diversions initiafied after the Shasta Adjudication.
Appropriative surface water diversions obtained after the Shasta
Adjudication in priority of the issuance date specified in the permit

or license-bv the State Water Board. Groundwater appropriations

have a priority date from when the well was constructed and water

first used. For the purposes of this article, an appropriative
groundwater right is distinguished from an overlying groundwater

right when the: diverter: 11 does not own land overlying the basin, 2)

owns overlying land but uses the water on non-overlying land, or 3)

sells or distributes the water to another party.

(B) Post-1914 and pre-1914 water righfis under the priorities and

guantities sef forth in the Shasta Adjudication. Groundwater

appropriations initiated prior to the Shasta Adjudication in priority of

when the well was constructed and water first used.

(C) Riparian diversions and averlvinq groundwater diversions. The

Deputy Director may limit overt ir~nq groundwater curtailment orders

to larger diversions or diversions with the highest potential impact

on surFace flows.

(i) If there is insufficient natural flow to furnish all rights of equal
priority then the available.. natural flow in excess of the
minimum instream flow established in section 875,
~uh~iivisi~n frl(21 shall be distributed groaortionally among

the rights of the priority in question.

(iii Water released from storage or bypassed pursuant to a
Water Code section 1707 Order is not available to
downstream users.

(c) Definitions: For the purposes of this section:

(1) "Scott River Adjudication" shat( refer to the Decree entered on January 30,

1980 in Siskivou County Superior Court Case No. 30662, In the Matter of

Determination of theRights of the Various Claimants to the Waters of

Scott River Stream System Except Rights to Water of Shackleford Creek,

the U.S. Geological Survey t
and all supplements thereto.

lifornia

(2) "Shakleford Adjudication" shall refer to the Decree entered on April 3,

1950 in Siskivou County Superior Court Case No. 13775; In the Matter of

the Determination of the Rights of the Various Claimants to the Waters of



Shakleford Creek and its Tributaries in Siskivou County California and all
supplements thereto.

(3} "French Creek Adjudication" shall refer to the Judgement entered on July
1, 1959 in`Siskivou County Superior Court Case No. 1447$, Mason v.
Bemrod, and all supplements thereto.

{4) "Shasta Adjudication" shall refer to the Judgement and Decree entered on
December 29, 1932 in Siskiyou County Superior Court Case No. 7035 In
the Matter of the Determination of the Relative Rights, Based Upon Prior
.Appropriation, of the Various Giaimants to the Waters of Shasta River and
'its Tributaries in Siskivou County, California, and all supplements thereto.

Authority: Sections 101, 103,174, 186, Water Code

Reference: Sections 1058, 1058.5 Water Code' Hudson v. Dailey (1909) 156 Cal 617'
Shasta River Adjudication; Shakleford Adjudication; French Creek Adiudication~ Scott
River Adjudication; Stanford Vina Ranch Irrigation. Co v. State of California (2020) 50
Cal.App.5th 976.

§ 875.6 C~~~o~rra~~~ ~~-d~r ~~~o~i~~

(a) All vuater users or water right holders issued a curtailment order under this article
are required, within the timeframe specified by the Deputy Director but not less
than seven (7) days, to submit under penalty of perjury a certification of one ar
more of the actions enumerated below, taken in response to the curtailment
order. The Qeputy Qirector may grant additional time for the submission of
information regarding diversion and use of vuater upon a showing of good cause.
The water user or water right holder shall certify, as applicable, that:

(1) Diversion under fhe identified wafter right(s) has ceased;

(2) Anv continued use is under other water rights not subject to curtailment
specifically identifying those other rights, including the basis of right and
9uantity of diversion;

{3) .Diversions under the identified water ri~ht(s) continue only to fhe extent
that they are non-consumptive, for which a certification for carttinued
diversion has been submitted as specified in secfiion 875.1;

(4) Diversions under the identified water ri~ht(s) continue only to the extent
that they are necessary to provide for minimum human health and safety
needs as identified in section 875.2, a certification has been filed as

th d d Art' I 24 t' 87$ 1 bd' ' ~ b 1au orize un er ~c e ,sec ion , su ivis~on ( )( }, and the
subject water right authorizes the diversion in the absence of a curtailment
order;



(5) Diversions under the identified water right(s) continue only to the extent
that then are necessary to provide for minimum livestock watering needs
and a certification has been filed as identified in section 875.3 and the
sub__ject water right authorizes the diversion in the absence of a curtailment
order.

(6) Diversions under the water right~) continue only to the extent that they
are consistent with a petition filed under Article 24, section 878.1,
subdivision (b)(2) or (d) or under section 875.3, subdivision (d) and
diversion and use will comply with the conditions for approval of the
petition; ar

(7) The only continued water use is for instream purposes.

(b) All persons who are issued a curtailment order and continue to divert out of order
of the priority established in section 875.5, as authorized under sections 875.1
875.3, ar Article 24, section 878.2, are required to submit, under penalty of
penury, information identified on a schedule established by the Deputy Director
as a condition of cerkification or petition approval The required information may
include, but is not limited to, the following:

(1) The water right identification number(s), well information, or, if not
applicable, other manner of identifying the water right under which
diversions continue. For wells, this includes the location (GPS
coordinates) and depth td groundwater.

(2} Haw the diverter complies with any conditions of continued diversion,
including the conditions of certification under section 875.3 or Article 24
section 878.1, subdivision (b~~1 }.

(3) Rny failures to comply with conditions, including the cor~ditians of
certification under section 875.3 or Article 24 section 878.1 subc

(4) Conservation and efficiency efforts planned, in the process of
implementation, and implemented, as well as any information on the
effectiveness of implementation.

(5) Efforfs to obtain alternate water sources.

(6) If the diversion is authorized under an approved petition filed pursuant to
section 875.3 or Article: 24, section 878.1, subdivision (b)(2), progress
toward implementing the measures imposed as conditions of petition
approval

(7) If the diversion is authorized under section 875.3, or Article 24, section
878.1, subdivision (d):



{A) The rate of diversion if it is still angoinq;
(B} Whether the water has been used for anv other purpose; and
{C) The date diversion ceased, if applicable.

(8) The total water diversion for the reporting period and the total population
served for minimum human health and safety needs. The total population
must include actual or best available estimates of external populations not
otherwise reported as being served by a diversion, such as individuals
receiving bulk or hauled water deliveries for indoor water use.

(9) The fatal wafer diversion for the reporting period and the total population
of livestock watered to meet minimum livestock watering needs identified
in section 875.3.

(10) Diversion amounts for each day in acre-feet per day, maximum diversion
.rate in cubic feet per second, pumping rate in gallons per minute, and
anticipated future daily diversion amounts and diversion rates.

(c) The Deputy Director or delegee, may issue an order under this article requiring

any person to provide additional information reasonably necessary fio assess
their compliance with this article. Any person receiving an order under this
subdivision shall provide the requested information within the time specified by
the Deputy Director but not less than five (5) days.

Authority: Sections 1058, 1058.5, i/l/ater Code

~ef~r~~~~: ~c~ti~n~ ~ QO ~ ~? 2'5 3~~8 '! ~5~ , 1 ~J58.5, '! ~4~ , ~~~atQr Co~+e

& X75.7 ~r~e~fiicienf L~v~~~~~~; @~~~~cc~

(a) During the fall migration season for fall-run Chinook and coho salmon from

September through January inefficient surface wafer diversions in the Scott

River and Shasta River watersheds for livestock watering, which result in
excessive vuater diversion for a small amount of water delivered for beneficial
use are not reasonable in light of the alternatives available and needs of the

fishery. For the purposes of this regulation, inefficient surface v►rater diversions for
livestock watering are those #hat divert, as measured at the point of diversion,

mare than ten times the amount of water needed to support the number of

livestock and reasonable water quantities set forth in Article 5, section 697 (or,

for livestock not addressed in Article 5, section 697, the closest analogous

livestock to those listed in Article 5, secfion 697).

(b) When there are no active curtailment orders in the relevant watershed, the

Deputy Director sha11 suspend operation of this provision upon a finding that

suspending the provision will not result in a decrease in flows that would either

require eur#ailment or inhibit salmonid migration. Such a finding will include
consideration of information that could affect the need for curtailments to meet



minimum flow needs for fisheries purposes, including weather forecasting, the
need for flows to ramp up or down, the contributions of voluntary flow measures,
and future flow needs.

Authority: Sections 1058, 1058.5, Water Code.

Reference: Cai. Const., Art. X, ~ 2; Sections 10Q, 100.5, 104, 105, 275, 1 Q58.5, Water
Cade; Environmental Defense Fund v. East Bav Muni. Util. Dist. (1980) 26 Cal.3d 183;
Light v. State Water Resources Control Board X2414) 226 Cal.App.4th 1463; Stanford
Vino Ranch irrigation Go. v. State of California (202Q) 50 Cal:App.5th 976.

• c i r'

(a}The Deputy Director may issue information orders to some or all landowners,
diverters, or other water right holders in the Scott River and Shasta River
watersheds, requiring them to provide additional information related to water use
as relevant to implementing this article... The Deputy Director will prioritize
information orders farlarger diverters and landowners or water right holders with
the highesf potential to impact surface flows. The Deputy Director, in
determining whether and the extent to which to impose information orders under
this subdivision will consider the need for the information and the burden of
producing ifi, and will take reasonable efforts to'avoid requiring duplicative
reporting of information that is already in the State Water Board's possession.
Information orders shall follow the same procedures set forth in section 875,
subdivision td).

Information required in an order may include, but is not limited to:

(1) For wells:

(A}Location of the well
(B) Aqe of well, including date of installation and first use;
(C) Maximum pump rate and volume pumped per month;
(D) Place of use and purpose of use (beneficial uses of water
(E) Projected estimate. of pumping volumes at a frequency of no more

than weekly; and
(F) Estimates of past use.

(2) For surface water diversions

(A) Place of use and purpose of use (beneficial uses of water);
(B} Tvpe of water right;
(C}Source of water;
(D) Volume of storage;
(E) Diversion rate• and
(F) Projected estimate of diversion at a frequency of no`mare than

weekly. -



The orders may additionaliv request other information :relevant to forecasting use,

impacts to the surface streams in the current drought year, assessing compliance
with this article or in contingency planning for continuation of the existing drought
emerc~enc~.

(b} Anv party receiving an order under this subdivision shall provide the requested

information within the time specified by the Deputy Director, but not less than five

t5) dates. The Deputy Director may grant additional time for the submission of

information regarding diversion and use of water upon a showing of good cause.

Each landowner is responsible for immediately providing notice of any
information orders) to all water users associated with the parcel of land related

to the information order.

(c) New Diversions. For purposes of this subdivision, a new diversion means a

diversion initiated after issuance of a aeneral information order to landowners in

the watershed in which the new diversion is located. The owner of any new

diversion must submit to the Deputy Director any infarmafiion required by a

general information order issued under section 875.8 prior to commencement of

the new diversion ̀ unless the Deputy Director approves commencement of the

.diversion based on substantial compliance with the general information order ar

one of the exemptions outlined in sections 875.2 or 875:3.

Authority: Sections 1058, 1058.5, Water Code

Reference' Article X Section 2 California. Constitution; _Sections 1 Q0, 'f 02, 104, 105,

~ Q9, 174 275.... ~ 05?, ~ X52 '! 458.5 ~r'Vater 'ode; Light v, Mate Water R~saurc~s

Confirol Board X2014} 226 Cal.App.4th ~ 463.

§ X75.9 ~~na~ties

(a) A diverter must comply with a curkailment order issued under this arCicle, any
rnnrlitinnc of rr~rtific^atinn ter at~nPOV~) Of a D2tItIdC1 Utldf:C tfllS c~t'CIC~2. a11d ~t1V

(b} Failure to meet the requirements of this article or of any order issued thereunder

constfiutes:

(1) a violation subject to civil liability pursuant to Water Code section 1846,

`and
(2) an infraction pursuant to Water Code section 1058.5, subdivision (d).

Each ofi these can carry a fine of up to five hundred dollars t$500} for eacP~

day in which the viola#ion occurs.

{c} Nothing in this section shall bs construed as limiting the enforceability of or

penalties available under any other provision of law.



Authority: Sections 1058, 1 Q58.5, Water Code

Reference: CaL Const., Art. X, ~ 2; Sections 275, 1052, 1055, 1058.5, 1825. 1831,
Water Code; National Audubon Societvv. Superior Court (1983133 Cal.3d 419.




