
STATE OF CALIFORNIA 
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY 

STATE WATER RESOURCES CONTROL BOARD 
 

DIVISION OF WATER RIGHTS 
 

RIGHT TO DIVERT AND USE WATER 
 

APPLICATION 12842 PERMIT 10477   
 
 Right Holder: North San Joaquin Water Conservation District  
 P.O. Box E 
 Victor, CA 95253 
 
 
The State Water Resources Control Board (State Water Board) authorizes the diversion and use of water by the 
right holder (Permittee or District) in accordance with the limitations and conditions herein SUBJECT TO 
PRIOR RIGHTS.  The priority of this right dates from December 2, 1948.  This right is issued in accordance with 
the State Water Board delegation of authority to the Deputy Director for Water Rights (Resolution 2012-0029) and 
the Deputy Director for Water Rights (Deputy Director) redelegation of authority dated July 6, 2012.  This right 
supercedes any previously issued right on Application 12842. 
 
The Deputy Director finds that:  (a) the change will not operate to the injury of any lawful user of water; (b) good 
cause has been shown for the change; (c) the petition does not constitute the initiation of a new right; and (d) the 
State Water Board has made the required findings pursuant to the California Environmental Quality Act (CEQA) 
or the project is exempt from CEQA. 
 
The Deputy Director also finds that:  (a) due diligence has been exercised; (b) failure to comply with previous time 
requirements has been occasioned by obstacles which could not be reasonably avoided; and (c) satisfactory 
progress will be made if an extension is granted. 
 
The State Water Board has complied with its independent obligation to consider the effect of the proposed 
change on public trust resources and to protect those resources where feasible. (National Audubon Society v. 
Superior Court (1983) 33 Cal.3d 419 [189 Cal.Rptr. 346, 658 P.2d 709].)   
 
Right holder is hereby granted a right to divert and use water as follows: 
 
1. Source of water: (1)(2)(3)(4)(5)(6) Mokelumne River 
 

tributary to: San Joaquin River 
 
within the County of San Joaquin 

 
2a. Location of point of diversion to storage 

By California Coordinate 
System of 1983 in Zone 3 

40-acre subdivision of 
public land survey or 
projection thereof 

Section 

(Projected)* 
Township Range 

Base and 
Meridian 

Camanche Reservoir  

(1) North 2,268,941 feet 
and East 6,411,485 feet 

SE¼ of SE¼ 6 4N 9E MD 
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2b. Locations of points of diversion, rediversion of stored water released from Camanche Reservoir, and diversion  

to underground storage 

By California Coordinate 
System of 1983 in Zone 3 

40-acre subdivision of 
public land survey or 
projection thereof 

Section 
(Projected)* 

Township Range 
Base and 
Meridian 

North Pump 

(2) North 2,248,724 feet 
and East 6,368,412 feet 

SE¼ of NE¼ 26 4N 7E MD 

South Pump  

(3) North 2,243,275 feet 
and East 6,364,793 feet 

NW¼ of SW¼  35 4N 7E MD 

CALFED Project 

(4) North 2,243,629 feet 
and East 6,355,205 feet 

SE¼ of NW¼  33 4N 7E MD 

Tracy Lake Pump 

(6) North 2,263,230 feet 
and East 6,319,530 feet 

NW¼ of SE¼     8* 4N 6E MD 

 
 
 
2c. Location of point of diversion and rediversion of stored water released from Camanche Reservoir 

By California Coordinate 
System of 1983 in Zone 3 

40-acre subdivision of 
public land survey  

Section  Township Range 
Base and 
Meridian 

Woodbridge Irrigation 
District Dam            

(5) North 2,244,462 feet 
and East 6,332,349 feet 

SW¼ of NW¼  35 4N 6E MD 

 
 
 
2d. Location of place of surface storage  

Location Section Township Range 
Base and 
Meridian 

Camanche Reservoir  1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, and 16 

 

27, 28, 32, 33, 34, 35 and 36 

 

4, 5, 6, 7, 8, 9, and 18 

 

31, 32 and 33 

 

4N 

 

5N 

 

4N 

 

5N 

 

9E 

 

9E 

 

10E 

 

10E 

MD 
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2e. Locations of places of underground storage 

Location 
40-acre subdivision of 
public land survey or 
projection thereof 

Section 
(Projected)* 

Township Range 
Base and 
Meridian 

Tracy Lake SW¼ of SW¼ 

NE¼ of NE¼ 

S½ of NE¼ 

N½ of SE¼  

N½ 

NW¼ of SW¼ 

NW¼ of NW¼ 

  3 

   8* 

   8* 

   8* 

  9 

  9 

10 

 

4N 

 

 

6E 

 

MD 

CALFED Project W½ of NW¼  33 4N 7E MD 

 
 

3.  Purpose of use 4.  Place of use 

Location Township Range 
Base and 
Meridian 

Recreational Camanche Reservoir  4N-5N 9E-10E MD 

Domestic, Municipal, 
Industrial, Water 

Quality*, and Fish 
and Wildlife 

Preservation and 
Enhancement*  

Within the North San Joaquin Water Conservation District (District) service 
area boundary of 157,000 gross acres within T3N, R6E-9E; T4N, R5E-9E; and 

T5N, R5E-9E, all within MDB&M, as shown on map. 

Irrigation 
45,000 net acres within the 157,000 gross acres within the District service 

area boundary. 

The place of use is shown on map filed on December 17, 2014 with the State Water Board. 
* Water Quality and Fish and Wildlife Preservation and Enhancement uses are only allowed under Permit 10477 
as part of the CALFED groundwater recharge/conjunctive use project.  
 
 
5. The water appropriated shall be limited to the quantity which can be beneficially used and shall not exceed a 

total combined rate of 80 cubic feet per second (cfs) by direct diversion from all pumping facilities.  Direct 

diversion shall be limited to no more than 40 cfs at any one pumping facility to be diverted from December 1 

of each year to July 1 of the succeeding year.    

Diversion to storage shall be collected from December 1 of each year to July 1 of the succeeding year and be 
limited to a combined total of 20,000 acre-feet per annum (afa) in (a) Camanche Reservoir and (b) 
underground storage.   
 
Underground storage shall be limited to combined total of 17,000 afa at a maximum diversion rate of 10 cfs at 
each of PODs 2, 3, 4, and 6.  The water diverted at POD 4 shall not exceed 1,000 afa to be collected to 
underground storage. 
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The combined rate of direct diversion and diversion to underground storage shall not exceed 80 cfs.   
 

The total amount of water to be taken from the source shall not exceed 20,000 acre-feet per water year of 
October 1 to September 30.  

 
(0000005E) 

 
6. No water shall be collected to storage outside of the specified season to offset evaporation and seepage 

losses or for any other purpose. 

(0000005I) 
 
7. Application of the water to the authorized use shall be made by December 31, 2025, except that the time for 

development of the water right shall be extended to December 31, 2040 upon a finding by the Executive 

Director of the State Water Board that the District has not applied all of the permitted water to beneficial use, 

but has 1) completed construction of the Tracy Lake Project and 2) applied water to beneficial use through 

both POD 4 (the Woodbridge Irrigation District Dam POD to Lodi) and POD 5 (the Tracy Lake POD).  The 

District must submit evidence to Executive Director of the State Water Board confirming due diligence with the 

above two items by December 31, 2025.    

 (0000009) 
 
8. The total area to be developed for groundwater recharge and storage shall not exceed 500 acres within the 

District’s boundaries. 

 (0560900) 
 
9. No water shall be diverted under this permit until the right holder has either constructed fish screens at points 

of diversion/rediversion Nos. 4, 5, and 6, or has proposed and constructed an alternative(s) to a fish 

screen(s).  Any alternative must comply with the Department of Fish and Wildlife’s (DFW) criteria and receive 

DFW’s written approval.  Right holder shall submit a copy of DFW’s written approval of the plans and design 

calculations to the Division within 30 days from the date of the approval.  Construction, operation, and 

maintenance of any required facility are the responsibility of the right holder.  If the fish screen or any 

alternative is rendered inoperative for any reason, the right holder shall notify the Deputy Director immediately 

and shall restore the equipment to service as soon as possible. 

(0000213) 
 

10. With the exception of underground storage conducted pursuant to the North San Joaquin Pilot Recharge 

Project, the District must submit a conjunctive use plan to the Deputy Director prior to placing water into 

underground storage.  The plan shall identify the proposed groundwater recharge or storage areas, the 

location of pumps and other facilities used for injection or percolation to storage, and the methods and points 

of measurement of the water diverted to and withdrawn from underground storage.  The plan also must 

address whether and how placing water to underground storage and subsequently withdrawing the water, 

under Permit 10477 will prevent additional overdraft in the Eastern San Joaquin and Cosumnes groundwater 

subbasins and include measures to avoid any such impacts.  If the Deputy Director determines that all or a 

portion of the plan is not acceptable, then the District must submit any modifications to the plan required by 

the Deputy Director within 60 days of being notified that the plan is not acceptable.  Upon approval of the plan 

by the Deputy Director, the District shall implement the plan. 

(0490900) 
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11. Within 180 days from the date of issuance of this amended permit, the District must provide the Division an 

update of the District’s September 2008 plan to avoid the waste or unreasonable use of water under Permit 

10477 including identifying any current and proposed conservation measures.  If the Deputy Director 

determines that all or a portion of the plan is not acceptable, then the District must submit any modifications to 

the plan required by the Deputy Director within 60 days of being notified that the plan is not acceptable.  Upon 

approval of the plan by the Deputy Director, the District shall implement the plan.  The District shall provide 

updates of implementation of the plan upon request by the Division.  

(0490700) 

 

12. The District must submit an annual report to the Deputy Director regarding progress on groundwater 

management by the District in the Eastern San Joaquin and Cosumnes groundwater subbasins and any 

existing or proposed measures to address over-drafting within the District’s boundaries.  The first report is due 

one year from the date of this amended permit and subsequent reports are due with the annual “Progress 

Report by Permittee.” 

(0580900) 
 
13. The District may not transfer water diverted to underground storage under Permit 10477 outside the Eastern 

San Joaquin and Cosumnes groundwater subbasins, as defined in the Department of Water Resources 

Bulletin 118, without complying with applicable State Water Board procedures and receiving any necessary 

approvals. 

(0450900) 
 

14. Prior to diversion of water to underground storage under this permit, the right holder shall (1) install devices to 

measure the quantities of water placed into underground storage and (2) install devices to measure or provide 

documentation of the method to be used to determine the quantity of water recovered from underground 

storage and placed to beneficial use.  All measuring devices and the method of determining the quantity of 

water recovered from underground storage shall be approved by the Deputy Director prior to diversion of 

water at the Mokelumne River points of diversion/rediversion under this permit.  All measuring devices shall 

be properly maintained. 

The District shall report the quantity of water placed into, and recovered from, underground storage under 
Permit 10477 to the State Water Board with the annual “Progress Report by Permittee.” 

 
(0080117) 

 
15. The District shall establish a method, and install and maintain appropriate devices, to measure the 

instantaneous rate of diversion and cumulative quantity of water diverted from each point of diversion, and the 

cumulative quantity of water applied to beneficial use under this permit.  The District must obtain approval 

from the State Water Board of all devices, the method of determining the rate and amount of water diverted, 

and the method of determining the amount of water applied to beneficial use.  Within three months of the date 

of this amended permit, the right holder shall submit a plan for approval by the Deputy Director that will 

demonstrate compliance with this term.  The plan shall include as a minimum: 

 

a.  A description of any gages and/or monitoring devices that will be installed or have been installed. 
b.  A time schedule for the installation of these devices. 
c.  A description of activities that will be taken to ensure the continued maintenance and operation of the 
devices, including a schedule for inspection of the devices by the right holder. 
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d.  A description of the frequency of data collection, the methods for recording data, the format for 
reporting data to the Division, and any calculations required to develop the records. 
e.  A description of the method to be used in reporting East Bay Municipal Utility District’s (EBMUD) 
diversion of water to storage for the District’s benefit under Permit 10477, and the amount of that water 
actually applied to beneficial use by the District. 
 

A record of such measurements shall be maintained by the right holder, and made available to interested 
persons upon reasonable request.  A copy of the records shall be submitted to the State Water Board with the 
annual “Progress Report by Permittee.” 
 

(0090900) 
 
16. If it is determined that the as-built conditions of the project are not correctly represented by the map(s) 

prepared to accompany the application, the right holder shall, at their expense have the subject map(s) 

updated or replaced with equivalent as-built map(s).  Said revision(s) or new map(s) shall be prepared by a 

civil engineer or land surveyor registered or licensed in the State of California and shall meet the 

requirements prescribed in California Code of Regulations, title 23, section 715 et seq.  The revision(s) or 

map(s) shall be furnished upon request of the Deputy Director. 

(0000030) 
 

17. The District shall allow any water bypassed or released from Camanche Reservoir by EBMUD under 

permitted Application 13156 for the protection and/or enhancement of fish and wildlife to continue 

downstream.  Nothing in this permit shall be construed as authorizing the District to appropriate said flows.  

The District shall report the compliance with this term with the annual “Progress Report by Permittee.” 

(0140800) 
 
18. The District shall comply with the following bypass: 

The District will make available five percent (identified in acre-feet) of its annual allocation of Mokelumne 
River water as an instream dedication for anadromous fish conservation and enhancement, or, in the case of 
a future amendment to the “Agreement Between the California Department of Fish and Game and the North 
San Joaquin Water Conservation District Related to Bypass Flows in the Mokelumne River” dated 
June 16, 2008 that is filed with the Board, shall comply with any increased bypass level described in the 
amended agreement.   

(0140300) 
 

19. The District shall submit an annual “Progress Report by Permittee” to the Division of Water Rights on forms 

provided by the State Water Board.  Such report shall additionally include the information specified by this 

permit’s terms.   

(0580900) 
 
20. The equivalent of the authorized continuous flow allowance for any 30-day period may be diverted in a shorter 

time, provided there is no interference with other rights and instream beneficial uses, and provided further that 

all terms and conditions protecting instream beneficial uses are observed.  

(0000027) 
 
 
21. This permit is subject to prior rights.  The right holder is put on notice that, during some years, water will not 

be available for diversion during portions or all of the season authorized herein.  The annual variations in 
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demands and hydrologic conditions in the Mokelumne River are such that, in any year of water scarcity, the 

season of diversion authorized herein may be reduced or completely eliminated by order of the State Water 

Board, made after notice to interested parties and opportunity for hearing. 

(0000090) 
 
22. No diversion is authorized by this permit when satisfaction of inbasin entitlements requires release of 

supplemental Project water by the Central Valley Project or the State Water Project. 

a. Inbasin entitlements are defined as all rights to divert water from streams tributary to the Sacramento-San 
Joaquin Delta or the Delta for use within the respective basins of origin or the Legal Delta, unavoidable 
natural requirements for riparian habitat and conveyance losses, and flows required by the State Water 
Board for maintenance of water quality and fish and wildlife.  Export diversions and Project carriage water 
are specifically excluded from the definition of inbasin entitlements. 
 

b. Supplemental Project water is defined as that water imported to the basin by the projects plus water 
released from Project storage which is in excess of export diversions, Project carriage water, and Project 
inbasin deliveries. 

 
The State Water Board shall notify the right holder of curtailment of diversion under this term after it finds that 
supplemental Project water has been released or will be released.  The State Water Board will advise the 
right holder of the probability of imminent curtailment of diversion as far in advance as practicable based on 
anticipated requirements for supplemental Project water provided by the Project operators.  
 

(0000091) 
 
 
23. The State Water Board reserves jurisdiction over this permit to change the season of diversion to conform to 

later findings of the State Water Board concerning protection of beneficial uses of water in the Sacramento-

San Joaquin Delta and San Francisco Bay.  Any action to change the season of diversion will be taken only 

after notice to interested parties and opportunity for hearing. 

(0000094B) 
 
 

24. This permit is issued to accordance with the provisions of the Section 1462 of the Water Code for the 

temporary appropriation of the excess of the permitted appropriation over and above the quantity applied to 

beneficial use from time to time by the EBMUD under its Application 13156 and permit issued thereon 

provided that the project of the District shall be so constructed that it may be feasibly integrated at a later date 

with the project of EBMUD under Application 13156 as may be determined by the State Water Board. 

(0000999) 
 

25. Should any buried archeological materials be uncovered during project activities, such activities shall cease 

within 100 feet of the find.  Prehistoric archeological indicators include: obsidian and chert flakes and chipped 

stone tools; bedrock outcrops and boulders with mortar cups; ground stone implements (grinding slabs, 

mortars and pestles) and locally darkened midden soils containing some of the previously listed items plus 

fragments of bone and fire affected stones.  Historic period site indicators generally include: fragments of 

glass, ceramic and metal objects; milled and split lumber; and structure and feature remains such as building 

foundations, privy pits, wells and dumps; and old trails.  The Deputy Director shall be notified of the discovery 

and a professional archeologist shall be retained by the right holder to evaluate the find and recommend 

appropriate mitigation measures.  Proposed mitigation measures shall be submitted to the Deputy Director for 
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approval.  Project-related activities shall not resume within 100 feet of the find until all approved mitigation 

measures have been completed to the satisfaction of the Deputy Director.  

 (0000215) 
 

 
26. If human remains are encountered, then the right holder shall comply with Section 15064.5 (e) (1) of the 

CEQA Guidelines and Public Resources Code Section 7050.5.  All project-related ground disturbance within 

100 feet of the find shall be halted until the county coroner has been notified.  If the coroner determines that 

the remains are Native American, the coroner will notify the Native American Heritage Commission to identify 

the most-likely descendants of the deceased Native Americans.  Project-related ground disturbance, in the 

vicinity of the find, shall not resume until the process detailed under Section 15064.5 (e) has been completed 

and evidence of completion has been submitted to the Deputy Director. 

(0450500) 
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THIS RIGHT IS ALSO SUBJECT TO THE FOLLOWING TERMS AND CONDITIONS: 
 
A. Right holder is on notice that: (1) failure to timely commence or complete construction work or beneficial 

use of water with due diligence, (2) cessation or partial cessation of beneficial use of water, or (3) failure 
to observe any of the terms or conditions of this right, may be cause for the State Water Board to consider 
revocation (including partial revocation) of this right. (Cal. Code Regs., tit. 23, § 850.) 

(0000016) 
 
B. Right holder is on notice that when the State Water Board determines that any person is violating, or 

threatening to violate, any term or condition of a right, the State Water Board may issue an order to that 
person to cease and desist from that violation. (Wat. Code, § 1831.) 

(0000017) 
 
C. Right holder is not authorized to make any modifications to the location of diversion facilities, place of use 

or purposes of use, or make other changes to the project that do not conform with the terms and 
conditions of this right, prior to submitting a change petition and obtaining approval of the State Water 
Board. 

(0000018) 
 
D. Once the time to develop beneficial use of water ends under this permit, right holder is not authorized to 

increase diversions beyond the maximum annual amount diverted or used during the authorized 
development schedule prior to submitting a time extension petition and obtaining approval of the State 
Water Board. 

(0000019) 
 
E. The amount of water for consideration when issuing a license shall be limited to only the amount of water 

diverted and applied to beneficial use in compliance with the terms and conditions of this right, as 
determined by the State Water Board. (Wat. Code, § 1610.) 

(0000006) 
 
F. Right holder shall maintain records of the amount of water diverted and used under this right to enable the 

State Water Board to determine the amount of water that has been applied to beneficial use. 
(0000015) 

 
G. Right holder shall promptly submit any reports, data, or other information that may reasonably be required 

by the State Water Board, including but not limited to documentation of water diversion and use under this 
right and documentation of compliance with the terms and conditions of this right. 

(0000010) 
 
H. No water shall be diverted under this right unless right holder is operating in accordance with a 

compliance plan, satisfactory to the Deputy Director.  Said compliance plan shall specify how right holder 
will comply with the terms and conditions of this right.  Right holder shall comply with all reporting 
requirements in accordance with the schedule contained in the compliance plan. 

(0000070) 
 
I. Right holder shall grant, or secure authorization through right holder’s right of access to property owned 

by another party, the staff of the State Water Board, and any other authorized representatives of the State 
Water Board the following: 

 
1. Entry upon property where water is being diverted, stored or used under a right issued by the State 

Water Board or where monitoring, samples and/or records must be collected under the conditions of 
this right; 

 
2. Access to copy any records at reasonable times that are kept under the terms and conditions of a 

right or other order issued by State Water Board; 
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3. Access to inspect at reasonable times any project covered by a right issued by the State Water 
Board, equipment (including monitoring and control equipment), practices, or operations regulated by 
or required under this right; and, 

 
4. Access to photograph, sample, measure, and monitor at reasonable times for the purpose of ensuring 

compliance with a right or other order issued by State Water Board, or as otherwise authorized by the 
Water Code. 

(0000011) 
 
J. This right shall not be construed as conferring right of access to any lands or facilities not owned by right 

holder. 
(0000022) 

 
K. All rights are issued subject to available flows. Inasmuch as the source contains treated wastewater, 

imported water from another stream system, or return flow from other projects, there is no guarantee that 
such supply will continue. 

(0000025) 
 
L. This right does not authorize diversion of water dedicated by other right holders under a senior right for 

purposes of preserving or enhancing wetlands, habitat, fish and wildlife resources, or recreation in, or on, 
the water. (Wat. Code, § 1707.)  The Division maintains information about these dedications.  It is right 
holders’ responsibility to be aware of any dedications that may preclude diversion under this right. 

(0000212) 
 
M. No water shall be diverted or used under this right, and no construction related to such diversion shall 

commence, unless right holder has obtained and is in compliance with all necessary permits or other 
approvals required by other agencies.  If an amended right is issued, no new facilities shall be utilized, nor 
shall the amount of water diverted or used increase beyond the maximum amount diverted or used during 
the previously authorized development schedule, unless right holder has obtained and is in compliance 
with all necessary requirements, including but not limited to the permits and approvals listed in this term. 
 
Within 90 days of the issuance of this right or any subsequent amendment, right holder shall prepare and 
submit to the Division a list of, or provide information that shows proof of attempts to solicit information 
regarding the need for, permits or approvals that may be required for the project.  At a minimum, right 
holder shall provide a list or other information pertaining to whether any of the following permits or 
approvals are required: (1) lake or streambed alteration agreement with the Department of Fish and 
Wildlife (Fish & G. Code, § 1600 et seq.); (2) Department of Water Resources, Division of Safety of Dams 
approval (Wat. Code, § 6002); (3) Regional Water Quality Control Board Waste Discharge Requirements 
(Wat. Code, § 13260 et seq.); (4) U.S. Army Corps of Engineers Clean Water Act section 404 permit (33 
U.S.C. § 1344); and (5) local grading permits. 
 
Right holder shall, within 30 days of issuance of any permits, approvals or waivers, transmit copies to the 
Division. 

(0000203) 
 
N. Urban water suppliers must comply with the Urban Water Management Planning Act (Wat. Code, § 10610 

et seq.). An “urban water supplier” means a supplier, either publicly or privately owned, providing water 
for municipal purposes either directly or indirectly to more than 3,000 customers or supplying more than 
3,000 acre-feet of water annually. 

 
Agricultural water users and suppliers must comply with the Agricultural Water Management Planning Act 
(Act) (Water Code, § 10800 et seq.).  Agricultural water users applying for a permit from the State Water 
Board are required to develop and implement water conservation plans in accordance with the Act.  An 
“agricultural water supplier” means a supplier, either publicly or privately owned, supplying more than 
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50,000 acre-feet of water annually for agricultural purposes.  An agricultural water supplier includes a 
supplier or contractor for water, regardless of the basis of right, which distributes or sells for ultimate 
resale to customers. 

(0000029D) 
 
O. Pursuant to Water Code sections 100 and 275 and the common law public trust doctrine, all rights and 

privileges under this right, including method of diversion, method of use, and quantity of water diverted, 
are subject to the continuing authority of the State Water Board in accordance with law and in the interest 
of the public welfare to protect public trust uses and to prevent waste, unreasonable use, unreasonable 
method of use, or unreasonable method of diversion of said water. 
 
The continuing authority of the State Water Board may be exercised by imposing specific requirements 
over and above those contained in this right with a view to eliminating waste of water and to meeting the 
reasonable water requirements of right holder without unreasonable draft on the source.  Right holder 
may be required to implement a water conservation plan, features of which may include but not 
necessarily be limited to (1) reusing or reclaiming the water allocated; (2) using water reclaimed by 
another entity instead of all or part of the water allocated; (3) restricting diversions so as to eliminate 
agricultural tailwater or to reduce return flow; (4) suppressing evaporation losses from water surfaces; 
(5) controlling phreatophytic growth; and (6) installing, maintaining, and operating efficient water 
measuring devices to assure compliance with the quantity limitations of this right and to determine 
accurately water use as against reasonable water requirements for the authorized project.  No action will 
be taken pursuant to this paragraph unless the State Water Board determines, after notice to affected 
parties and opportunity for hearing, that such specific requirements are physically and financially feasible 
and are appropriate to the particular situation. 

 
The continuing authority of the State Water Board also may be exercised by imposing further limitations 
on the diversion and use of water by right holder in order to protect public trust uses.  No action will be 
taken pursuant to this paragraph unless the State Water Board determines, after notice to affected parties 
and opportunity for hearing, that such action is consistent with California Constitution, article X, section 2; 
is consistent with the public interest; and is necessary to preserve or restore the uses protected by the 
public trust. 

(0000012) 
 
P. The quantity of water diverted under this right is subject to modification by the State Water Board if, after 

notice to right holder and an opportunity for hearing, the State Water Board finds that such modification is 
necessary to meet water quality objectives in water quality control plans which have been or hereafter 
may be established or modified pursuant to Division 7 of the Water Code.  No action will be taken 
pursuant to this paragraph unless the State Water Board finds that (1) adequate waste discharge 
requirements have been prescribed and are in effect with respect to all waste discharges which have any 
substantial effect upon water quality in the area involved, and (2) the water quality objectives cannot be 
achieved solely through the control of waste discharges. 

(0000013) 
 
Q. This right does not authorize any act which results in the taking of a candidate, threatened or endangered 

species or any act which is now prohibited, or becomes prohibited in the future, under either the California 
Endangered Species Act (Fish & G. Code, § 2050 et seq.) or the federal Endangered Species Act (16 
U.S.C. § 1531 et seq.).  If a "take" will result from any act authorized under this right, right holder shall 
obtain any required authorization for an incidental take prior to construction or operation of the project. 
Right holder shall be responsible for meeting all requirements of the applicable Endangered Species Act 
for the project authorized under this right. 

(0000014) 
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This right is issued and right holder takes it subject to the following provisions of the Water Code: 
 
Section 1390. A permit shall be effective for such time as the water actually appropriated under it is used for a useful 
and beneficial purpose in conformity with this division (of the Water Code), but no longer. 
 
Section 1392.  Every permittee, if he accepts a permit, does so under the conditions precedent that no value 
whatsoever in excess of the actual amount paid to the State therefor shall at any time be assigned to or claimed for 
any permit granted or issued under the provisions of this division (of the Water Code), or for any rights granted or 
acquired under the provisions of this division (of the Water Code), in respect to the regulation by any competent 
public authority of the services or the price of the services to be rendered by any permittee or by the holder of any 
rights granted or acquired under the provisions of this division (of the Water Code) or in respect to any valuation for 
purposes of sale to or purchase, whether through condemnation proceedings or otherwise, by the State or any city, 
city and county, municipal water district, irrigation district, lighting district, or any political subdivision of the State, of 
the rights and property of any permittee, or the possessor of any rights granted, issued, or acquired under the 
provisions of this division (of the Water Code). 
 
 
 
STATE WATER RESOURCES CONTROL BOARD 
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STATE OF CALIFORNIA 
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY 

STATE WATER RESOURCES CONTROL BOARD 

ORDER WR 2015-0016-EXEC 

  

In the Matter of the Permit 10477 (Application 12842) 

Regarding Diversion by 

NORTH SAN JOAQUIN WATER CONSERVATION DISTRICT 
  
 
COUNTY: San Joaquin 
 
STREAM SYSTEM:  Mokelumne River 
                 
 

ORDER APPROVING A PETITION FOR EXTENSION OF TIME UNTIL 2025, 
CONDITIONALLY APPROVING AN ADDITIONAL EXTENSION OF TIME THROUGH 2040 

AND APPROVING PETITIONS FOR CHANGES IN PLACE OF USE, POINTS OF 
DIVERSION, DISTRIBUTION OF STORAGE, AND PERMIT TERMS AND ISSUING 

AMENDED PERMIT 
 

BY THE EXECUTIVE DIRECTOR:   

1.0 INTRODUCTION 

The North San Joaquin Water Conservation District (District), which holds water right Permit 

10477 (Application 12842), has petitioned the State Water Resources Control Board (State 

Water Board) for an extension of time to complete beneficial use of water by 

December 31, 2040.  The District also seeks permission to change the place of use, points of 

diversion, and distribution of storage; to modify a permit term limiting the diversion rate to 

underground storage; and to delete a permit term that limits additional pumping capacity or 

storage facilities to be constructed under the permit.   

 

Petition for Extension of Time: 

This order approves an extension of time until December 31, 2025, and conditionally approves 

an extension of time from January 1, 2026 through December 31, 2040.  The approval and 

conditional approval for this extension considered the recent resolution of the longstanding 
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disputes regarding diversions on the Mokelumne River 1, the advanced planning and available 

funding for several infrastructure improvement projects and groundwater recharge projects, and 

the project’s consistency with state policy for conjunctive use projects and for reversal of 

groundwater overdraft.   As noted in Order WR 2008-00162, the District’s fulfillment of the “due 

diligence” requirement for approval of a petition for extension of time was marginal; since then, 

the District has not put additional water to use.  However, the District has made significant 

strides in planning and acquiring funding to put water to use, as well as in implementing a pilot 

project for groundwater recharge.  The projects under consideration have the potential to 

alleviate overdraft in the basins underlying the District’s boundaries.  In such a situation, where 

potential harm to other water users or the environment is absent, and the potential benefit of 

allowing a project to continue without the administrative delay of requiring an applicant to file for 

a new water right is great, there is precedent for granting petitions for extension of time, even in 

the absence of diligence.  (See State Water Board Order WR 88-26.)  The State Water Board 

anticipates that a time extension until 2025 will allow the District to complete the projects it has 

shown recent progress in implementing without putting significant federal funding at risk.   

 

The State Water Board further conditionally approves an additional time extension from January 

1, 2026 through December 31, 2040 based on the District meeting certain milestones prior to 

December 31, 2025.  If the District does not meet the milestones required by this Order prior to 

January 1, 2026, the conditional approval until 2040 will be denied under this order.  If the 

District puts all water to beneficial use prior to 2026 the extension through 2040 becomes moot.   

 

Petition for Changes in Place of Use, Points of Diversion, Distribution of Storage, and Permit 

Terms 

This order additionally approves the following items requested in the petition for change: 

1) expands the place of use to the District’s boundaries as shown on the map submitted to the 

Division dated December 17, 2014; 2) adds underground storage as a place of storage; 3) adds 

                                                 
1
 In November 2014, the District, East Bay Municipal Utility District, San Joaquin County, Central Delta Water 

Agency, South Delta Water Agency, and Stockton East Water District entered into a Protest Dismissal Settlement 
Agreement that provides a framework for necessary funding and water to improve the health of the Eastern San 
Joaquin Groundwater Basin via water from the Mokelumne River. 
2
 Order WR 2008-0016 partially set aside Order WR 2006-0018-DWR.  Order WR 2006-0018-DWR was issued on 

November 30, 2006, and approved both a new point of diversion and underground storage as a place of storage for 
Permit 10477, and denied the District’s December 2000 petition for extension of time.  The District filed a petition for 
reconsideration regarding the denial of the time extension, which was then approved by the Division. WR Order 2008-
0016 was subsequently issued on March 18, 2008, conditionally approving a time extension for the District. 
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two new points of diversion/rediversion (POD/PORD) for two new projects that the District is 

proposing, the Tracy Lake Groundwater Recharge Project and the City of Lodi (Lodi) Transfer 

(as described further below); and 4) modifies Permit Term 5 (related to the maximum rate of 

diversion to underground storage) and deletes Permit Term 20 (regarding the preclusion of the 

construction of additional capacity and storage facilities).   

 

Tracy Lake Groundwater Recharge Project 

Approval of the change will allow a U.S. Bureau of Reclamation (Reclamation) Water Smart 

Grant of $300,000 to fund a portion of the cost of a new POD/PORD on the Mokelumne 

River that will provide up to 13,600 acre-feet annually (afa) of water to Tracy Lake, an 

existing natural terminal lake for the Jahant Slough watershed3.  The water placed in Tracy 

Lake will provide surface water for irrigation to lands within the District that currently use 

groundwater, which will effectuate in-lieu recharge of groundwater.  The water placed in 

Tracy Lake that is not withdrawn for irrigation use can provide direct recharge to 

groundwater in the Tracy Lake area. 

 

Lodi Transfer 

Approval of the change petition will also allow the addition of a new POD/PORD at the 

existing Woodbridge Irrigation District (WID) Dam at Lodi Lake that will allow the District to 

wheel water to Lodi.  Lodi is within the service area of the District and a recent transfer 

agreement between Lodi and the District will generate approximately $98,000 a-year in 

revenue when water is available under Permit 10477 by transferring up to 1,000 afa of water 

during the winter months.   

 

2.0 BACKGROUND 

 

2.1 Issuance of Water Right Permit 10477 

On December 2, 1948, the District filed Application 12842 to appropriate water from the 

Mokelumne River in San Joaquin County.  On July 3, 1956, after a hearing on competing 

                                                 
3
 The Jahant Slough watershed forms an intermittent stream draining to two terminal lakes: Tracy Lake and an 

unnamed lake immediately north of Tracy Lake.  There is no streamflow data for Jahant Slough, but anecdotal 
information of existing and previous landowners in the area indicate that the lakebeds are frequently inundated each 
winter from watershed runoff.  There is no natural outlet from the lakes, however both lakes have been drained to the 
Mokelumne River in years they filled to facilitate drying the lakebeds to support mowing, grazing, and pasture 
production activities.  (Tracy Lake MND, p 118) 
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water right applications, the State Engineer (the State Water Board’s predecessor) issued 

Decision 858 granting East Bay Municipal Utility District’s (EBMUD) Application 13156 

priority over the District’s Application 12842.  Pursuant to Water Code section 14624, the 

State Engineer issued Permit 10477 to the District for the temporary appropriation of water 

that is surplus to EBMUD’s needs, as discussed in Decision 8585.   Permit 10477 initially 

authorized direct diversion, at a rate of 500 cubic feet per second (cfs), and storage of 

50,000 afa from about December 1 of each year to about July 1 of the succeeding year. 

Beneficial uses include irrigation, domestic, municipal, recreational and industrial uses.  The 

permit initially required the District to complete construction by December 1, 1960, and to put 

water to beneficial use by December 1, 1970.  

 

2.2 Previous Time Extensions 

Prior to 2000, Permit 10477 has been extended three times to allow the District to put water to 

full beneficial use.  Following the initial expiration of the permit, the District petitioned the State 

Water Board on September 6, 1972, to extend the time to complete construction to 1975 and 

the time to complete beneficial use of water to 1980.  According to the District, it had completed 

construction of diversion and distribution facilities to serve 3,000 acres and had nearly 

completed diversion and distribution facilities for an additional 3,000 acres.  On 

October 26, 1972, the Division approved a time extension giving the District until 

December 1, 1975, to complete construction and until December 1, 1980, to apply the water to 

full beneficial use.  The District’s maximum use of water was 9,487 af in 1974. 

 

The District filed a second petition for extension of time on March 10, 1983, claiming that the 

project was eighty percent completed.  The petition requested an extension until 1988 to 

complete construction and until 1989 to complete full beneficial use of water.  The Division 

                                                 
4
 Under Water Code section 1462, when the State Water Board issues a permit to a municipality for a quantity of 

water exceeding existing municipal needs, the Board may also issue a permit for the temporary appropriation of water 
that is in excess of those existing needs. 
5
  In Decision 858, the State Engineer indicated that the District could look to other sources for a long term water 

supply.  The State Engineer stated that, “The evidence presented at the hearing indicates that for its ultimate 
requirements (the District) can obtain a cheaper and more dependable supply from other sources [than the 
Mokelumne River].” (Id. p. 73)     Also, “Additional sources of water will be available to [the District] and [EBMUD] 

from the Folsom South Canal, the Feather River Project, and other sources, some of which may be less expensive to 
develop than the projects on the Mokelumne River.”  (Id. p. 77, No. 6)  As directed by the State Engineer, the District 
then filed an application for a diversion from the American River, but that application was denied in Decision 893.  
The District was then directed to seek a water right contract with the Bureau of Reclamation (Reclamation) for 
American River water through the Folsom South Canal.  The Folsom South Canal project was never completed and 
as such the District was not able to obtain a contract for American River water from Reclamation. 
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granted the second time extension on January 30, 1984, giving the District until 

December 1, 1988, to complete construction, and until December 1, 1989, to apply the water to 

full beneficial use.  

 

In 1991 the District filed a third petition for extension of time.  In 1992, the District entered into a 

stipulated agreement with EBMUD, the Department of Fish and Wildlife (DFW), and the 

California Sportfishing Protection Alliance (CSPA) to resolve the protests over the time 

extension petition.  In the stipulated agreement, the District agreed to limit its direct diversion 

and diversion to storage to a combined total of 20,000 afa.  The District also agreed to limit the 

maximum rate of direct diversion from the two existing pumping facilities to a combined total 

rate of 80 cfs with a limit of 40 cfs to be applied to any one pumping facility.  Permit 10477 was 

subsequently amended to include similar, but not identical, provisions.6   The permit, as 

amended in 1992, required the District to apply water to full beneficial use by 

December 31, 2000.  

 

On December 29, 2000, the District filed a fourth petition for an extension of time, requesting 

an extension until 2010 to complete both construction and use of the water under Permit 

10477.  

 

After a hearing, on March 18, 2008, the State Water Board issued Order WR 2008-0016 which 

conditionally approved an extension of time until December 31, 2010 to complete construction 

and put water to full beneficial use under Permit 10477.  Following are summaries of the primary 

conditions contained in Order WR 2008-0016 all of which the District has satisfied: 

 

 The District was required to prepare and implement a project construction and 

operations plan for putting the full amount of water authorized under Permit 10477 to 

beneficial use by December 31, 2010.  If the District was unable to put the full amount of 

water to beneficial use by December 31, 2010, the District was then required to file a 

petition for extension of time by March 18, 2009. 

                                                 
6
 Term 5 of the amended permit, which is dated December 11, 1992, provides that: “The water appropriated shall be 

limited to the quantity which can be beneficially used and shall not exceed a combined total of 80 [cfs] by direct 
diversion.  Direct diversion shall be limited to no more than 40 [cfs] at any one pumping facility to be diverted from 
December 1 of each year to July 1 of the succeeding year and 20,000 [afa] by storage to be collected from December 
1 of each year to July 1 of the succeeding year.  The total amount of water to be taken from the source shall not 
exceed 20,000 acre-feet per water year of October 1 to September 30.” 
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 The District was required to prepare and implement a conjunctive use plan prior to 

placing water into underground storage.  

 

 The District was required to prepare and implement a water conservation plan 

describing how they would avoid the waste or unreasonable use of water under Permit 

10477 and identify possible conservation measures.  

 

 The District was required to submit an annual report regarding progress on groundwater 

management by the District in the Eastern San Joaquin groundwater basin and any 

existing or proposed measures to address over-drafting within the District’s boundaries.  

 

 The District is not allowed to transfer water diverted to underground storage under 

Permit 10477 outside the Eastern San Joaquin groundwater basin, as defined in the 

Department of Water Resources Bulletin 118, without complying with applicable State 

Water Board procedures and receiving any necessary approvals. 

 

 The District was required to prepare a compliance plan establishing a method, including 

a proposal for installation and maintenance of devices, to measure the instantaneous 

rate of diversion and cumulative quantity of water diverted from each point of diversion, 

and the cumulative quantity of water applied to beneficial use under the permit. 

 

2.3 District Financial Resources 

Currently, the District’s revenues are generated as a share of local property taxes, at 

approximately $240,000 per year.  The revenues have been used for District 

administration/overhead expenses, planning, groundwater management efforts and new 

projects.  The District is currently in the middle of a Proposition 218 process to raise the water 

rates to cover operation and maintenance for surface water deliveries for its South System 

users.   

 

In 2007, the District instituted a groundwater pumping charge on all groundwater producing 

facilities within its boundaries.  Approximately $800,000 was collected in the fall of 2008 for 

fiscal year 2007-2008, and charges totaling $800,000 were billed for fiscal year 2008-2009.  In 

November 2008, a local ballot measure repealed the 2007-2008 groundwater charge and 
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placed a limitation on imposing future groundwater charges.  The measure did not require a 

refund of the fiscal year 2007-2008 or 2008-2009 groundwater charges.  The measure 

indicated District voters’ displeasure with a groundwater charge applied to all landowners that 

funded only localized projects. 

 

In response to the repeal of the groundwater pumping charge, the District moved to an 

improvement district funding model whereby the District proposes to form smaller improvement 

districts within its boundaries that are made up of just the lands that will be served by the 

project.  The District also proposes to leverage improvement district landowner funding with 

grant funding whenever possible.  The District has utilized the improvement district model to 

plan and partially fund the Tracy Lake Groundwater Recharge Project. 

 

With the help of the new funding sources, the District is establishing a financial incentive 

program to assist landowners with the installation of dual groundwater and surface water 

supply facilities to increase surface water use.   The District is also proposing to offer surface 

water at a discounted rate to encourage surface water use for farms within District 

boundaries.    

 

3.0  SUBSTANCE OF PETITIONS 

Based in part on requirements in both Order WR 2008-0016 and Order WR 2006-0018-DWR, 

the District submitted a petition for change on June 1, 2007 and a petition for extension of time 

on March 17, 2009.  The Division first noticed the petitions on May 20, 2009.  Since then, the 

District has filed several amendments to the petitions as a result of settlement negotiations with 

protestants and changes in circumstances.  On December 15, 2014, the Division re-noticed the 

petitions to include these amendments.  This section describes the currently requested 

changes. 

 

3.1 Petition for Change 

Place of Use Expansion: 

The District seeks to expand the place of use under Permit 10477.  In 2004, the District 

annexed an additional 105,000 acres to its original 52,000 acre place of use to provide an 

opportunity for additional irrigation and groundwater recharge with surface water diverted 

from the Mokelumne River.  The District requests that the place of use under Permit 10477 
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be changed to reflect the 157,000-acre District boundary as shown on the map dated 

December 17, 2014 submitted with the petition and on file with the Division. 

 

Underground Storage: 

The District requests that Permit 10477’s 1,000 afa limit on diversion to underground 

storage be modified to allow up to 17,000 afa of such diversions.  The total diversion to both 

surface storage and underground storage would remain limited to 20,000 afa.  The District 

further requests that that Permit 10477 be amended to include a total area to be developed 

for groundwater storage and recharge of up to 500 acres within the District boundaries. 

 

Addition of Two New PODs/PORDs  

The District requests to add two new PODs/PORDs under Permit 10477.  One proposed 

new POD/PORD at the existing WID Dam at Lodi Lake7 would permit the District to wheel 

water to Lodi for municipal use within the city.  Lodi has unmet demand for approximately 

1,000 af of surface water in the winter months that could be delivered from the Mokelumne 

River to Lodi’s nearby treatment plant.  The other proposed new POD/PORD8 would divert 

water approximately five miles downstream of the WID Dam for the proposed Tracy Lake 

Groundwater Recharge Project.  The Tracy Lake Groundwater Recharge Project involves 

adding a new diversion downstream of the Woodbridge Dam, near Tracy Lake.  Water will 

be diverted from the Mokelumne River and conveyed into Tracy Lake.  A portion of the 

water placed into storage will percolate and accomplish direct recharge of the groundwater 

basin.  However, a majority of the water will be pumped out of the lake, as direct diversion 

from the Mokelumne River, by adjacent landowners to irrigate vineyards that are currently 

relying on groundwater for irrigation.  This will accomplish in-lieu groundwater recharge. 

 

Modification of Permit Terms: 

The District requests a modification of Permit Term 5 to allow a diversion rate of 10 cfs at 

each point of diversion/rediversion to underground storage rather than a total maximum 

                                                 
7
 The WID Dam is identified as POD/PORD #5 in the petition map dated December 17, 2014.  POD/PORD #5 is 

located on the Mokelumne River by CCS83, Zone 3, N. 2,244,462 ft. & E. 6,332,349 ft., being within SW¼ of NW¼ of 
Section 32, T4N, R6E, MDB&M.   
8
 The Tracy Lake diversion is identified as POD/PORD #6 in the petition map dated December 17, 2014.  POD/PORD 

#6 is located on the Mokelumne River by CCS83, Zone 3, N. 2,263,230 ft. & E. 6,319,530 ft., being within NW¼ of 
SE¼ of projected Section 8, T4N, R6E, MDB&M.   
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diversion rate of 10 cfs to underground storage.  The combined total rate of diversion 

limitation of 80 cfs would still apply.   

 

The District also requests that Term 20 of Permit 10477 be deleted in its entirety.  Term 20, 

as modified by Order WR-2006-0018-DWR, precludes construction of additional capacity 

and storage facilities except for the installation of pumping facilities and construction of 

underground storage facilities necessary to implement the North San Joaquin Pilot 

Recharge Project. 

 

3.2 Petition for Time Extension 

On March 17, 2010, the District filed the petition for extension of time to December 31, 2025.  

On January 3, 2014, the District requested that the petition be amended to request a time 

extension to December 31, 2040.  The District indicated that the amendment was requested 

in order to be consistent with EBMUD’s petition for extension of time for its Permit 104789, 

as the District’s Permit 10477 is derivative to Permit 10478. 

 

4.0 PROTESTS  

 

4.1 Protests Received 

Based on the first public notice in 2009, the Division received protests from the following:  WID; 

California Sportfishing Protection Alliance (CSPA); City of Stockton (Stockton); Jackson Valley 

Irrigation District (JVID); Reclamation; EBMUD; and approximately 55 protests from property 

owners living within the District’s service area.   

 

4.2 Resolved Protests 

 

4.2.1 Agency and Organization Protests    

All of the protests by public agencies and that of the public interest organization CSPA have 

been resolved, as described below:  

 On March 13, 2014, WID signed a “Resolution #03-13-14-01 and Agreement to Resolve 
Protests of WID to Change Petitions of NSJWCD”.   

 

                                                 
9
   EBMUD filed a petition for extension of time for its Permit 10478 on November 27, 2000.  EBMUD requested an 

extension until December 31, 2040 to complete construction work and/or beneficial use of water under Permit 10478. 
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 On October 14, 2014, CSPA finalized an “Agreement to Resolve Water Right Protest” 
with the District.   

 

 By letter dated June 16, 2014, Stockton withdrew its protest. 
 

 Since JVID did not comment on the District’s September 14, 2009 protest response, the 
Division concluded that JVID’s protest concerns were adequately addressed.  On 
July 1, 2010 the Division confirmed that JVID’s protest was dismissed.   

 

 In its June 18, 2009 protest, Reclamation requested that the Division include Standard 
Permit Terms 80, 90, and 91 in any amended permit issued to the District.  Reclamation 
also requested the Division’s findings that there were both water available for the 
appropriation and approval of the petitions would not contribute to further decline of the 
Delta’s environmental health.  On August 24, 2009, the Division responded to 
Reclamation that Terms 80, 90, and 91 were already included in Permit 10477 when it 
was amended in 1992.  The Division also responded that relative to water availability 
issues protests in a time extension and change proceeding are limited to the effects of 
the time extension and change.  The Division indicated that this is not a new application 
where the applicant must show that water is available for the proposed use over and 
above the amounts needed for prior rights and public trust resources as those issues 
were decided when the permit was originally approved.  The Division also indicated that 
any environmental concerns regarding potential impacts to the Delta would be handled 
in the California Environmental Quality Act (CEQA) document that would be prepared for 
the project.  The Division further requested that Reclamation provide a statement of facts 
to substantiate the environmental elements of their protest.  Reclamation did not 
respond.  Therefore on July 1, 2010, the Division rejected Reclamation’s protest. 

 

 On December 1, 2014, EBMUD notified the Division that its protests against the District’s 
petitions were withdrawn pursuant to the Protest Dismissal Settlement Agreement 
signed in November 2014.   

 
4.2.2 Property Owner Protests 

The property owners’ protests were based on a concern that the petition to change proposes 

projects not in the public interest.  The primary concern for the property owners was that the 

District should not expand the place of use to provide water outside of the District boundaries, 

as the originally noticed petition had requested.  The property owners contended that that the 

groundwater pumping fees were being assessed within the District, yet the District’s proposal to 

transfer water to Stockton would have directed water outside of the District’s boundaries.  The 

District responded to the property owners’ protests by letter, dated September 14, 2009.   

 

Subsequent to the Division’s 2009 public notice of the petitions, on March 19, 2010, the District 

requested that their change petition be modified to reduce the proposed place of use to only the 

District’s current boundaries.  On May 5, 2010, the District then notified the remaining 

protestants of the decrease in the petitioned place of use.  On January 31, 2013, the District 
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requested that the change petition be further modified to include the necessary components to 

implement both the Tracy Lake Groundwater Recharge Project and the Lodi water transfer.   

 

Eighteen of the original 55 property owner protests were still considered active prior to 

September 2014.  The 37 property owner protests that were no longer considered active were 

either resolved or rejected or canceled based on one or more of the following: 1) the District’s 

modifications to the change petition; 2) communication with District representatives; and/or 

3) lack of response to the Division’s subsequent requests for information. 

 

4.3 Outstanding Property Owner Protests   

The District’s petitions and the protests are being processed pursuant to the requirements of 

Water Code section 1700, et seq. and California Code of Regulations, title 23, article 15, section 

791, et seq. 

 

Water Code section 1703.6 (a) reads as follows: 

 

The board may cancel a protest or petition for failure to provide information requested by the 

board under this chapter within the period provided. 

 

Additionally, Water Code section 1703.6 (d) reads as follows: 

 

If the protest is based on an allegation other than injury to a legal user of water, the board 

may cancel the protest for failure to submit information requested by the board if the board 

determines both of the following: 

 

(1) The public review period has expired for any draft environmental document or negative 

declaration required to be circulated for public review and comment pursuant to Division 

13 (commencing with Section 21000) of the Public Resources Code. 

 

(2) In the absence of the requested information, there is no substantial evidence in light of 

the whole record to support the allegation. 

 

In February 2014, the District provided the protestants with a notice of its intent to adopt a 

Mitigated Negative Declaration (MND) for its pending water right change and time extension 
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petitions.  The MND covered the place of use as modified in 2010 and included the Tracy Lake 

Groundwater Recharge Project and Lodi water transfer.  The District approved the MND on 

March 10, 2014. 

 

Because the District modified its petition to no longer serve water outside of the District 

boundaries, the main issue of concern with the remaining protestants was resolved.   

 

On September 12, 2014, pursuant to Water Code sections 1703.6 (a) and (d), the Division 

provided notice to the 18 remaining protestants that their protests would be considered 

canceled unless within 30 days each protestant could provide substantive information to support 

allegations made in the original protests.  Thirteen of the remaining protestants did not respond 

to the Division’s September 12 letter, and were therefore deemed canceled.  

 

The five protestants who responded to the Division’s September 12 letter are: 

1) Bryan Pilkington; 2) Kenneth and Marion Bond; 3) William C. and Wallene B. Castro; 

4) Sally Morehead; and 5) Jackson F. Morehead.  Following are summaries of the concerns of 

the remaining protestants: 

 

1) Bryan Pilkington – Mr. Pilkington’s protest is based on whether the Tracy Lake 

Groundwater Recharge Project is in the public’s interest.  Mr. Pilkington provided 

information indicating that groundwater recharge near the Tracy Lake area will 

actually benefit the Cosumnes River groundwater subbasin and will not benefit the 

Eastern San Joaquin groundwater subbasin.  Mr. Pilkington believes the District 

should put the water to beneficial use for the people within the District, not just the 

residents around the Tracy Lake area.   

2) Kenneth Bond and Marion Bond – The Bonds indicate that the District’s new PODs 

will provide access to certain landowners and locations which may provide 

opportunities to sell water to the highest bidder whether or not they are within the 

District.  The Bonds also believe that the District lacks transparency relative to its 

Board meetings and the District’s overall agenda. 

3) Wallene C. Castro and William B. Castro – The Castros are concerned that the Tracy 

Lake Groundwater Recharge Project will involve additional landowner assessments 

within the District.   
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4) Sally Morehead – Ms. Morehead indicates that she lives north of the Mokelumne 

River and that the District is currently not serving water to her property.  She would 

like to see groundwater levels north of the river to be improved by the District’s 

groundwater recharge projects.  She also indicates that she is concerned about how 

the District is managed. 

5) Jackson F. Morehead – Mr. Morehead supports his mother’s (Sally Morehead) 

remaining concerns regarding the District’s proposed project relative to the area 

north of the Mokelumne River not being served by the District. 

 

The State Water Board re-noticed the change petition and time extension petition on 

December 15, 2014 to reflect all changes made to the petitions subsequent to the original public 

notice.  The State Water Board received no comments or protests following the re-notice. 

 

5.0 ANALYSIS/DISCUSSION 

 

5.1 Petition for Change 

 

5.1.1 Applicable Law 

Water Code sections 1700 through 1705 govern changes in the place of use, purpose of use, or 

point of diversion, of an appropriative water right.  Permission to make such change must be 

granted by the State Water Board and “[b]efore permission to make such a change is granted 

the petitioner shall establish, to the satisfaction of the [State Water Board], and it shall find, that 

the change will not operate to the injury of any legal user of the water involved.”  (Wat. Code, § 

1702.)  The petitioner also must establish that the proposed change will not effectively initiate a 

new right.  (Cal. Code Regs., tit. 23, § 791, subd. (a).)  A change petition must also be in the 

public interest and not unreasonably harm fish, wildlife and other instream beneficial uses. 

 

5.1.2 Approval of Change Petition 

The evidence in the record supports a finding that the proposed changes will not result in injury 

to any legal user of water.  The State Water Board analyzed water rights downstream of the 

proposed points of diversion, and found that the additional points of diversion and permit 

modifications requested would not injure downstream water users.  The State Water Board 

provided notice of the changes to water users downstream of the District’s existing points of 

diversion and received no protests claiming injury.  The majority of water available under Permit 
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10477 is stored water releases, to which riparian users have no lawful claim.  Direct diversion 

will occur only in very wet years, where injury is unlikely.   

 

Approval of the proposed change petition will not initiate a new right.  The changes in point of 

diversion and place of use could, by themselves, be instituted with no increase in diversion from 

the stream over current use or over the permit limits in Permit 10477.  

 

As discussed below in section 5.2.1.4, approval of this petition is in the public interest.  As 

discussed below in section 5.4, the proposed changes will not unreasonably harm fish, wildlife 

or other beneficial instream uses, under the conditions in this order. 

 

Accordingly, the District’s petition for change is approved subject to the conditions herein and 

Permit 10477 will be amended to expand the place of use to include all areas annexed to the 

District in 2004, to add the two new PODs/PORDs, to add Tracy Lake as a place of 

underground storage, to modify Permit Term 5 to allow a diversion rate of 10 cfs at each point of 

diversion/rediversion to underground storage, and to delete Permit Term 20 in its entirety from 

Permit 10477.  In addition, conditions in Order WR 2008-0016 have been included as Terms in 

Permit 10477, and the conditions have been updated to show that the boundaries of the Eastern 

San Joaquin Basin in the original Bulletin 118 have been changed to divide the area beneath 

the District’s service area into two basins:  the Cosumnes subbasin and the Eastern San 

Joaquin subbasin.10   

 

5.2 Petition for Extension of Time 

 

5.2.1 Applicable Law 

Water Code section 1396 requires a right holder to prosecute project construction and beneficial 

use of water with due diligence, in accordance with the Water Code, the State Water Board’s 

regulations, and the terms specified in the permit.  The State Water Board may approve a 

request for an extension of time if the Board finds that there is good cause for the extension. 

(Wat. Code, § 1398, subd. (a).)  The State Water Board’s regulations allow an extension of time 

to be granted only on such conditions as the Board determines to be in the public interest, and 

                                                 
10

 Order WR 2008-0016 referenced DWR Bulletin 118 from 1980 which designated the aquifer underlying the District 
as being the Eastern San Joaquin County Basin.  The latest update of Bulletin 118 from 2003 divided the Eastern 
San Joaquin County Basin into the Eastern San Joaquin subbasin and the Cosumnes subbasin. 
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on a showing to the Board’s satisfaction that (1) due diligence has been exercised, (2) failure to 

comply with previous time requirements has been occasioned by obstacles which could not 

reasonably be avoided, and (3) satisfactory progress will be made if an extension of time is 

granted. (Cal. Code Regs., tit. 23, § 844.)  The State Water Board generally will not accept 

conditions incident to the person and not to the enterprise as good cause for delay. (Ibid.) 

 

5.2.1.1 Due Diligence 

In determining whether to approve a petition for extension of time, the State Water Board must 

consider whether there is information supporting a finding that the District has exercised 

diligence in putting water to beneficial use.  Due diligence requires a demonstrable effort to put 

water to beneficial use within the time period specified in the permit.  The question of diligence 

ultimately must be determined on the facts of each case.  Order WR 2008-0016 found that the 

District’s diligence at that point was a borderline case. 

 

Order WR 2008-0016 contained several conditions that the District was required to complete as 

detailed in Section 2.2 above.  The District completed all of the required tasks as follows: 1) the 

District prepared a Construction and Operation Plan for putting the full amount of water under 

Permit 10477 to beneficial use and the District filed a petition for extension of time as it 

projected it would be unable to put the full amount of water to beneficial use by 

December 31, 2010; 2) the District prepared and implemented a conjunctive use plan prior to 

operating the CALFED conjunctive use project; 3) the District prepared and implemented a 

water conservation plan; 4) the District has been preparing and submitting annual reports to the 

Division regarding groundwater management by the District in the Eastern San Joaquin 

groundwater subbasin; 4) the District prepared and implemented a compliance plan 

establishing how it would measure water diverted and used pursuant to Permit 10477. 

 

In recent years, the District has taken significant steps to develop conjunctive use projects 

using water under its water right permit.  Since 2000, the District has implemented or identified 

pilot conjunctive use projects to determine the best area for conjunctive use of water for larger 

scale projects.  The District has also participated in various groups addressing groundwater 

overdraft and water supply reliability in San Joaquin County.  The District also has taken 

specific actions to develop the use of water under its water right. 
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CALFED Conjunctive Use Project 

Since 2001, the District has been working on its CALFED Conjunctive Use Project.  The 

CALFED project, approved by Order WR-2006-0018-DWR, is located on 10 acres north of 

the Mokelumne River and limits diversions to underground storage to 1,000 afa.  The 

project was constructed during 2007 and 2008 and began recharging water in 2009 during 

the winter when heavy rains generated sufficient water in the Mokelumne River to utilize 

the District’s direct diversion right.  In 2009 the District filed a petition for temporary 

urgency change to request the ability to put an additional 1,000 af to underground storage 

that year at the CALFED conjunctive use site.  The State Water Board approved the 

District’s petition and the District subsequently reported that 1,200 af were put to 

groundwater storage in 2009 and 1,036 af were subsequently withdrawn for irrigation.   

 

Annexation of an Additional 105,000 acres to the District 

In 2004, the District annexed an additional 105,000 acres to provide an opportunity for 

additional irrigation and groundwater recharge with surface water pumped from the 

Mokelumne River.  To allow the use of the additional 105,000 acres and attempt to 

maximize use of their water right, the District filed the subject petition to change the place 

of use, purpose of use, and add underground storage under Permit 10477. 

 

South and North Diversion Facility Fish Screens 

In October 2008, the District completed construction of a fish screen on the 30 cfs South 

Diversion facility.  In 2009, the District completed construction of a fish screen on its 

30 cfs North Diversion facility.  The District consulted with DFW on the installation of both 

fish screens. 

 

Tracy Lake Groundwater Recharge Project 

The District applied for and received a federal Water Smart Grant of $300,000 and 

approximately $1,500,000 in landowner assessments to fund construction of the Tracy 

Lake Groundwater Recharge Project.  The landowners who can receive water from the 

project unanimously agreed to form the Tracy Lake Improvement District, pay acreage 

assessments to fund the planning, permitting and capital improvements and to pay annual 

operation and maintenance assessments to operate the project.  These commitments are 

for Phase I of the project, which will use between 4,000 and 5,400 af of water per year, 
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when the water is available under Permit 10477.  The federal grant for this project expires 

in September 2015 with all construction completed, costs reimbursed, and reporting done 

by September 2015. 

 
Lodi Transfer 

For the last two years, the District worked with Lodi and WID (which currently sells water 

to Lodi and conveys that water from the Mokelumne River for Lodi) to evaluate when Lodi 

had unmet demand for surface water that could be delivered from the river to Lodi’s 

treatment plant by WID.  Based on this regional cooperation, the District, Lodi, and WID 

identified a need of approximately 1,000 af during the winter months. 

 

The respective boards of the District and Lodi approved a transfer agreement in October 

2014 under which the District will sell Lodi 1,000 af of water in the winter months for 

$100 per af.  WID has agreed to wheel this water for Lodi.  The project is ready to 

implement upon approval of the change petition.  The approximate $98,000/year 

anticipated from this agreement will help to support the South System Rehabilitation 

Project, as described below. 

 

Protest Dismissal Settlement Agreement  

In November 2014, the District signed a settlement agreement with EBMUD, San Joaquin 

County (SJC), Central Delta Water Agency (CDWA), South Delta Water Agency (SDWA), 

and Stockton East Water District (SEWD) that resolves a number of competing protests 

for Mokelulmne River projects, and outlines a path forward for using Mokelulmne River 

waters to improve the health of the Eastern San Joaquin Groundwater Basin while 

meeting the needs of a variety of water use interests in the watershed.  This agreement 

not only provides funding and increased water reliability for the South System 

Rehabilitation Project, described below, but also outlines a broader structure for 

agreement in what has been a highly disputed watershed.  This agreement further 

increases the likelihood of the District being able to move forward with its planned 

projects, and is therefore an important step in putting additional water to beneficial use. 

 
South System Rehabilitation Project 

The lack of funding for maintenance and repair of the District’s facilities, coupled with lack 

of reliability in water deliveries and the resulting need for landowners to finance 
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groundwater pumping capabilities in preference to surface water delivery, has long been 

an obstacle to the District putting water to beneficial use.  The south distribution system is 

in particular need of repair.  This is, in a large part, due to the overdrafting of groundwater 

in the southern portion of the District resulting in a greater need for additional surface 

water for irrigation.  Due to the precarious groundwater situation in the southern portion of 

the District, future groundwater recharge projects will become increasingly important and 

realization of those projects will depend on a fully functional south distribution system.   

The November 2014 Protest Dismissal Settlement Agreement signed with SJC, CDWA, 

SDWA, and SEWD provides $4 million in funding from EBMUD for a groundwater 

demonstration project to be located along the District’s South System, with $1.75 million 

dedicated to improvements on that system.  If for any reason the demonstration project 

does not go forward, EBMUD must pay the $1.75 million directly to the District so that the 

District can proceed with the improvements, regardless.  

 

Another part of the settlement is that EBMUD will provide additional water to the District 

(and other parties to the Agreement) in years that water is not otherwise available under 

Permit 10477 (subject to appropriate approvals from the State Water Board).  The 

additional water (3,000 af or 6,000 af depending on storage conditions in Camanche 

Reservoir) will be used along the South System and will assist in increasing the reliability 

of surface water for District customers on this system.  The addition of a dependable 

source of irrigation water will further justify and encourage landowner investment in the 

South System Rehabilitation Project. 

 

The South System Rehabilitation Project is anticipated to allow beneficial use of 

approximately 10,000 afa of surface water or half of the water allowed under the District’s 

permit.  Currently, the south system has only been able to serve approximately 3,000 afa 

of surface water.  The District’s recent transfer agreement with Lodi will generate 

approximately $98,000 a year in revenue that the District can use for the South System 

Rehabilitation Project.  The District anticipates leveraging this new revenue with its 

property tax revenues (about $240,000 per year) for that project.  

 
Accordingly, the State Water Board finds the District has exercised due diligence in taking 

actions to develop the use of water under Permit 10477. 
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5.2.1.2 Obstacles to Completion Not Reasonably Avoided 

The State Water Board must also consider whether the right holder’s failure to comply with 

previous time requirements has been occasioned by obstacles that could not reasonably be 

avoided.  Lack of finances and other conditions incident to the person and not the enterprise will 

not generally be accepted as good cause for delay. (Cal. Code Regs., tit. 23, § 844.) 

 

The District asserts that its inability to use water under Permit 10477 has been occasioned by a 

number of obstacles that could not reasonably be avoided.  In particular, lack of a reliable water 

supply during drought years turned many of the District’s customers to groundwater as an 

alternative source of water.  Many of those customers did not return to surface water use, in 

part, due to the expense of operating dual (groundwater and surface water) supply systems or 

updating their surface water systems.  The District also has maintained over the years that 

Permit 10477 involves a temporary, unreliable water supply that has made it difficult to recruit 

and maintain new water users. 

 
Accordingly, in large part, the variability of the District’s water supply in drought years and the 

temporary nature of Permit 10477 have impaired the District’s ability to retain and attract 

customers.  This, in turn, has caused delays in complying with previous time requirements. 

The reduced customer base and resulting loss in revenues have limited the District’s ability 

to maintain and improve its distribution system.  Consequently, the District has not been able 

to make full beneficial use of the water allowed under Permit 10477 during years when 

adequate supplies may have been available.  

 

Additionally, considerable controversy concerning water use in the Mokelumne watershed 

has slowed the ability to implement projects.  The November 2014 Protest Dismissal 

Agreement signed by the District, EBMUD, SJC, CDWA, SDWA, and SEWD provides a 

framework for moving forward in the face of this obstacle. 

 

The changes in the financing structures that the District may use, including the creation of 

special districts for funding projects, have also reduced the obstacle of financing projects that 

the District has faced. 

 

While lack of finances, or an inability to invest in infrastructure due to concerns regarding the 

reliability of a water supply that is unrelated to hydrologic conditions, will not generally be 
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accepted as good cause for delay, the State Water Board finds, in this case, that the District 

has committed to actions that will avoid these obstacles in the future. 

 
5.2.1.3 Satisfactory Progress Anticipated 

The District can make satisfactory progress if the State Water Board grants an extension of time 

to complete construction and put water to full beneficial use, provided that the extension is 

conditioned to address the problems that have hampered progress to date.  The District has 

provided persuasive evidence that if the State Water Board grants the District’s petition for 

extension of time, the District has the plans, finances, and water users in place to make full 

beneficial use of the water authorized under Permit 10477.   

 

Since 2000, the District has restructured its funding sources.  In 2002, the District was granted 

the authority to impose a per-acre assessment on property owners within the District.  Also, in 

2007, the District imposed a controversial groundwater pumping charge on its property owners.  

The ability for the District to levy that charge was then repealed in 2008.  Since then, the District 

has been pursuing grant funding for projects as well as the formation of local improvement 

districts to generate revenue for certain improvement projects.  The Tracy Lake Groundwater 

Recharge Project is one such project that is being substantially financed by the recently 

organized Tracy Lake Improvement District. 

 

The District is also receiving approximately $240,000 annually in property tax revenue.  That 

money is used to provide the basic administration of the District and fund studies related to 

some of the proposed projects.  

 
In the past, the District has not had sufficient infrastructure to convey surface water to 

landowners in the District.  Using revenues from the property tax, county drainage fund, water 

sales, and the newly-implemented acreage charge, and funding from EBMUD, the District has 

overcome the primary obstacle to improving its infrastructure and providing a more 

dependable surface water supply.  Additionally, the District is establishing a fund to assist 

landowners with the installation of dual facilities to increase surface water use.  The District 

may also offer surface water at a discounted rate to encourage surface water use.  Moreover, 

as discussed above, the District has annexed an adjoining 105,000 acres to its existing 

52,000 acres to allow additional irrigation and groundwater recharge activities.  
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The District’s strides in implementing these plans and the funding and contractual agreement 

changes indicate that the District is on track put water to full use by 2025.  It appears that the 

District extended its request for time extension to 2040 in order to maximize coordination with 

EBMUD and other stakeholders, and to avoid potential conflicts and delays if the variability of 

the District’s supply in drought years and the temporary nature of Permit 10477 will continue to 

make it difficult to retain and attract customers, despite indications.  Therefore, the Board 

approves the time extension petition through December 31, 2025 and conditionally approves 

the time extension petition from January 1, 2026 through December 31, 2040 subject to 

amended Permit Term No. 7 as follows: 

 

Application of the water to the authorized use shall be made by December 31, 2025, except 

that the time for development of the water right shall be extended to December 31, 2040 

upon a finding by the Executive Director of the State Water Board that the District has not 

applied all of the permitted water to beneficial use, but has 1) completed construction of the 

Tracy Lake Project and 2) applied water to beneficial use through both POD 4 (the 

Woodbridge Irrigation District Dam POD to Lodi) and POD 5 (the Tracy Lake POD).  The 

District must submit evidence to Executive Director of the State Water Board confirming due 

diligence with the above two items by December 31, 2025.    

 (0000009) 

 
5.2.1.4 Public Interest 
 
The requirement that an appropriation of water be completed within a reasonable time with the 

exercise of due diligence is a long-standing principle of California water law intended to protect 

the public interest by preventing the “cold storage” of water rights. (California Trout, Inc. v. 

State Water Resources Control Bd. (1989) 207 Cal.App.3d 585, 618-619 [255 Cal.Rptr. 184].) 

Accordingly, the State Water Board takes seriously the requirement for a right holder to 

exercise due diligence in pursuing and perfecting a water right project.  There are valid 

opinions on both sides of this case regarding due diligence in pursuit of full beneficial use.  In 

the fifty years since Permit 10477 was issued in 1956, the District has not put the full 

20,000 afa of water under Permit 10477 to beneficial use.  The maximum amount put to 

beneficial use was 9,487 afa in1973, with diversions in recent years being significantly less.  

Dating back to the 1970s, many of the District’s actions and plans to place water to full 

beneficial use under its permit were not initiated until after the year 2000.  Since Order WR 
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2008-0016, the District has met all requirements of that order and made significant progress 

in planning to structurally change longstanding barriers to using the water.  Included among 

these is an agreement with other area water users, which will allow not only the District’s 

projects to move forward, but also those of other water users, helping reduce gridlock in the 

basin and to address significant groundwater problems.  Allowing this significant investment 

additional time to reach fruition is in the public interest. 

 
The public has a strong interest in addressing the critical overdraft condition in the Eastern San 

Joaquin groundwater subbasin.  It is estimated that the northeastern San Joaquin County 

groundwater subbasin is overdrafted by 70,000 afa, and the entire San Joaquin Valley Basin is 

experiencing long term groundwater overdraft of 160,000 afa.  Moreover, as a result of 

pumping in excess of recharge, poor quality groundwater has been moving east along a 

16-mile front on the east side of the Delta and has continued to migrate eastward.  Large areas 

of nitrate contamination are also located in the Eastern San Joaquin subbasin.11  The 

Cosumnes subbasin has also been experiencing a historical decrease in groundwater 

elevations.  The continued development and use of water under Permit 10477, and the 

approval of changes that increase the amount of water that may be sent to underground 

storage, is in the public interest as it constitutes a significant step to remedying both the 

critically overdrafted Eastern San Joaquin subbasin and the declining groundwater levels in the 

Cosumnes subbasin.  

 
The State Water Board supports coordinated use of surface and groundwater supplies as a 

logical vehicle for meeting the Constitution's requirements that the waters of the State be put to 

their fullest beneficial use and not wasted or unreasonably used. (Cal. Const., art. X, § 2.) 

Accordingly, the State Water Board finds that the public interest in addressing the groundwater 

overdraft problem provides good cause for granting the District an extension of time to 

December 31, 2025, and conditional approval of an extension of time through December 31, 

2040, if the District meets milestones to construct additional facilities and begins putting water to 

beneficial use by 2025.  

 
5.3 Remaining Protest Analysis 

The remaining protests concern whether the changes proposed with the petitions are in the 

public interest of property owners within the District.  The protestants’ public interest issues are:  

                                                 
11

 Information obtained from Department of Water Resources CASGEM Groundwater Basin Prioritization, 5/30/2014 
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1) any groundwater recharge near the Tracy Lake area will benefit the Cosumnes groundwater 

subbasin, not the critically overdrafted Eastern San Joaquin subbasin; 2) all property owners 

within the District should not be assessed for a project that only benefits residents near Tracy 

Lake; 3) the District is not proposing projects that will benefit groundwater levels in areas north 

of the Mokelumne River and they do not deliver water to property owners north of the river; 

4) the District’s new PODs will provide access to certain landowners and locations which may 

provide opportunities to sell water to the highest bidder whether or not they are within the 

District; and 5) the District is being poorly managed and lacks transparency in its planning and 

operations. 

 

The Tracy Lake area is north of the Mokelumne River, overlying the Cosumnes groundwater 

subbasin and just north of the Eastern San Joaquin groundwater subbasin.  The Cosumnes 

groundwater subbasin is designated as a medium priority groundwater basin and is covered by 

the Sustainable Groundwater Management Act which went into effect on January 1, 2015.12  

Groundwater levels in the Cosumnes subbasin are not considered critically overdrafted in the 

Department of Water Resource (DWR) California Groundwater Bulletin 118-80.  However, 

groundwater levels in wells analyzed over the period of 1963 to 2007 have exhibited a steady 

decline of between 10 and 50 feet.  Information from a February 2006 update of DWR’s Bulletin 

118 indicates that the groundwater budget for the Consumes groundwater subbasin shows an 

average annual net decrease in the groundwater volume.  In 2009, the District estimated that 

annual overdrafting within district boundaries was about 50,000 af.13    

 

The majority of the water that will be used in the Tracy Lake Groundwater Recharge Project will 

be used for surface water irrigation which results in in-lieu groundwater recharge.  The water will 

be delivered to Tracy Lake and will be pumped out for irrigation by nearby landowners who are 

within the District boundaries.  Under Permit 10477 the District cannot serve or sell water 

outside of its permitted place of use.  The use of surface water for irrigation has been the 

historical use under Permit 10477, and irrigation is a beneficial use of water.  (E.g. Wat. Code 

                                                 
12

 The Sustainable Groundwater Management Act of 2014 provides a framework for sustainable management of 
groundwater supplies by local authorities in 127 High and Medium priority groundwater basins in California.  These 
basins account for approximately 96 percent of groundwater use in the state. 
13

    Initial Study/Proposed Mitigated Negative Declaration for North San Joaquin Water Conservation District Water 
Right Change Petitions and Tracy Lake Groundwater Recharge Project.  
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§1254;14  Cal. Code Regs., tit. 23 §§ 659,15 66116.)  Putting this water to beneficial use would 

further the constitutional policy supporting water use in California, and no protestant has put 

forth alternative proposals for the amount of water (up to 13,600 afa) projected for use in the 

Tracy Lake area.  Water that is not directly withdrawn from Tracy Lake for irrigation can serve 

as direct recharge to groundwater.  However, prior to receiving credit for any direct groundwater 

recharge and subsequent withdrawal for a beneficial use under Permit 10477, the District must 

submit a plan to the Division for approval detailing their proposed groundwater recharge 

operations.   

 

No general District funds have been used for the Tracy Lake Groundwater Recharge Project 

and the District has instead received revenue for the project from a federal grant and the 

formation of a special district in the Tracy Lake area.  Therefore, landowners District-wide will 

not be paying for the Tracy Lake project and only those parties that will be using the water will 

be paying for the project.    

 

The protestants have raised no conflicting evidence material to the claim that it is not in the 

public interest that Tracy Lake area residents use federal funding for an irrigation and in-lieu 

groundwater recharge project, and supplement the remaining costs with fees.  Similarly, they 

have submitted no evidence that others in the District will be harmed by the project, or lose 

access to water.   

 

Because the Tracy Lake project will allow farmers to utilize surface water instead of 

groundwater for irrigation, local groundwater levels will improve, enhancing groundwater 

supplies around Tracy Lake.  The cessation of groundwater pumping for in-lieu projects to 

maintain supplies and conjunctive use projects are explicitly favored by state law.  (Wat. Code, 

§§ 1005.1, 1011.5, subd. (a).)   

 

The District has submitted additional plans for providing water for irrigation and groundwater 

recharge in other areas of the District.  With increased revenues from new projects such as the 

                                                 
14

 “In acting upon applications to appropriate water the board shall be guided by the policy that domestic use is the 
highest use and irrigation is the next highest use of water.” 
15

 “Beneficial use of water includes those uses defined in this subarticle. The board will determine whether other uses 
of water are beneficial when considering individual applications to appropriate water.” 
16

 “Irrigation use includes any application of water to the production of irrigated crops or the maintenance of large 
areas of lawns, shrubbery, or gardens.” 
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Tracy Lake project, the District also has plans to rehabilitate its northern distribution system, 

thereby allowing increased surface water deliveries to areas north of the Mokelumne River.  The 

combined amount of water anticipated to be used for rehabilitation of the northern distribution 

system and for Tracy Lake does not amount to the face value of Permit 10477.  No evidence 

suggests that approval of the petitions is in conflict with planned efforts to improve groundwater 

problems and increase surface deliveries north of the Mokulmne River:  to the contrary, the 

record suggests that it makes such projects more likely.  

 

Some of the protests raise concerns about general administration of the District, including 

allegations concerning financial practices and public involvement, as opposed to issues related 

to the merits of requested time extension and change petitions.  These issues are outside the 

scope of this decision, and are thus not material to the determination regarding the change 

petitions at issue here.   

 

Therefore, the remaining protests are cancelled pursuant to Water Code section 1703.6. 

 

5.4 CEQA and the Public Trust Doctrine 
 
Under CEQA, the District is the lead agency for the preparation of environmental 

documentation for the project permitted under Permit 10477.  Because the State Water Board’s 

approval of the change petition and time extension and subsequent amendment of Permit 

10477 would authorize the District to complete its project and apply water to beneficial use, the 

State Water Board’s approval constitutes an approval of the District’s project.  Thus, the State 

Water Board is a responsible agency for purposes of considering whether to approve the 

District’s petitions.  The State Water Board must review and consider the environmental effects 

of the project identified in any CEQA document prepared by the District, and any other relevant 

information in the record, and reach its own conclusions on whether and how to approve the 

project involved. (Cal. Code Regs., tit. 14, § 15096, subd. (a).) 

 
The District has adopted an MND covering the following issues/projects: 1) an extension of time to 

2040 to put water under Permit 10477 to beneficial use; 2) expanding the place of use to the 

District’s current boundaries; 3) adding underground storage as a place of storage; and 4) adding 

the two new PODs/PORDs for the Tracy Lake Groundwater Recharge Project and for the Lodi 

Transfer.  The District adopted the MND and the companion Mitigation Monitoring and Reporting 
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Program (MMRP) on March 10, 2014.  The District prepared a Notice of Determination (SCH# 

20141022009) for the project dated March 10, 2014.   

 

5.4.1 Adopted Mitigation Measures 

The State Water Board has reviewed and considered the MND and MMRP in connection with 

approving the time extension and change petitions.   

 

The MND identified the following potentially significant impacts from construction of the Tracy 

Lake Groundwater Recharge Project that fall within the State Water Board’s purview:   

 Reduced water quality due to increased turbidity from construction activities and/or storm 

water runoff during construction; 

 Adverse effects to riparian habitat or other sensitive natural communities due to the 

activities needed to construct the project pipelines 

 Adverse effects to special-status aquatic species due to activities needed to construct 

project pipelines. 

 

The MND also identified the following potentially significant impact from approval of the petition 

for time extension for Permit 10477 that falls within the State Water Board’s purview: 

 

 Adverse impacts to fish resources from the eventual full diversion of 20,000 afa from the 

Mokelumne River 

 

The mitigation measures identified below pertain to the protection of resources within the State 

Water Board’s purview, and have been incorporated into the project.    

 

1) Participate in and Implement Requirements of SJMSCP Authorization 

 

NSJWCD shall obtain authorization from San Joaquin County Council of Government 

(SJCOG) for the Tracy Lake Recharge Project under the San Joaquin County Multi-

Species Habitat Conservation Plan and Open Space Plan17 (SJMSCP).  This coverage will 

allow NSJWCD to minimize and compensate for potential effects resulting from 

                                                 
17

 A copy of the SJMSCP can be found in the Division file for Application 12842 and at the following webpage:  
http://www.sjcog.org/index.aspx?nid=173. 
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construction and operation-related activities associated with the water diversion, pump 

station, conveyance pipeline, and outfall facilities through implementation of all applicable 

Measures to Minimize Impacts pursuant to Section 5.2.4 of the SJMSCP.  NSJWCD shall 

provide mitigation pursuant to the compensation methods described in Section 5.3 of the 

SJMSCP.  Additionally, NSJWCD shall pay all appropriate fees associated with coverage 

under the SJMSCP. 

 

2)  Conduct Pre-construction Surveys for Special-status Plants and Minimize Disturbances. 

 

Preconstruction special-status plant surveys shall be completed within the construction 

and staging areas and Tracy Lake lakebed in accordance with Section 5.2.2 of the 

SJMSCP.  The SJMSCP requires that surveys be conducted by a qualified biologist during 

appropriate blooming times in areas with characteristics likely to support special-status 

plant species.  If special-status plant populations are identified within the Tracy Lake 

Recharge Project area, NSJWCD shall implement appropriate compensation and 

minimization measures described in Section 5.2.4.29 of the SJMSCP to the areas that are 

occupied by the species identified under the SJMSCP. 

 

3)  Conduct Pre-construction Surveys for Special-status Amphibians and Minimize 

Disturbances.  

 

Preconstruction surveys for California tiger salamander and western spadefoot toad shall 

be completed within the construction and staging areas in accordance with Section 5.2.2 

of the SJMSCP.  The SJMSCP requires that surveys are conducted by a qualified biologist 

within 30 calendar days of Tracy Lake Recharge Project implementation, using survey 

methodologies consistent with Section 5.2.2.5 of the SJMSCP.  If California tiger 

salamander or western spadefoot toad are identified within the pipeline alignment portion 

of the Tracy Lake Recharge Project area, NSJWCD shall implement appropriate 

compensation and minimization measures described in 5.2.4.5 of the SJMSCP. 

 

4)  Acquire and Implement Requirements of Construction-related Permits to Minimize Habitat 

Disturbances. 
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NSJWCD shall complete and submit a wetland delineation and "significant hydrologic 

nexus" assessment, for the Tracy Lake Recharge Project area, including proposed 

construction and staging areas and the Tracy Lake lakebed.  Based on U.S. Army Corps 

of Engineers (USACE) determination of jurisdictional Waters of the U.S. and isolated 

waters of the state, NSJWCD shall prepare and submit applications to obtain the following 

permits, as appropriate: (1) Clean Water Act (CWA) Section 404 permit for discharge of 

dredge and fill material; (2) CWA Section 401 water quality certification from the Central 

Valley Regional Water Quality Control Board; and (3) Fish and Game Code, section 1602 

Streambed Alteration Agreement (SAA) authorization from the California Department of 

Fish and Wildlife (CDFW) prior to the beginning of construction.  All avoidance, protection, 

and mitigation measures included in these permits shall be implemented. 

 

5) Conduct Pre-construction Surveys for Special-status Reptiles and Minimize Disturbances.  

 

Preconstruction surveys for western pond turtle and San Joaquin whipsnake shall be 

completed within the pipeline construction and staging areas in accordance with Section 

5.2.2 of the SIMSGP.  The SJMSCP requires that surveys are conducted by a qualified 

biologist within 30 calendar days of Tracy Lake Recharge Project implementation, using 

survey methodologies consistent with Section 5.2.2.5 of the SJMSCP.  If westem pond 

turtle or San Joaquin whipsnake are identified within the pipeline alignment portion of the 

project area, NSJWCD shall implement appropriate compensation and minimization 

measures described in Sections 5.2.4.8 through 5.2.4.10 of the SJMSCP. 

 

6)  Conduct Pre-construction Surveys for Special-status Birds and Minimize Disturbances. 

 

Preconstruction surveys for special-status birds shall be completed within the pipeline 

construction and staging areas in accordance with Section 5.2.2 of the SJMSCP.  The 

SJMSCP requires that surveys are conducted by a qualified biologist within 30 calendar 

days of Tracy Lake Recharge Project implementation, using survey methodologies 

consistent with Section 5.2.2.5 of the SJMSCP.  If special-status birds are identified within 

the pipeline alignment portion of the project area, NSJWCD shall implement appropriate 

compensation and minimization measures described in Sections 5.2.4.11 through 5.2.4.22 

of the SJMSCP. 
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7)  Conduct Pre-construction Surveys for Special-status Bats and Minimize Disturbances.  

 

Preconstruction surveys for special-status bats shall be completed within the pipeline 

construction and staging areas in accordance with Section 5.2.2 of the SJMSCP.  The 

SJMSCP requires that surveys are conducted by a qualified biologist within 30 calendar 

days of Tracy Lake Recharge Project implementation, using survey methodologies 

consistent with Section 5.2.2.5 of the SJMSCP.  If special-status bats are identified within 

the pipeline alignment portion of the project area, NSJWCD shall implement appropriate 

compensation and minimization measures described in Section 5.2.4.28 of the SJMSCP. 

 

8)  Conduct Pre-construction Surveys for Special-status Mammals and Minimize 

Disturbances. 

 

Preconstruction surveys for San Joaquin kit fox, American badger, and ringtail shall be 

completed within the pipeline construction and staging areas in accordance with Section 

5.2.2.5 of the SJMSCP.  The SJMSCP requires that surveys are conducted by a qualified 

biologist within 30 calendar days of Tracy Lake Recharge Project implementation, using 

survey methodologies consistent with Section 5.2.2.5 of the SJMSCP.  If San Joaquin kit 

fox, American badger, or ringtail are identified within the pipeline alignment portion of the 

project area, NSJWCD shall implement appropriate compensation and minimization 

measures described in Sections 5.2.4.25 through 5.2.4.26 of the SJMSCP. 

 

9)  Implement Riparian Habitat Mitigation Requirements of SJMSCP Authorization. 

 

To compensate for impacts within 100 feet of the dripline of riparian vegetation along the 

Mokelumne River, NSJWCD shall implement the applicable Incidental Take Minimization 

Measures described in Section 5.2.4.31 of the SJMSCP. 

 

10)  Conduct Pre-construction Surveys for Protected Raptors and Minimize Disturbances. 

 

In order to avoid take (Fish and Game Code [FGC] § 86) of protected raptors (FGC § 

3503.5), a pre-construction raptor nest survey shall be conducted within a quarter-mile 

(1320 feet) of the Tracy Lake Recharge Project site, and within 15 days prior to the 

beginning of construction activities by a CDFW approved biologist in order to identify 
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active nests in the site vicinity.  The results of the survey shall be submitted to the city of 

Stockton and the CDFW.  If active nests are found, a quarter-mile initial temporary nest 

disturbance buffer shall be established.  If project-related activities within the temporary 

nest disturbance buffer are determined to be necessary during the nesting season, then an 

on-site biologist/monitor experienced with raptor behavior shall be retained by the project 

proponent to monitor the nest, and shall along with the project proponent, consult with the 

CDFW to determine the best course of action necessary to avoid nest abandonment or 

take of individuals.  Work may be only allowed to proceed within the temporary nest 

disturbance buffer if raptors are not exhibiting agitated behavior such as defensive flights 

at intruders, getting up from a brooding position, or flying off the nest, and only with the 

agreement of the CDFW.  The designated on-site biologist/monitor shall be on-site daily 

while construction related activities are taking place within the above quarter-mile buffer 

and shall have the authority to stop work if raptors are exhibiting agitated behavior. 

 

11)  Avoid Interfering with the Joint Settlement Agreement18 (JSA) Requirements and 

EBMUD's Mitigation Measures in its EIR for the Permit 10478 Time Extension Project 

The JSA flow requirements and East Bay Municipal Utility District's (EBMUD) mitigation 

measures in its EIR for the Permit 10478 Time Extension Project ensure that the extension 

of NSJWCD's permit to 2040 will have less-than-significant impacts to fish resources.  

NSJWCD agrees not to interfere with either the JSA flow requirements or EBMUD 

mitigation measures. 

 

12)  Implement Construction Erosion Control, Spill Control and Water Quality Protection 

Measures 

 

The conservation measures and Best Management Practices (BMPs) outlined below have 

been incorporated into the Proposed Project by NSJWCD to minimize potential adverse 

effects of construction-related activities such as soil erosion, discharges of sediment 

                                                 
18

 In 1996 the JSA was entered into by EBMUD, U.S. Fish and Wildlife Service (USFWS) and CDFG. The JSA 
includes flow and non-flow measures, and requires EBMUD, USFWS, and CDFG to develop a Water Quality and 
Resource Management Program for approval by the Federal Energy Regulatory Commission (FERC) relative to 
EBMUD’s Lower Mokelumne River Project No. 2916.  In 1998, FERC approved the JSA and amended EBMUD’s 
FERC license for the Lower Mokelumne River Project 2916 to require the JSA flow releases.  The State Water Board 
also approved the JSA flows in Decision 1641, amending EBMUD’s water rights on the Mokelumne River to require 
the JSA flow releases to benefit the Delta. 
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associated with in-river construction, and spills of contaminants.  The conservation 

measures and BMPs shall be included as conditions of the construction contract between 

NSJWCD and the responsible construction contractor(s), and as appropriate, shall 

additionally be included in final project designs and specifications that are prepared for the 

Tracy Lake Recharge Project.  Additionally, construction requirements specified in permits 

issued for the project, including, but not limited to, the Section 401 Water Quality 

Certification and Section 1602 Streambed Alteration Agreement, shall be included in the 

construction contract between NSJWCD and the construction contractor(s). 

 

Construction BMPs: 

 

• Erosion control measures will be installed and maintained in place during the 

precipitation season (October-April).  Soil disturbance activities will cease if adverse 

weather conditions substantially increase the likelihood of transporting soil off site. 

 

• To reduce potential contamination by spills, all refueling, storage, servicing, and 

maintenance of equipment will be performed at designated sites.  Any fluids drained 

from the machinery during servicing will be collected in leak-proof containers and 

taken to an appropriate disposal or recycling facility.  If such activities result in 

spillage or accumulation of a product on the soil, the contaminated soil will be 

disposed of properly.  Under no circumstances will contaminated soils be added to a 

spoils pile or trench backfill. 

 

• All maintenance materials (e.g., oils, grease, lubricants, and antifreeze) will be stored 

at staging areas. 

 

5.4.2 Mitigation Measures Monitoring and Reporting 

Implementation, monitoring and reporting on Mitigation Measure 11 is required through two 

permit terms.  A new permit term implementing California Code of Regulations, title 23, section 

847’s requirement for permittees to file annual reports shall read as follows:  

 

The District shall submit an annual “Progress Report by Permittee” to the Division of Water 

Rights, on forms provided by the State Water Board.  Such report shall additionally include 

the information specified by the permit terms.   
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Permit Term 22, which was originally included in Permit 10477 in 1992, will be amended to read 

as follows in order to require implementation reporting: 

 

The District shall allow any water bypassed or released from Camanche Reservoir by 

EBMUD under permitted Application 13156 for the protection and/or enhancement of fish and 

wildlife to continue downstream.  Nothing in this permit shall be construed as authorizing the 

District to appropriate said flows.  The District shall report the compliance with this term with 

the annual “Progress Report by Permittee.” 
 
Condition 7 of this Order requires a report on the implementation and completion of Mitigation 

Measures 1-10 and 12 in accordance with California Code of Regulations, title 14, section 

15097 and Public Resources Code section 21081.6(a)(1).  The State Water Board will file a 

NOD within five days of issuance of the amended permit.   

 

5.4.3 Public Trust Doctrine 

Regardless of any obligation the District or the State Water Board may have under CEQA, the 

State Water Board has an independent obligation to consider the effect of the proposed project 

on public trust resources and to protect those resources where feasible. (National Audubon 

Society v. Superior Court (1983) 33 Cal.3d 419 [189 Cal.Rptr. 346].)  

 

The State Water Board will include modified versions of two permit terms in Permit 10477 that 

address and help mitigate the potential for adverse injury to fishery resources due to approval 

of the petitions. 

 

When Permit 10477 was amended in 1992, Permit Term 23 was included as follows: 

 

No diversion shall be made under this permit until an agreement has been reached between 

the permittee and the State Department of Fish and Game [now DFW] with respect to flows 

to be bypassed for aquatic life; or failing to reach such agreement, until a further order is 

entered by the State Water Resources Control Board or its successor with respect to said 

flows. 

 

On June 16, 2008, the District and DFW signed the “Agreement Between the California 

Department of Fish and Game and the North San Joaquin Water Conservation District Related 

to Bypass Flows in the Mokelumne River” (Agreement).  The Agreement requires that in order 
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to provide and enhance the aquatic resources of the Mokelumne River, in particular 

anadromous salmonid species, the District must bypass five percent of its annual allocation of 

Mokelumne River water as an instream dedication for anadromous fish conservation and 

enhancement.  Therefore, Permit Term 23 has been deleted and in its place, a new term will be 

added to Permit 10477 requiring the District to comply with the bypass requirement in the 2008 

Agreement between the District and DFW. 

 

Order WR-2006-0018-DWR amended Permit 10477 to include the following term requiring a 

fish screen or approved alternative at the point of diversion proposed for the CALFED 

conjunctive use pilot project: 

 

No water shall be diverted under this Permit until right holder has constructed a fish screen 

at the point of diversion to be used for the conjunctive use pilot project or has proposed and 

constructed an alternative to a fish screen.  Any alternative must comply with the 

Department of Fish and Game’s (DFG) criteria and receive DFG’s written approval.  Right 

holder shall submit a copy of DFG’s written approval of the plans and design calculations to 

the Division of Water Rights (Division) within 30 days from the date of the approval.  

Construction, operation, and maintenance of any required facility are the responsibility of 

the right holder.  If the fish screen or any alternative is rendered inoperative for any reason, 

the right holder shall notify the Division Chief immediately and shall restore the equipment 

to service as soon as possible. 

(0000213)  

 

This Order updates and modifies that permit term to require a fish screen or an approved 

alternative on the new POD/PORD for the Tracy Lake Groundwater Recharge Project as well.  

The WID Diversion Dam already has a DFW-approved fish screen in place.  

 

Based on the foregoing, there is no evidence that granting the proposed changes or an extension 

of time until December 31, 2040, will have any adverse impacts on public trust resources. 

 
6.0 CONCLUSION 
 
The State Water Board finds that there is good cause and it is in the public interest to approve 

the District’s petition for change, and the petition for extension of time is approved until 
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December 31, 2025, and conditionally approved from January 1, 2026 through December 31, 

2040, as described above.   

ORDER 
 
 
NOW, THEREFORE, IT IS ORDERED THAT the State Water Board hereby cancels the 
remaining protests, and conditionally approves the petition for change for Permit No. 10477, and 
approves the petition for extension of time until December 31, 2025, and conditionally approves 
the petition for extension of time from January 1, 2026 through December 31, 2040.  The 
Deputy Director for Water Rights (Deputy Director) shall issue an amended Permit No. 10477 as 
follows: 
 
 
1. Permit Term 2 shall be amended to add the following point of diversion, rediversion of stored 

water released from Camanche Reservoir, and diversion to underground storage 
 

By California Coordinate 
System of 1983 in Zone 3 

40-acre subdivision of 
public land survey or 
projection thereof 

Section 
(Projected)* 

Township Range 
Base and 
Meridian 

Tracy Lake Pump 

(6) North 2,263,230 feet 
and East 6,319,530 feet 

NW¼ of SE¼    8* 4N 6E MD 

 

2. Permit Term 2 shall be amended to add the following point of diversion and  rediversion of 
stored water released from Camanche Reservoir  
 

By California Coordinate 
System of 1983 in Zone 3 

40-acre subdivision of 
public land survey or 
projection thereof 

Section 
(Projected)* 

Township Range 
Base and 
Meridian 

Woodbridge Irrigation 
District Dam 

(5) North 2,244,462 feet 
and East 6,332,349 feet 

SW¼ of NW¼  35 4N 6E MD 

 
3. Permit Term 2 shall be amended to add the following place of underground storage 
 

By California Coordinate 
System of 1983 in Zone 3 

40-acre subdivision of 
public land survey or 
projection thereof 

Section 
(Projected)* 

Township Range 
Base and 
Meridian 

Tracy Lake SW¼ of SW¼ 

NE¼ of NE¼ 

S½ of NE¼ 

N½ of SE¼  

N½ 

NW¼ of SW¼ 

NW¼ of NW¼ 

 3 

  8* 

  8* 

  8* 

 9 

 9 

10 

 

4N 

 

 

6E 

 

MD 
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4. Permit Term 5 shall be amended to read: 

  
The water appropriated shall be limited to the quantity which can be beneficially used and 
shall not exceed a total combined rate of 80 cubic feet per second (cfs) by direct diversion 
from all pumping facilities.  Direct diversion shall be limited to no more than 40 cfs at any 
one pumping facility to be diverted from December 1 of each year to July 1 of the 
succeeding year.    
 
Diversion to storage shall be collected from December 1 of each year to July 1 of the 
succeeding year and be limited to a combined total of 20,000 acre-feet per annum (afa) in 
(a) Camanche Reservoir and (b) underground storage.   
 
Underground storage shall be limited to combined total of 17,000 afa at a maximum 
diversion rate of 10 cfs at each of PODs 2, 3, 4, and 6.  The water diverted at POD 4 shall 
not exceed 1,000 afa to be collected to underground storage. 
 
The combined rate of direct diversion and diversion to underground storage shall not exceed 
80 cfs.   
 
The total amount of water to be taken from the source shall not exceed 20,000 acre-feet 
per water year of October 1 to September 30.  

 (0000005E) 
 

5. Permit Term 7 shall be modified as follows: 
 
Application of the water to the authorized use shall be made by December 31, 2025, except 
that the time for development of the water right shall be extended to December 31, 2040 
upon a finding by the Executive Director of the State Water Board that the District has not 
applied all of the permitted water to beneficial use, but has 1) completed construction of the 
Tracy Lake Project and 2) applied water to beneficial use through both POD 4 (the 
Woodbridge Irrigation District Dam POD to Lodi) and POD 5 (the Tracy Lake POD).  The 
District must submit evidence to Executive Director of the State Water Board confirming due 
diligence with the above two items by December 31, 2025.    

 (0000009) 

 
6. The following Term shall be added to Permit 10477: 

 
The total area to be developed for groundwater recharge and storage shall not exceed 
500 acres within the District’s boundaries. 

(0560900) 
 
7. The District shall file a report within 10 days of completion of construction of the Tracy Lake 

Groundwater Recharge Project certifying compliance with mitigation terms 1 through 10 and 
term 12 included in section 5.4.1 of this Order.   

 
8. Order WR 2006-0018-DWR amended Permit 10477 to include Order Condition 3.  Order 

Condition 3 shall be amended to read as follows: 
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No water shall be diverted under this permit until right holder has either constructed fish 
screens at points of diversion/rediversion Nos. 4, 5, and 6, or has proposed and 
constructed an alternative(s) to a fish screen(s).  Any alternative must comply with the 
Department of Fish and Wildlife’s (DFW) criteria and receive DFW’s written approval.  
Right holder shall submit a copy of DFW’s written approval of the plans and design 
calculations to the Division within 30 days from the date of the approval.  Construction, 
operation, and maintenance of any required facility are the responsibility of the right 
holder.  If the fish screen or any alternative is rendered inoperative for any reason, the 
right holder shall notify the Deputy Director immediately and shall restore the equipment 
to service as soon as possible. 
 

(0000213) 
 

9. Order WR 2008-0016 included Order Condition 3 which shall be amended to read as 
follows:  

 
With the exception of underground storage conducted pursuant to the North San 
Joaquin Pilot Recharge Project, the District must submit a conjunctive use plan to the 
Deputy Director prior to placing water into underground storage.  The plan shall identify 
the proposed groundwater recharge or storage areas, the location of pumps and other 
facilities used for injection or percolation to underground storage, and the methods and 
points of measurement of the water diverted to and withdrawn from underground 
storage.  The plan also must address whether and how placing water to underground 
storage, and subsequently withdrawing the water, under Permit 10477 will prevent 
additional overdraft in the Eastern San Joaquin and Cosumnes groundwater subbasins 
and include measures to avoid any such impacts.  If the Deputy Director determines that 
all or a portion of the plan is not acceptable, then the District must submit any 
modifications to the plan required by the Deputy Director within 60 days of being notified 
that the plan is not acceptable. Upon approval of the plan by the Deputy Director, the 
District shall implement the plan. 

(0490900) 
 

10. Order WR 2008-0016 included Order Condition 4 which shall be amended to read as 
follows:  

 
Within 180 days from the date of issuance of this amended permit, the District must 
provide the Division an update of the District’s September 2008 plan to avoid the waste 
or unreasonable use of water under Permit 10477 including identifying any current and 
proposed conservation measures.  If the Deputy Director determines that all or a portion 
of the plan is not acceptable, then the District must submit any modifications to the plan 
required by the Deputy Director within 60 days of being notified that the plan is not 
acceptable.  Upon approval of the plan by the Deputy Director, the District shall 
implement the plan.  The District shall provide updates of implementation of the plan 
upon request by the Division. 

(0490700) 
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11. Order WR 2008-0016 included Order Condition 5 which shall be amended to read as 

follows:  
 
The District must submit an annual report to the Deputy Director regarding progress on 
groundwater management by the District in the Eastern San Joaquin and Cosumnes 
groundwater subbasins and any existing or proposed measures to address over-drafting 
within the District’s boundaries.  The first report is due one year from the date of this 
amended permit and subsequent reports are due with the annual “Progress Report by 
Permittee.” 

(0580900) 
 

12. Order WR 2008-0016 included Order Condition 6 which shall be amended to read as 
follows:  

 
The District may not transfer water diverted to underground storage under Permit 10477 
outside the Eastern San Joaquin and Cosumnes groundwater subbasins, as defined in 
the Department of Water Resources Bulletin 118, without complying with applicable 
State Water Board procedures and receiving any necessary approvals. 

(0450900) 
   

13. Order WR 2008-0016 included Order Condition 7 which shall be amended to read as 
follows:  

 
Prior to diversion of water to underground storage under this permit, right holder shall 
(1) install devices to measure the quantities of water placed into underground storage 
and (2) install devices to measure or provide documentation of the method to be used to 
determine the quantity of water recovered from underground storage and placed to 
beneficial use.  All measuring devices and the method of determining the quantity of 
water recovered from underground storage shall be approved by the Deputy Director 
prior to diversion of water at the Mokelumne River points of diversion/rediversion under 
this permit.  All measuring devices shall be properly maintained. 
 
The District shall report the quantity of water placed into, and recovered from, 
underground storage under Permit 10477 to the State Water Board with the annual 
“Progress Report by Permittee.” 

(0080117) 
 
14. Order WR 2008-0016 included Order Condition 8 which shall be amended to read as 

follows:  
The District shall establish a method, and install and maintain appropriate devices, to 
measure the instantaneous rate of diversion and cumulative quantity of water diverted 
from each point of diversion, and the cumulative quantity of water applied to beneficial 
use under this permit.  The District must obtain approval from the State Water Board of 
all devices, the method of determining the rate and amount of water diverted, and the 
method of determining the amount of water applied to beneficial use.  Within three 
months of the date of this amended permit, the right holder shall submit a plan for 
approval by the Deputy Director that will demonstrate compliance with this term.  The 
plan shall include as a minimum: 
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a. A description of any gages and/or monitoring devices that will be installed or 
have been installed. 

b. A time schedule for the installation of these devices. 
c. A description of activities that will be taken to ensure the continued maintenance 

and operation of the devices, including a schedule for inspection of the devices 
by the right holder. 

d. A description of the frequency of data collection, the methods for recording data, 
the format for reporting data to the Division, and any calculations required to 
develop the records. 

e. A description of the method to be used in reporting EBMUD’s diversion of water 
to storage for the District’s benefit under Permit 10477, and the amount of that 
water actually applied to beneficial use by the District. 

 
A record of such measurements shall be maintained by the right holder and made 
available to interested persons upon reasonable request.  A copy of the records shall be 
submitted to the State Water Board with the annual “Progress Report by Permittee.” 
 

  (0090900) 
 

15. Order WR 2008-0016 included Order Condition 9 which shall be amended to read as 
follows:  
 

Right holder shall maintain records of the amount of water diverted and used to enable 
State Water Board to determine the amount of water that has been applied to beneficial 
use.  

(0000015) 
 

16. Order WR 2008-0016 included Order Condition 10 which shall be amended to read as 
follows:  

 
If it is determined after permit issuance that the as-built conditions of the project are not 
correctly represented by the map(s) prepared to accompany the application, right holder 
shall, at its expense, have the subject map(s) updated or replaced with equivalent as-
built map(s).  The revision(s) or new map(s) shall be prepared by a civil engineer or land 
surveyor registered or licensed in the State of California and shall meet the requirements 
prescribed in section 715 and sections 717 through 723 of the California Code of 
Regulations, Title 23.  The revision(s) or map(s) shall be furnished upon request of the 
Deputy Director.  

(0000030) 
 

17.   Permit 10477 is amended to delete Term 20, as modified by Order WR 2006-0018-DWR. 
 

18.   Term 22 of Permit 10477 will be amended to read as follows: 
 
The District shall allow any water bypassed or released from Camanche Reservoir by 
EBMUD under permitted Application 13156 for the protection and/or enhancement of 
fish and wildlife to continue downstream.  Nothing in this permit shall be construed as 
authorizing the District to appropriate said flows.  The District shall report the compliance 
with this term with the annual “Progress Report by Permittee.” 

(0140800) 
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19. Term 23 of Permit 10477 is replaced by the following term: 

 
The District shall comply with the following bypass: 

 
The District will make available five percent (identified in acre-feet) of its annual 
allocation of Mokelumne River water as an instream dedication for anadromous fish 
conservation and enhancement, or, in the case of a future amendment to the 
“Agreement Between the California Department of Fish and Game and the North 
San Joaquin Water Conservation District Related to Bypass Flows in the Mokelumne 
River” dated June 16, 2008 that is filed with the State Water Board, shall comply with 
any increased bypass level described in the amended agreement.   

(0140300) 
 

20. The following Term shall be added to Permit 10477: 
 

The District shall submit an annual “Progress Report by Permittee” to the Division of 

Water Rights, on forms provided by the State Water Board.  Such report shall 

additionally include the information specified by this permit’s terms.   

(0580900) 

21. All other conditions of Permit 10477 remain in full force and effect. 

 
STATE WATER RESOURCES CONTROL BOARD 
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STATE OF CALIFORNIA 

STATE WATER RESOURCES CONTROL BOARD 

ORDER WR 2008-0016 

  
In the Matter of the Petition for Reconsideration by the 

NORTH SAN JOAQUIN WATER CONSERVATION DISTRICT OF  
STATE WATER RESOURCES CONTROL BOARD ORDER  
WR 2006-0018-DWR DENYING AN EXTENSION OF TIME 

Permit 10477 (Application 12842) 
  
SOURCE: Mokelumne River 

COUNTY: San Joaquin 
  

ORDER PARTIALLY SETTING ASIDE WR 2006-0018-DWR AND  
CONDITIONALLY APPROVING AN EXTENSION OF TIME 

BY THE BOARD: 

 
1.0 INTRODUCTION1 
The North San Joaquin Water Conservation District (District) holds Permit 10477 (Application 

12842) for the diversion of water from the Mokelumne River in San Joaquin County.  On 

November 30, 2006, the Deputy Director for Water Rights (Deputy Director)2 issued Order 

WR 2006-0018-DWR denying the District’s petition for extension of time to complete beneficial 

use under Permit 10477.  The District petitioned for reconsideration of the Deputy Director’s 

order.  On February 20, 2007, the State Water Resources Control Board (State Water Board or 

Board) granted reconsideration, subject to further action of the Board after an evidentiary 

hearing.  Based on the evidence in the record, and as discussed below, the State Water Board 

sets aside the portion of Order WR 2006-0018-DWR denying the time extension.3  The State 

                                                 
1 This order is not a precedent decision and may not be expressly relied on as precedent.  (Gov. Code § 11425.60, 
subd. (a); State Water Resources Control Board Order WR 96-1 at 17, fn. 11.) 
2 In November 2006, the Deputy Director for Water Rights was referred to as the Chief of the Division of Water 
Rights.  For ease of reference, the title “Deputy Director” will be used irrespective of the date of the change in title. 
 
3 In Order WR 2006-0018-DWR, the Deputy Director also conditionally approved changes in point of diversion and 
place of storage sought by the District.  The District did not petition for reconsideration of the Deputy Director’s 
conditional approval of those changes and those approvals are not considered in this order. 
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Water Board conditionally approves the District’s petition to extend the time to complete 

construction and put water to full beneficial use under Permit 10477 to December 31, 2010. 

 

2.0 FACTUAL AND PROCEDURAL BACKGROUND 
In 1948 the District filed Application 12842 to appropriate water from the Mokelumne River in 

San Joaquin County.  On July 3, 1956, after a hearing on competing water right applications, 

the State Engineer (the State Water Board’s predecessor) issued Decision 858 granting the 

East Bay Municipal Utility District’s (EBMUD) application priority over the District’s application.  

Pursuant to Water Code section 1462, the State Engineer issued Permit 10477 to the District for 

the temporary appropriation of water that is surplus to EBMUD’s needs.4  The District currently 

is authorized to directly divert and divert to storage a combined total of 20,000 acre-feet per 

annum (afa). 

 

Permit 10477 initially required the District to complete construction and put water to beneficial 

use by December 1, 1960, and December 1, 1970, respectively.  The District has requested, 

and the State Water Board has previously granted, three extensions of time to complete the full 

beneficial use of water.  The permit currently requires the District to apply water to full beneficial 

use by December 31, 2000.  On December 29, 2000, the District filed a fourth petition for an 

extension of time, requesting an extension until 2010 to complete both construction and use of 

the water under Permit 10477.  The State Water Board noticed the time extension petition on 

July 14, 2004.  On November 30, 2006, the Deputy Director denied the District’s petition in 

Order WR 2006-0018-DWR. 

 

The District timely filed a petition for reconsideration of the Deputy Director’s order denying the 

time extension, and requested a hearing.  The District alleges that Order WR 2006-0018-DWR 

is not supported by substantial evidence and is based on error in law.  The District also 

contends that the State Water Board should consider additional relevant evidence that could not 

have been produced when the District filed its petition for extension of time in 2000. 

 

By Order WR 2007-0005, dated February 20, 2007, the State Water Board granted the District’s 

petition for reconsideration of Order WR 2006-0018-DWR, without deciding the merits of the 

                                                 
4 Under Water Code section 1462, when the State Water Board issues a permit to a municipality for a quantity of 
water exceeding existing municipal needs, the Board may also issue a permit for the temporary appropriation of water 
that is in excess of those existing needs. 
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District’s petition, subject to a public hearing to receive evidence on whether the Division’s order 

should be set aside, modified, upheld, or other appropriate action should be taken.  The State 

Water Board suspended the portion of Order WR 2006-0018-DWR that denies an extension of 

time pending the Board’s issuance of an order after the hearing. 

 

On April 16, 2007, the State Water Board issued a Notice of Public Hearing to receive evidence 

relevant to its determination on the District’s petition for reconsideration and to what action, if 

any, the Board should take with respect to Order WR 2006-0018-DWR.  The Notice identified 

key issues regarding the actions the State Water Board should take in response to the District’s 

reconsideration petition, the requirements for approval of an extension of time, compliance with 

the California Environmental Quality Act (CEQA), and the environmental impacts associated 

with any approval of the time extension.  On May 23, 2007, and June 21, 2007, the State Water 

Board conducted a pre-hearing conference and hearing, respectively, on the matter.  The 

hearing was an adjudicative proceeding governed by certain provisions regarding administrative 

adjudication in the Administrative Procedure Act (Gov. Code, §§ 11400-11470.50 & 11513) and 

other statutory provisions, as specified in the State Water Board’s regulations at California Code 

of Regulations, title 23, section 648. 

 

3.0 APPLICABLE LAW 
Water Code section 1396 requires a permittee to prosecute project construction and beneficial 

use of water with due diligence, in accordance with the Water Code, the State Water Board’s 

regulations, and the terms specified in the permit.  The State Water Board may approve a 

request for an extension of time if the Board finds that there is good cause for the extension.  

(Wat. Code, § 1398, subd. (a).)  The State Water Board’s regulations allow an extension of time 

to be granted only on such conditions as the Board determines to be in the public interest, and 

on a showing to the Board’s satisfaction that (1) due diligence has been exercised, (2) failure to 

comply with previous time requirements has been occasioned by obstacles which could not 

reasonably be avoided, and (3) satisfactory progress will be made if an extension of time is 

granted.  (Cal. Code Regs., tit. 23, § 844.)  The State Water Board generally will not accept 

conditions incident to the person and not to the enterprise as good cause for delay.  (Ibid.) 

 

An interested person may petition the State Water Board for reconsideration of a decision or 

order on any of the following grounds: (1) irregularity in the proceedings, or any ruling, or abuse 

of discretion, by which the person was prevented from having a fair hearing; (2) the decision or 
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order is not supported by substantial evidence; (3) there is relevant evidence that, in the 

exercise of reasonable diligence, could not have been produced; (4) error in law.  (Cal. Code 

Regs., tit. 23, § 768.)5 

 

After review of the record, the State Water Board may deny the petition upon a finding that the 

decision or order was appropriate and proper, set aside or modify the decision or order, or take 

other appropriate action.  (Id., subd. (a)(2)(A)-(C); see also subd. (a)(1) [providing that State 

Water Board may refuse to reconsider a decision or order if the petition for reconsideration fails 

to raise substantial issues].)  Before taking final action, the State Water Board has the discretion 

to hold a hearing for the purpose of oral argument, the receipt of additional evidence, or both.  

(Id., § 770; Wat. Code, § 1123.) 

 

4.0 PARTICIPATION IN THE HEARING 
The parties to the hearing are the District, California Department of Fish and Game (DFG), 

County of San Joaquin, San Joaquin County Flood Control and Water Conservation District and 

Mokelumne River Water and Power Authority (collectively referred to herein as County of 

San Joaquin, et al.), City of Stockton, Stockton East Water District, Central Delta Water Agency 

and South Delta Water Agency.  Only the District and DFG presented cases-in-chief.6  The 

District, County of San Joaquin, et al., and Stockton East Water District submitted closing briefs 

on August 7, 2007. 

 

A number of persons and entities presented policy statements in support of the District or in 

support of ongoing regional water planning efforts.  Two people presented policy statements 

against the approval of a time extension. 

 

5.0 DETERMINATION OF HEARING ISSUES 
5.1 Requests for Action on Order WR 2006-0018-DWR 
The District requests that the State Water Board overturn Order WR 2006-0018-DWR denying 

the District’s requested extension of time, and grant the District an additional 10 years from the 

                                                 
5 Unless otherwise indicated, all further regulatory references are to the State Water Board’s regulations located in 
title 23 of the California Code of Regulations. 
6 The County of San Joaquin, et al., City of Stockton, Stockton East Water District, and Central Delta Water Agency 
and South Delta Water Agency submitted Notices of Intent to participate in cross-examination and rebuttal, but did 
not participate accordingly at the hearing.  All of these entities, except the City of Stockton, presented policy or 
opening statements at the hearing. 
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date of this order to complete construction and put the water to beneficial use.  For the reasons 

set forth below, the State Water Board hereby sets aside7 the portion of the Deputy Director’s 

order denying the time extension and grants an extension of time until December 31, 2010.8 

 

DFG urges the State Water Board to adopt Order WR 2006-0018-DWR in its entirety.  The 

agency suggests changes to condition 3 of the order, which governs construction of fish 

screens, that DFG believes will make the construction and operation of the fish screen more 

efficient.  (CDFG-2.)9  DFG also recommends that the State Water Board modify the order to 

require the District to install additional measuring devices and to require the District to install 

devices capable of measuring the direct diversion amount and rate at each point of diversion, as 

well as bypass flows.  (CDFG-3.)  The District objects to the introduction of DFG’s exhibits 

(CDFG-1 through CDFG-4), arguing that the testimony is irrelevant because DFG’s witnesses’ 

testimony relates to the District’s change petition on the conjunctive use pilot project, which was 

not the subject of the District’s petition for reconsideration and was specifically excluded from 

reconsideration in State Water Board Order WR 2007-0005. 

 

In Order WR 2007-0005, page 1, footnote 1 and in the April 16, 2007 Notice of Public Hearing, 

page 1, footnote 1, the State Water Board expressly excluded the Deputy Director’s conditional 

approval of the District’s requested changes in the place of use and place of storage from the 

Board’s reconsideration of Order WR 2006-0018-DWR.  Therefore, proposed changes to Permit 

10477 that are not related to the District’s time extension petition, including DFG’s 

recommendations regarding the fish screen condition 3 of Order WR 2006-0018-DWR and 

devices to measure bypass flows,10 are outside the scope of this proceeding.  As discussed 

                                                 
7 The District also requests the State Water Board modify Order WR 2006-0018-DWR to delete or revise certain 
sections of that order relating to the time extension and compliance with its permit terms.  Because the State Water 
Board hereby sets aside the portion of the Deputy Director’s order denying the time extension, the Board will not 
modify specific provisions of Order WR 2006-0018-DWR. 
8 The State Water Board will not grant an extension beyond December 31, 2010, because the Board has not provided 
public notice of a request for an extension of time beyond 2010.  The State Water Board generally provides public 
notice of petitions for extension of time, as it has done in this matter.  Although the State Water Board’s regulations 
provide for an exemption to the noticing requirements if certain criteria apply, those criteria have not been met here.  
(Cal. Code Regs., tit. 23, § 843, subd. (a)(1)(A)-(C).)  In this case, the public should have an opportunity to be 
apprised of any additional extension of time through the State Water Board’s routine noticing procedures.   
 
9 DFG’s exhibits are designated with the prefix “CDFG” and the District’s exhibits are designated with the prefix 
“NSJ.” 
10 The District currently does not bypass flows for the protection of fishlife.  If bypass flows are required in the future, 
then it would be appropriate to require the District to design and install devices capable of measuring the flows. 
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below, however, as part of the State Water Board’s approval of the District’s time extension 

petition, it is reasonable to require the District to measure, monitor, and report its water use so 

that the State Water Board can monitor the District’s progress in putting water to beneficial use.  

This order contains terms regarding measuring devices that have the same effect as those 

requested by DFG.  
 

5.2 Extension of Time to Complete Construction and to Make Full Beneficial Use 
of Water 

Based on evidence received in the hearing, and in consideration of the public interest, the State 

Water Board hereby sets aside the portion of Order WR 2007-0005 denying an extension of 

time and grants the District’s request for an extension to complete construction and put water to 

beneficial use under Permit 10477 until December 31, 2010.11  The State Water Board finds 

that the District may make satisfactory progress in putting water to beneficial use in the future 

and that there is good cause to grant the time extension. 

                                                

 

5.2.1 Due Diligence 
In determining whether to modify the Deputy Director’s order, the State Water Board must 

consider whether the evidence at the hearing supports a finding that the District has exercised 

diligence in putting water to beneficial use.  Due diligence requires a demonstrable effort to put 

water to beneficial use within the time period specified in the permit, and involves more than 

merely repeatedly filing petitions for extension of time.  The question of diligence ultimately must 

be determined on the facts of each case. 

 

In recent years, the District has taken steps to develop conjunctive use projects using water 

under its water right permit.  Since 2000, the District has implemented or identified pilot 

conjunctive use projects to determine the best area for conjunctive use of water for larger scale 

projects.  (NSJ-1, ¶ 15.)  The District has also participated in various groups addressing 

groundwater overdraft and water supply reliability in San Joaquin County.  (NSJ-1, ¶¶ 21-23.)  

While this information, by itself, does not necessarily support a finding of diligence, the District 

also has taken specific actions to develop the use of water under its water right. 

 
11 At the hearing, the District asked the State Water Board to grant the District an additional 10 years to complete 
construction and to put water to beneficial use under Permit 10477.  On July 14, 2004, however, the State Water 
Board provided public notice of District’s 2000 petition for extension of time until December 31, 2010.  The State 
Water Board, therefore, cannot grant an extension beyond December 31, 2010 because the State Water Board has 
not publicly noticed any such request. 
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In 2004 the District annexed an additional 100,000 acres to provide an opportunity for additional 

irrigation and groundwater recharge with surface water pumped from the Mokelumne River.  To 

implement this project, in June 2007 the District filed a petition with the State Water Board to 

change the place of use, purpose of use, and add underground storage under Permit 10477.12  

(NSJ-1, ¶ 20; NSJ-60.) 

 

Additionally, the District has begun assessing revenues to be used in implementing projects that 

will put water to full beneficial use.  (NSJ-1, ¶¶ 11-14.)  In 2001, the District sought legislation in 

the 2001-2002 Legislative Session that would allow it to assess an acreage charge.  Enacted in 

2002, Assembly Bill No. 2955 (Stats. 2002, ch. 318) authorizes the District to impose a per-acre 

assessment ranging from $1 per acre to $5 per acre depending upon the year and the amount 

of water collected by the District in the previous year.  (NSJ-26; Wat. Code, §§ 75480-75481.5.)  

The revenue must be used for groundwater recharge purposes, the delivery of surface water, 

and any related expenses incurred by the District.  (Wat. Code, § 75480.5, subd. (c).)  Since 

2003, the District has levied a $1 per-acre charge generating approximately $45,000 annually.  

(NSJ-1, ¶ 14.) 

 

In May 2007, the District authorized a groundwater charge to generate revenue to begin 

correcting the groundwater overdraft.  (NSJ-38 (Resolution Setting Groundwater Charges for 

2007-2008, dated May 14, 2007).)  The District anticipates that the groundwater charge will 

generate approximately $820,000 per year in additional revenue.  (NSJ-1, ¶ 28; NSJ-36.) 

 

Accordingly, the State Water Board finds the District has exercised due diligence in recent years 

in taking actions to develop the use of water under Permit 10477. 

 

5.2.2 Obstacles Not Reasonably Avoided 
The State Water Board must also consider whether the permittee’s failure to comply with 

previous time requirements has been occasioned by obstacles that could not reasonably be 

avoided.  Lack of finances and other conditions incident to the person and not the enterprise will 

not generally be accepted as good cause for delay.  (Cal. Code Regs., tit. 23, § 844.) 

 

                                                 
12 The State Water Board did not consider the merits of the 2007 change petition in this proceeding. 
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The District asserts that its inability to use water under Permit 10477 has been occasioned by a 

number of obstacles that could not reasonably be avoided.  In particular, due to the lack of a 

reliable water supply during drought years, many of the District’s customers turned to 

groundwater as an alternative source of water.  Many of those customers did not return to 

surface water use, in part, due to the expense of operating dual (groundwater and surface 

water) supply systems or updating their surface water systems.  (NSJ-4, ¶¶ 4-8; NSJ-5, ¶ 18; 

NSJ-6 ¶ 4; NSJ-8, ¶ 2.)  The District’s General Manager also testified that Permit 10477 

involves a temporary, unreliable water supply that has made it difficult to maintain water users 

and impossible to recruit new water users.  (R.T. pp. 86-87.) 

 

Accordingly, in large part, the variability of the District’s water supply in drought years and the 

temporary nature of Permit 10477 have impaired the District’s ability to retain and attract 

customers, which in turn has caused delays in complying with previous time requirements.  

Even in years when water has been available, the District has been able to only use a small 

portion of the water under Permit 10477.  While lack of finances, or an inability to invest in 

infrastructure due to concerns regarding the reliability of a water supply that is unrelated to 

hydrologic conditions, will not generally be accepted as good cause for delay, the State Water 

Board finds in this case that the District has committed to actions that will avoid these obstacles 

in the future. 

 

5.2.3 Satisfactory Progress 
Evidence in the record indicates that the District could make satisfactory progress if the State 

Water Board grants an extension of time to complete construction and put water to full beneficial 

use, provided that the extension is conditioned to address the problems that have hampered 

progress to date.  The District’s witnesses testified that if the State Water Board grants the 

District’s petition for extension of time, the District has the plans, finances, and water users in 

place to make full beneficial use of the water authorized under Permit 10477.  (R.T., pp. 80, 

93-94.)  As discussed above in section 5.2.1, the District has implemented a new groundwater 

charge.  The District also has prepared a 10-year budget identifying projects that the District 

intends to pursue each year.  (NSJ-36.)  The District’s witness testified that this 10-year budget 

demonstrates how the District intends to put the full 20,000 acre-feet per year of water 

authorized under Permit 10477 to full beneficial use.  (NSJ-1, ¶ 28; NSJ-36.)  The District will 

use the revenue to begin repairing the existing distribution system, to provide incentives such as 

loans and grants to farmers to build dual systems for using surface water in water years and 
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groundwater in dry years, and to build recharge basins and pumping facilities.  (R.T., pp. 93-94; 

NSJ-7, ¶ 7.)  Additionally, a portion of the revenue will be used to eliminate the current surface 

water charge for existing agriculture, thereby encouraging people to begin using surface water 

again.  (R.T., p. 93.)  Moreover, as discussed above, the District has annexed an adjoining 

100,000 acres to its existing 50,000 acres to allow additional irrigation and groundwater 

recharge activities, and it has filed a petition with the State Water Board seeking the necessary 

approvals to implement this project.  (NSJ-1, ¶ 20.) 

 

According to the District, in the past, the District has not had sufficient infrastructure to convey 

surface water to landowners in the District.  (NSJ-7, ¶ 4.)  With revenues from the groundwater 

charge, the District can improve its infrastructure and provide a more dependable surface 

supply.  (NSJ-7, ¶ 7; NSJ-8, ¶¶ 5-7.)  The District’s witnesses testified that if surface water could 

be made available on a consistent, reliable, basis, then the farmers would use the water.  

(NSJ-7, ¶ 4; NSJ-8, ¶ 3; NSJ-9, ¶¶ 4-7.)  In addition, representatives from the City of Stockton 

and City of Lodi testified on behalf of the District in support of the District’s petition for extension 

of time and stated that the Cities were interested in utilizing surface water from the District in the 

future.  (NSJ-12, NSJ-13; R.T. pp. 109, 111-113.) 

 

These measures provide some evidence that progress will be made, but do not fully address the 

obstacles that have resulted in the District’s failure to comply with previous time limits.  The 

variability of the District’s water supply in drought years and the temporary nature of Permit 

10477 will continue to make it difficult to retain and attract customers.  Moreover, in the absence 

of pumping restrictions or pumping charges adequate to limit the use of groundwater as an 

alternative to surface water supplied by the District, it is questionable whether the District will 

make satisfactory progress.  Accordingly, and as discussed further in the following section, this 

order is conditioned on a showing of progress towards effective groundwater management in 

the Eastern San Joaquin groundwater basin. 

 

5.2.4 Public Interest 
The requirement that an appropriation of water be completed within a reasonable time with the 

exercise of due diligence is a long-standing principle of California water law intended to protect 

the public interest by preventing the “cold storage” of water rights.  (California Trout, Inc. v. 

State Water Resources Control Bd. (1989) 207 Cal.App.3d 585, 618-619 [255 Cal.Rptr. 184].)  

Accordingly, the State Water Board takes seriously the requirement for a permittee to exercise 
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due diligence in pursuing a water right project.  This case is a close one.  In the fifty years since 

Permit 10477 was issued in 1956, the District has not put the full 20,000 afa of water under 

Permit 10477 to beneficial use.  The maximum amount put to beneficial use was 9,487 afa in 

1973, and its recent diversions have been much lower.  Since the 1970s, many of the District’s 

significant efforts, or proposed efforts, to complete the beneficial use of water under its permit 

have taken place since 2000.  It is debatable whether recent diligence will suffice for the 

purposes of due diligence in putting water to beneficial use, and the State Water Board will 

make its determination on the unique facts of each case. 

 

The State Water Board’s decision in this proceeding principally rests on the public interest in 

addressing the critical overdraft condition in the Eastern San Joaquin groundwater basin.13  The 

record indicates that the groundwater basin is critically overdrafted by approximately 

150,000 afa and that this amount is projected to increase to 175,000 afa.  (NSJ-2, p. 1; NSJ-14.)  

Moreover, as a result of pumping in excess of recharge, chloride levels are increasing in water 

from wells in the subbasin.  (NSJ-1, ¶ 29; NSJ-18.)  The District asserts that the continued use 

of water under Permit 10477 is in the public interest because it is needed to remedy the critically 

overdrafted groundwater basin.  (NSJ-1, ¶ 29.) 

 

The State Water Board supports coordinated use of surface and groundwater supplies as a 

logical vehicle for meeting the Constitution's requirements that the waters of the State be put to 

their fullest beneficial use and not wasted or unreasonably used.  (Cal. Const., art. X, § 2.)  

Accordingly, the State Water Board finds that the public interest in addressing the groundwater 

overdraft problem provides good cause for granting the District an extension of time to construct 

additional facilities and put additional water to beneficial use.  While it is unclear to what extent 

the District’s water right permit—a permit for the temporary appropriation of water under Water 

Code section 1462—can be part of a long-term solution to resolving the groundwater basin’s 

critical overdraft, the District should be given an opportunity to reduce demands on the 

groundwater basin. 

 

The State Water Board, however, must ensure its approval of the time extension will not lead to 

the exacerbation of critical overdraft or water quality conditions in the Eastern San Joaquin 

                                                 
13 This order is nonprecedential, in part, due to the State Water Board’s public interest finding, which is limited to the 
unique circumstances of this case.  The State Water Board will continue to rigorously apply the applicable law 
governing diligence, time extensions, and revocations in all other similar proceedings. 
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groundwater basin.  Permit 10477 currently requires the District, prior to diverting water, to 

measure the quantity of water placed into underground storage and to measure (or document 

the method of measurement) the amount of water recovered from underground storage and put 

to beneficial use.  This standard term is amended to clarify that the District must take these 

actions prior to diverting water to underground storage, and to require the District to report the 

amounts of water placed into, and recovered from, underground storage with its annual 

progress reports.   

 

In addition, prior to diverting water under Permit 10477 for conjunctive use purposes, the District 

must submit a conjunctive use plan to the Deputy Director.  The plan shall identify the proposed 

recharge areas and the location of pumping.  To avoid any contribution to groundwater overdraft 

due to water users’ reliance on the increased groundwater recharge, the plan also must address 

whether and how placing water to underground storage, and subsequently withdrawing the 

water, under Permit 10477 will prevent additional overdraft in the Eastern San Joaquin 

groundwater basin and include measures to avoid any such impacts.  Upon approval of the plan 

by the Deputy Director, the District shall implement the plan.  The District, however, is not 

required to prepare a plan for groundwater recharge conducted under the North San Joaquin 

Pilot Recharge Project, unless required to do so under other State Water Board orders. 

 

The District must submit an annual report to the Deputy Director, regarding progress on 

groundwater management by the District in the Eastern San Joaquin groundwater basin and 

any existing or proposed measures to address overpumping within the District’s boundaries.  

The first report is due within a year from the date of this order.  Because the District intends to 

use water under Permit 10477, in part, to limit additional overdraft in a groundwater basin 

already affected by overdraft, this order also prohibits the transfer of water diverted to 

underground storage under Permit 10477 outside the Eastern San Joaquin groundwater basin, 

as defined in the Department of Water Resources Bulletin 118, without complying with 

applicable State Water Board procedures and receiving any necessary approvals. 

 

To increase its surface water use and reduce groundwater pumping, the District plans to provide 

surface water to its agricultural customers without charge.  (R.T., p. 93.)  In the State Water 

Board’s experience, water is used less efficiently when it is provided at very low cost.  (See, 

e.g., State Water Board Decision 1600 (1984) at p. 45; cf. State Water Board Revised Decision 

1644 (2003) at p. 109 [“In view of the chronic water shortages in many areas of the state, we do 
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not believe it is reasonable for a large water purveyor to deliver large quantities of water for 

irrigation under a pricing system that provides no economic incentive to conserve.”].)  To avoid 

the possibility of the waste or unreasonable use of water that is provided for free, the District 

must submit a plan to avoid such waste or unreasonable use, and identify possible conservation 

measures. 

 

To help ensure that the District will exercise diligence and make satisfactory progress in putting 

the water under Permit 10477 to beneficial use, this order imposes measuring and reporting 

requirements to track the amount of water that the District diverts and uses.  The District also is 

required to submit a plan, subject to the Deputy Director’s approval, for completing construction 

and putting water to beneficial use by December 31, 2010.  The plan shall include significant 

project milestones and a timeline for meeting those milestones, and provide a detailed 

description of how those milestones will be financed.  The plan must identify the restrictions on 

groundwater pumping, pump charges or other measures necessary to address the problem of 

users relying on groundwater pumping instead of deliveries from the District, and identify how 

these requirements will be put in place.  If the District seeks additional time beyond 2010 to 

complete its water right project, the District must file an extension of time within one year from 

the date of this order, and incorporate the proposed extended time schedule into the plan.  

Standard permit terms regarding record keeping (standard permit term 15) and maps (standard 

permit term 30) are also imposed. 

 

5.3 CEQA and the Public Trust Doctrine 
Under the CEQA, the District is the lead agency for the preparation of environmental 

documentation for the project permitted under Permit 10477.  Because the State Water Board’s 

approval of a time extension and subsequent amendment of Permit 10477 would authorize the 

District to complete its project and apply water to beneficial use, the State Water Board’s 

approval constitutes an approval of the District’s project.  Thus, the State Water Board is a 

responsible agency for purposes of considering whether to approve the District’s petition.  The 

State Water Board must review and consider the environmental effects of the project identified 

in any CEQA document prepared by the District, and any other relevant evidence in the hearing 

record, and reach its own conclusions on whether and how to approve the project involved. 

(Cal. Code Regs., tit. 14, § 15096, subd. (a).) 
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The District has adopted a Negative Declaration for an extension of time to put 20,000 afa of 

water to beneficial use under Permit 10477.  The District submitted a Notice of Determination 

(SCH# 2004102087), dated December 7, 2004, to the State Water Board on January 31, 2005.  

(SWRCB-1 [Notice of Determination (Dec. 7, 2004) and Notice of Negative Declaration (Oct. 15, 

2004)].)  The State Water Board has considered the Negative Declaration in deciding whether to 

approve the time extension petition. 

 

Regardless of any obligation the District or the State Water Board may have under CEQA, the 

State Water Board has an independent obligation to consider the effect of the proposed project 

on public trust resources and to protect those resources where feasible.  (National Audubon 

Society v. Superior Court (1983) 33 Cal.3d 419 [189 Cal.Rptr. 346].)  There is no evidence that 

granting an extension of time until 2010 will have any adverse impacts on public trust resources. 

 

6.0 CONCLUSION 
The State Water Board finds that there is good cause and it is in the public interest to approve 

the District’s petition for extension of time until December 31, 2010.  We therefore set aside the 

portion of the Order WR 2006-0018-DWR denying the District’s request for a time extension.  

We also find that it is in the public interest to condition our approval to prevent any additional 

contribution by the District to the overdraft condition of the Eastern San Joaquin groundwater 

basin as a result of our approval, and to monitor the District’s progress in putting water to full 

beneficial use. 

 
ORDER 

IT IS HEREBY ORDERED, that the portion of State Water Board Order WR 2006-0018-DWR 

denying the District’s petition for reconsideration is set aside.  The District’s petition for 

extension of time is conditionally approved as follows: 

 

1. Permit 10477 shall be amended to require the completion of construction and 

application of water to the authorized use by December 31, 2010. 

 

2. The District must submit to the Deputy Director, for approval and modification, if 

necessary, a project construction and operations plan for putting the full amount of 

water authorized under Permit 10477 to beneficial use by December 31, 2010.  The 

plan must identify significant project milestones and a timeline for meeting those 
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milestones.  The plan must describe how the District will diligently pursue its June 1, 

2007, change petition or provide an alternative plan to put water authorized under 

Permit 10477 to full beneficial use.  The plan must also include a detailed description 

of how the District will finance implementation of the plan.  The plan must identify the 

restrictions on groundwater pumping, pump charges or other measures necessary to 

address the problem of users relying on groundwater pumping instead of deliveries 

from the District, and identify how these requirements will be put in place.  The 

District must submit the plan within one year from the date of this order.  If the 

Deputy Director determines that all or a portion of the plan is not acceptable, then the 

District must submit any modifications to the plan required by the Deputy Director 

within 60 days of being notified that the plan is not acceptable.  On approval of the 

plan by the Deputy Director, the District shall implement the plan in accordance with 

the schedule approved by the Deputy Director. 

 

If the District cannot put to beneficial use the full amount of water authorized under 

Permit 10477 by December 31, 2010, and it seeks additional time to complete 

construction and put the water to beneficial use prior to licensing, then the District 

must file a petition for extension of time within one year from the date of this order 

and incorporate the proposed extended time schedule into the construction and 

operations plan described above.  The District must comply promptly with any 

request from the Division of Water Rights for information reasonably necessary to 

clarify, correct, amplify or otherwise supplement the time extension petition or 

information provided in support of the petition, including information needed to 

evaluate the amount of water use projected to occur if the petition is granted or to 

evaluate impacts of increases in water use.   

 
3. With the exception of underground storage conducted pursuant to the North San 

Joaquin Pilot Recharge Project, the District must submit a conjunctive use plan to the 

Deputy Director prior to placing water into underground storage.  The plan shall 

identify the proposed groundwater recharge or storage areas, the location of pumps 

and other facilities used for injection or percolation to storage, and the methods and 

points of measurement of the water diverted to and withdrawn from underground 

storage.  The plan also must address whether and how placing water to underground 

storage, and subsequently withdrawing the water, under Permit 10477 will prevent 
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additional overdraft in the Eastern San Joaquin groundwater basin and include 

measures to avoid any such impacts.  If the Deputy Director determines that all or a 

portion of the plan is not acceptable, then the District must submit any modifications 

to the plan required by the Deputy Director within 60 days of being notified that the 

plan is not acceptable.  Upon approval of the plan by the Deputy Director, the District 

shall implement the plan. 

 

4. Within 180 days from the date of this order, the District must submit a plan to the 

Deputy Director to avoid the waste or unreasonable use of water under Permit 10477 

and identify possible conservation measures. If the Deputy Director determines that 

all or a portion of the plan is not acceptable, then the District must submit any 

modifications to the plan required by the Deputy Director within 60 days of being 

notified that the plan is not acceptable.  Upon approval of the plan by the Deputy 

Director, the District shall implement the plan. 

 

5. The District must submit an annual report to the Deputy Director regarding progress 

on groundwater management by the District in the Eastern San Joaquin groundwater 

basin and any existing or proposed measures to address overpumping within the 

District’s boundaries.  The first report is due one year from the date of this order, and 

subsequent reports are due annually thereafter. 

 

6. The District may not transfer water diverted to underground storage under Permit 

10477 outside the Eastern San Joaquin groundwater basin, as defined in the 

Department of Water Resources Bulletin 118, without complying with applicable 

State Water Board procedures and receiving any necessary approvals. 

 

7. Condition 7 of Order WR-2006-0018-DWR (modified standard permit term 117) is 

amended as follows (in underline): 

 
Prior to diversion of water to underground storage under this permit, 
permittee shall (1) install devices to measure the quantities of water 
placed into underground storage and (2) install devices to measure or 
provide documentation of the method to be used to determine the 
quantity of water recovered from underground storage and placed to 
beneficial use.  All measuring devices and the method of determining the 
quantity of water recovered from underground storage shall be approved 
by the Deputy Director prior to diversion of water at the Mokelumne River 

 15.  



 

point of diversion under this permit.  All measuring devices shall be 
properly maintained. 
 
The District shall report the quantity of water placed into, and recovered 
from, underground storage under Permit 10477 (Application 12842) to 
the State Water Board with the annual “Progress Report by Permittee.” 

 
8. Permittee shall establish a method, and install and maintain appropriate devices, to 

measure the instantaneous rate of diversion and cumulative quantity of water 

diverted from each point of diversion, and the cumulative quantity of water applied to 

beneficial use under this permit.  Permittee must obtain approval from the State 

Water Board of all devices, the method of determining the rate and amount of water 

diverted, and the method of determining the amount of water applied to beneficial 

use.  Within three months of the date of this order, the Permittee shall submit a plan 

for approval by the Deputy Director that will demonstrate compliance with this term.  

The plan shall include as a minimum: 

 
a. A description of any gages and/or monitoring devices that will be installed or 

have been installed. 

b. A time schedule for the installation of these devices. 

c. A description of activities that will be taken to ensure the continued maintenance 

and operation of the devices, including a schedule for inspection of the devices 

by the permittee. 

d. A description of the frequency of data collection, the methods for recording data, 

the format for reporting data to the Division of Water Rights, and any calculations 

required to develop the records. 

e. A description of the method to be used in reporting East Bay Municipal Utility 

District’s diversion of water to storage for the District’s benefit under Permit 

10477, and the amount of that water actually applied to beneficial use by the 

District. 

 

A record of such measurements shall be maintained by the permittee, and made 

available to interested persons upon reasonable request.  A copy of the records 

shall be submitted to the State Water Board with the annual “Progress Report by 

Permittee.” 

 

 16.  



 

 17.  

9. Permittee shall maintain records of the amount of water diverted and used to enable 

State Water Board to determine the amount of water that has been applied to 

beneficial use pursuant to Water Code section 1605. (0000015) 

 

10. If it is determined after permit issuance that the as-built conditions of the project are 

not correctly represented by the map(s) prepared to accompany the application, 

permittee shall, at its expense have the subject map(s) updated or replaced with 

equivalent as-built map(s).  The revision(s) or new map(s) shall be prepared by a 

civil engineer or land surveyor registered or licensed in the State of California and 

shall meet the requirements prescribed in section 715 and sections 717 through 723 

of the California Code of Regulations, Title 23.  The revision(s) or map(s) shall be 

furnished upon request of the Deputy Director. (0000030) 

 

 

CERTIFICATION 
 

The undersigned Clerk to the Board does hereby certify that the foregoing is a full, true, and 
correct copy of an order duly and regularly adopted at a meeting of the State Water Resources 
Control Board held on March 18, 2008. 
 
AYE:   Chair Tam M. Doduc 
   Vice Chair Gary Wolff, P.E., Ph.D 
   Arthur G. Baggett, Jr. 

  Charles R. Hoppin 
  Frances Spivy-Weber 

NAY:  None 

ABSENT: None 

ABSTAIN: None 

 
              

Jeanine Townsend 
Clerk to the Board 

 



STATE OF CALIFORNIA 
STATE WATER RESOURCES CONTROL BOARD 

DIVISION OF WATER RIGHTS  
 

DIVISION OF WATER RIGHTS 
 

ORDER WR 2006-0018-DWR 
 
 

In the Matter of Permit 10477 (Application 12842) 

Regarding Diversion by 

NORTH SAN JOAQUIN WATER CONSERVATION DISTRICT 

____________________________________________________________________________ 
 
SOURCE: Mokelumne River 
 
COUNTY: San Joaquin 
 

 

ORDER APPROVING CHANGES IN THE POINT OF DIVERSION AND PLACE OF STORAGE 
OF PERMITTED WATER RIGHT AND DENYING AN EXTENSION OF TIME 

 
BY THE CHIEF, DIVISION OF WATER RIGHTS:1  
 
1.0       INTRODUCTION 
North San Joaquin Water Conservation District (District), which holds Permit 10477 (Application 
12842), petitions for an extension of time to complete beneficial use of water by December 31, 
2010.  The District also seeks permission to add a point of diversion and to add a place of 
underground storage to its permit.  The State Water Resources Control Board’s (State Water 
Board or Board) Division of Water Rights (Division) conditionally approves the change in point of 
diversion and place of use.  The District’s petition for extension of time is denied.   
 
2.0 FACTUAL BACKGROUND 
2.1 History of Application 12842 
On December 2, 1948, the District filed Application 12842 to appropriate a total of 500 cubic feet 
per second (cfs) from two points of diversion on the Mokelumne River and 50,000 acre-feet (af) 
per annum (afa) to storage from the river for irrigation use and incidental domestic, municipal, 
recreational, and industrial uses.  The District proposed to store the water in a reservoir to be 
constructed at the Mehrton site on the Mokelumne River.  The proposed place of use for 
irrigation purposes covered a net area of 45,000 acres and the proposed place of use for the 
domestic, municipal, recreational and industrial uses covered a gross area of 52,000 acres 
within the boundaries of the District.   
 
In 1949 the East Bay Municipal Water District (EBMUD) filed water right Application 13156 also 
seeking to appropriate water from the Mokelumne River to develop the Camanche and Pardee 
Reservoir projects for municipal purposes.  The State Water Board’s predecessor, the State 
Engineer, subsequently held a hearing on the competing applications of the District, EBMUD, 

                                                 
1 The State Water Board has delegated to the Chief, Division of Water Rights, the authority to act on change petitions where no 
hearing is held and on requests for permit extensions in certain instances.  (Board Resolution No. 2002—0106, attachment, §§ 
2.6.5, 2.6.11.) 
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and the Calaveras County Water District (Calaveras) and on July 3, 1956, it issued Decision 
858 granting EBMUD’s Application 13156 priority over the District’s application.  The State 
Engineer concluded that there would be no available water for the District after the higher 
priority rights of EBMUD and Calaveras were fully satisfied, but decided that the District should 
receive a temporary permit for the appropriation of surplus water pursuant to Water Code 
section 1462.2  The State Engineer accordingly issued Permit 10477 to allow the District to 
divert water that is surplus to EBMUD’s needs.   
 
Permit 10477 initially authorized the direct diversion of 500 cfs and storage of 50,000 afa from 
about December 1 of each year to July 1 of the succeeding year.  Beneficial uses include 
irrigation, domestic, municipal, recreational and industrial uses.  The permit initially required the 
District to complete construction by December 1, 1960, and to put water to beneficial use by 
December 1, 1970.   
 
In a 1963 agreement between the District and EBMUD, EBMUD agreed to collect and store no 
more than 20,000 af of water in Pardee or Camanche Reservoirs, as space may be available, 
for the District’s use.  Permit 10477 includes Camanche Reservoir as a point of diversion.  The 
water, which is released from Camanche Reservoir during the summer months, flows down the 
Mokelumne River to the District’s pumps.  The District thus claims a right under Permit 10477 to 
use the water that EBMUD releases from storage under this agreement.   
 
The District previously has requested and received three extensions of time from the State 
Water Board.  Most recently, after petitioning for an extension of time in 1991, in 1992 the 
District entered into a stipulated agreement with EBMUD, the Department of Fish and Game 
(DFG), and the California Sportfishing Protection Alliance (CSPA) to resolve the protests over 
the time extension petition.  In the stipulated agreement, the District agreed to limit its direct 
diversion and diversion to storage to a combined total of 20,000 afa.  The District also agreed to 
limit the maximum rate of direct diversion from the two existing pumping facilities to a combined 
total of 80 cfs with no more than 40 cfs to be diverted at any one pumping facility.  Permit 10477 
was subsequently amended to include similar, but not identical, provisions.3   
 
Additionally, as part of the stipulated agreement, the District agreed not to divert water until it (i) 
installed a fish screen or entered into an operating agreement with DFG and (ii) reached 
agreement with DFG regarding bypass flows or the State Water Board entered an order 
regarding such flows.  Accordingly, Terms 15 and 23 were also included in the permit.4   
 
2.2 Water Use Under Permit 10477 
In July 1981 the Division staff conducted an inspection and determined that the maximum use of 
water under Permit 10477 occurred in 1973 when the District diverted 9,487 af.  In its change 
                                                 
2 A temporary appropriation of excess water authorized under Water Code section 1462 is distinct from a temporary urgency permit 
issued pursuant to Water Code section 1425 et seq.  A temporary urgency permit may be issued to persons who demonstrate an 
urgent need for water to be diverted and used.  (Wat. Code, § 1425.)  Under Water Code section 1462, when the State Water Board 
issues a permit to a municipality for a quantity of water exceeding existing municipal needs, the Board may also issue a permit for 
the temporary appropriation of water that is in excess of those existing needs. 
 
3 Term 5 of the amended permit, which is dated December 11, 1992, provides that: “The water appropriated shall be limited to the 
quantity which can be beneficially used and shall not exceed a combined total of 80 [cfs] by direct diversion.  Direct diversion shall 
be limited to no more than 40 [cfs] at any one pumping facility to be diverted from December 1 of each year to July 1 of the 
succeeding year and 20,000 [afa] by storage to be collected from December 1 of each year to July 1 of the succeeding year.  The 
total amount of water to be taken from the source shall not exceed 20,000 acre-feet per water year of October 1 to September 30.”  
  
4 Term 15 states, in part: “No water shall be diverted under this permit during the 1992 or subsequent water years, until the 
permittee has constructed screening facilities adequate to protect fishlife and/or has entered into an operating agreement with the 
[DFG] that will protect fishlife.”  If fish screens are constructed, then DFG is required to notify the Division of its approval of the plans 
in writing.  Term 23 provides that: “No diversion shall be made under this permit until an agreement has been reached between the 
permittee and the [DFG] with respect to flows to be bypassed for aquatic life,” or failing to reach such agreement, until further order 
is entered into by the State Water Board. 
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petition, the District affirms that this quantity approximately represents the maximum amount of 
water use by the District to date.  
 
According to the District’s progress reports filed between 1992 (when Permit 10477 was last 
amended) and December 31, 2000 (when the time to complete beneficial use under the permit 
expired), the District diverted water in seven of the eight years.5  During this eight-year period, 
the District diverted a maximum amount of 3,199 af.  As discussed below, however, it appears 
that the District’s diversions since 1992 have been unauthorized.  
 

3.0 PETITION FOR CHANGE IN POINT OF DIVERSION AND PLACE OF STORAGE 
In May 2004 the District filed a petition to include a new point of diversion on the Mokelumne 
River and to add underground storage as a place of storage to Permit 10477.6  According to the 
District, the proposed changes are necessary to implement a CALFED-funded pilot conjunctive 
use project, the North San Joaquin Pilot Recharge Project (Bureau of Reclamation Cooperative 
Agreement 02FC200107).  The State Water Board provided public notice of the time extension 
and change petitions on July 14, 2004, and received a protest from DFG regarding the 
proposed new point of diversion.  DFG’s protest was resolved with the proposed addition of 
certain terms in Permit 10477.7   
 

3.1 Proposed Conjunctive Use Project 
According to the District’s change petition, CALFED has awarded the District a grant for a 
proposed conjunctive use pilot project in eastern San Joaquin County in the Acampo/Victor 
area.  The pilot recharge project will involve the construction of two four-acre infiltration ponds 
and the District will divert 1,000 afa to the ponds during wet years.  The District proposes to add 
a point of diversion on the Mokelumne River that is located closer to the infiltration ponds than 
the District’s current points of diversion under Permit 10477.  The District will use a 10-cfs pump 
at the new point of diversion to divert water to the ponds.  Water stored underground will be 
either discharged into the Mokelumne River or used for irrigation.  The District estimates that up 
to fifty percent of the recharged water, less annual losses, may be available for discharge into 
the Mokelumne, thus providing additional Delta inflow during dry years.   
 

3.2 Applicable Law 
Water Code sections 1700 through 1705 govern changes in the place of use, purpose of use, or 
point of diversion, of an appropriative water right.  Permission to make such change must be 
granted by the State Water Board and “[b]efore permission to make such a change is granted 
the petitioner shall establish, to the satisfaction of the [State Water Board], and it shall find, that 
the change will not operate to the injury of any legal user of the water involved.”  (Wat. Code, § 
1702.)  The petitioner also must establish that the proposed change will not effectively initiate a 
new right.  (Cal. Code Regs., tit. 23, § 791, subd. (a).) 
 
3.3 Limited Amendment of Term 20  
A preliminary issue is whether the proposed changes will violate Term 20 of the District’s permit.  
As explained above, in 1991 the District, DFG, CSPA, and EBMUD entered into a stipulated 
agreement to resolve the outstanding protests regarding the District’s 1991 time extension 
                                                 
5 In certain years, the District’s diversions were curtailed pursuant to Term 91, which prohibits diversion under specified conditions. 
 
6 The change petition states that the present and proposed purposes of use are irrigation and groundwater recharge.  As discussed 
below, Permit 10477 does not identify groundwater recharge as an existing purpose of use. 
 
7 By letter dated January 12, 2005, the Division informed DFG and the District that it would include standard terms incorporating 
DFG’s dismissal terms in any order approving the change petition. These terms prohibit any diversion of water under Permit 10477 
until the District installs a fish screen at the proposed new point of diversion or obtains approval of an alternative from DFG.  Before 
beginning construction or diverting water, the District must also provide the Division with a copy of a stream alteration agreement 
with DFG. 
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petition and the terms of that agreement were included in Permit 10477.  Effective December 
11, 1992, Permit 10477 was amended to include the following Term 20:  “No additional pumping 
capacity or storage facilities shall be constructed under Permit 10477.”  Thus, Term 20 prohibits 
the physical changes contemplated by the District’s change petition—installing a new pump and 
constructing the infiltration ponds that are part of the underground storage facilities.  Absent a 
change in Term 20, the District cannot proceed with the conjunctive use project.  Accordingly, it 
is reasonable to construe the District’s change petition as a request to amend Term 20 solely for 
the purpose of constructing the conjunctive use project so that the term does not apply to the 
changes that the District seeks.  By letter dated December 19, 2005, the Division gave DFG, 
CSPA, and EBMUD an opportunity to comment on the proposed limited amendment of Term 
20.  The Division received no objections.   
 
3.4 Approval of the Change Petition 
The evidence in the record supports a finding that the proposed change will not result in injury to 
any legal user of water.  The State Water Board provided notice of the change to water users 
downstream of the District’s existing points of diversion and received no protests claiming injury.  
In addition, there is no evidence in the record that the proposed change will initiate a new right.  
Accordingly, the District’s petition is approved subject to the conditions herein and Permit 10477 
will be amended to add the new point of diversion and place of underground storage. 
 
Water Code section 1242 provides that underground storage constitutes a beneficial use if the 
stored water is subsequently applied to the beneficial uses for which the diversion to storage 
was made.  The District’s change petition seeks to add irrigation, which is an existing use, and 
groundwater recharge as purposes of use.  The District also states that the proposed 
conjunctive use program will result in additional inflow to the Delta in dry years.  Because the 
District proposes to discharge water stored underground for environmental purposes, the State 
Water Board will treat the District’s petition for change as a request to add fish and wildlife 
preservation and enhancement and water quality as beneficial uses for which the diversion to 
storage will be made.   Thus, Permit 10477 will be amended to add underground storage with 
subsequent application to irrigation, water quality, and fish and wildlife preservation and 
enhancement uses as a purpose of use.   
 
Additionally, pursuant to the terms of the protest resolution between DFG and the District, the 
standard terms requiring a fish screen at the new point of diversion and a streambed alteration 
agreement will be added to Permit 10477.  State Water Board standard permit terms governing 
endangered species, archeological conditions, waste discharge reports, and measuring devices 
also will be added to the permit.  Term 19, which refers to potential actions that may be taken 
after the 1992 Mokelumne River hearing, will be deleted because that hearing did not resolve 
the issues identified in that term.  Term 20 will be amended to allow the physical changes 
necessary to construct the conjunctive use project.  The original limitations of the term, 
however, will remain in Permit 10477 and will continue to apply to all other aspects of the 
District’s permit.   
 
To ensure that the District diligently pursues the proposed conjunctive use project, the District 
must complete construction of any facilities necessary to implement the project, including 
construction of a pump at the new point of diversion and the infiltration basins, within two years 
of the date of this Order.  The changes in the District’s permit authorizing a new point of 
diversion and groundwater storage will cease to be in effect if the District does not timely submit 
written confirmation to the Chief, Division of Water Rights, that it has completed construction 
within the two-year period.   
 
3.5 The California Environmental Quality Act and the Public Trust Doctrine 
Under the California Environmental Quality Act (CEQA), the District is the lead agency for the 
preparation of environmental documentation for the proposed pilot conjunctive use project.  On 
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April 2, 2004, the District adopted a Mitigated Negative Declaration and on May 5, 2004, it 
issued a Notice of Determination for the project.   
 
The State Water Board is a responsible agency for purposes of considering whether to approve 
the change petition that will allow the District to proceed with the proposed recharge project.  As 
a responsible agency, the State Water Board must consider the environmental documentation 
prepared by the lead agency, and any other relevant evidence in the hearing record, and reach 
its own conclusions on whether and how to approve the project involved.  (Cal. Code Regs., tit. 
14, § 15096, subd. (a).)  The State Water Board has considered the Mitigated Negative 
Declaration in deciding whether to approve the change petition.  
 
The District’s environmental review was limited to the impacts associated with the proposed 
pilot recharge project, i.e., the impacts associated with the diversion of 1,000 afa to the 
infiltration ponds and the installation of a 10-cfs pump.  Consequently, the State Water Board’s 
approval of the change petition must be similarly limited in scope.  The change petition is 
approved subject to the condition that the District may only divert 1,000 afa to underground 
storage and the maximum rate of diversion to underground storage shall be 10 cfs at the new 
point of diversion.   
 
In addition to any obligation the State Water Board may have under CEQA, the Board has an 
independent obligation to consider the effect of the proposed project on public trust resources 
and to protect those resources where feasible.  (National Audubon Society v. Superior Court 
(1983) 33 Cal.3d 419 [189 Cal.Rptr. 346].)  There is no evidence that approval of the change 
petition, with the inclusion of the State Water Board’s standard terms, will have any adverse 
impacts on public trust resources. 
 
3.6   Unauthorized Diversion and Use of Water 
Based on the information in the Division’s records, the District has diverted and used water in 
violation of the terms of Permit 10477 since Terms 15 and 23 were added in 1992.  Both of 
these terms expressly prohibit the District from diverting water until certain conditions are met.  
Term 15 prohibits the District from diverting water during the 1992 water year or subsequent 
water years until the District has constructed fish screens or has entered into an operating 
agreement with DFG that protects fishlife.  DFG has informed Division staff that DFG is not 
aware of any construction of permanent fish screens or of any operating agreement.  The 
District has complied with Term 15 in only one year—1993—when the District installed a 
temporary fish screen loaned to it by DFG for that single diversion season.  By letter dated  
April 8, 1993, DFG informed the District that the temporary installation would be unacceptable 
on a permanent basis and that DFG expected the District to develop a long-term solution.  In a 
letter to the Division dated October 13, 2005, however, the District states that at the end of the 
1993 diversion season, a DFG employee told the District that fish screens were not needed in 
the future.  The Division, however, has no record that this is DFG’s official position with respect 
to compliance with Term 15.  Moreover, in 2006 DFG staff informed the State Water Board that 
DFG does not agree with the District’s statement that the District does not need to comply 
regarding compliance with Term 15.  Accordingly, with the exception of 1993, the District has 
diverted water without complying with Term 15. 
 
Term 23 similarly prohibits the District from diverting water until the District and DFG reach an 
agreement regarding bypass flows or, failing to reach such an agreement, until the State Water 
Board enters an order regarding those flows.  The State Water Board has not entered any such 
order pertaining to Permit 10477 and there is no evidence that the District has entered into an 
agreement with DFG.  In its October 13, 2005 letter to the Division, the District states that it 
believes that bypass flows are provided pursuant to the “EBMUD-FERC agreement” (the Joint 
Settlement Agreement for the Lower Mokelumne River Project, which was approved by the 
Federal Energy Regulatory Commission (FERC) in November 1998).  An agreement between 
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other entities, however, does not substitute for the required agreement with DFG.  DFG staff 
have informed the Division that DFG is not aware of any construction of permanent fish screens 
or of any operating agreement. 
 
Absent affirmative evidence of the District’s compliance with Terms 15 and 23, the State Water 
Board must conclude that the District has diverted water without authorization since 1992. 
To ensure that the District complies with Terms 15 and 23 in the future, the State Water Board 
will impose a compliance schedule as a condition of its approval of the change petition.  No 
water shall be diverted for use at the new point of diversion until the District submits written 
confirmation, with a copy to DFG, that it has complied with Terms 15, 23, and the new term 
requiring a fish screen at the new point of diversion.  If the District fails to submit this 
confirmation within a year from the date of this order, then approval of the change petition will 
cease to be in effect. 
 
4.0 PETITION FOR EXTENSION OF TIME 
The District petitions for an extension of time to complete construction and beneficial use of 
water by December 31, 2010.  The District’s request is denied.   
 
4.1 Applicable Law 
Water Code section 1396 requires a permittee to prosecute project construction and beneficial 
use of water with due diligence, in accordance with the Water Code, the State Water Board’s 
regulations, and the terms specified in the permit.  The State Water Board may approve a 
request for an extension of time if the Board finds that there is good cause for the extension.  
(Wat. Code § 1398, subd. (a).)  The State Water Board’s regulations allow an extension of time 
to be granted only on such conditions as the Board determines to be in the public interest, and 
on a showing to the Board’s satisfaction that (1) due diligence has been exercised, (2) failure to 
comply with previous time requirements has been occasioned by obstacles which could not 
reasonably be avoided, and (3) satisfactory progress will be made if an extension of time is 
granted.  (Cal. Code Regs., tit. 23, § 844.)  The State Water Board generally will not accept 
conditions incident to the person and not to the enterprise as good cause for delay.  (Ibid.)  After 
a hearing on a petition for an extension of time, the State Water Board may revoke the permit.  
(Wat. Code § 1398, subd. (b); § 1410, subd. (a) – (b)(1).) 
 
4.2 Previous Petitions for Extension of Time 
Permit 10477 has been extended three times to allow the District to put water to full beneficial 
use.  The time to complete construction and put water to beneficial use originally expired on 
December 1, 1960, and December 1, 1970, respectively.  On September 6, 1972, the District 
petitioned the State Water Board to extend the time to complete construction to 1975 and the 
time to complete beneficial use of water to 1980.  According to the District, it had completed 
construction of diversion and distribution facilities to serve 3,000 acres and had nearly 
completed diversion and distribution facilities for an additional 3,000 acres.  On October 26, 
1972, the Division approved a time extension giving the District until December 1, 1975, to 
complete construction and until December 1, 1980, to apply the water to full beneficial use.   
 
The District filed a second petition for extension of time on March 10, 1983, claiming that the 
project was eighty percent completed.  The petition requested an extension until 1988 to 
complete construction and until 1989 to complete full beneficial use of water.  The Division 
granted the second time extension on January 30, 1984, giving the District until December 1, 
1988, to complete construction and until December 1, 1989, to apply the water to full beneficial 
use.  
 
The District filed a third petition for extension of time on January 3, 1991.  The petition 
requested an extension until December 31, 2000, to both complete construction and to apply 
the water to full beneficial use.  The District claimed that construction and beneficial use was not 
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completed due to drought conditions.  On February 19, 1991, the Division issued a notice of the 
time extension petition, and CSPA and DFG subsequently filed protests based on 
environmental and public trust concerns.  As discussed above, the protests were resolved in 
1992 when CSPA, DFG, EBMUD and the District stipulated to granting the District a time 
extension until December 31, 2000.  The District’s permit was amended accordingly.  
 
4.3 Pending Petition for Extension of Time 
On December 29, 2000, the District filed a fourth petition for an extension of time.  This pending 
petition is the subject of consideration in this order.  The District seeks an extension until 2010 
to complete both construction and use of the water under Permit 10477.  The District claims that 
it has not been able to put the water to full beneficial use and that it will continue to attempt to 
utilize its full water allotment under Permit 10477.   
 
4.4 Time to Complete Construction 
The District’s time to complete construction under Permit 10477 expired on December 1, 1988 
and the District now seeks an extension of time until December 31, 2010 to complete 
construction.  As noted above, the District has two years to construct the conjunctive use 
facilities that are the subject of the change petition.  There is no indication, however, that the 
District has specific plans or funds to construct any other project facilities currently authorized 
under its permit.  Accordingly, there is no evidence to support granting additional time to 
construct other project facilities under Permit 10477.  The petition for extension of time to 
complete construction of other facilities is denied. 
 
4.5 Time to Complete Beneficial Use of Water 
The evidence in the record does not support a finding that there is good cause to extend the 
time for the District to make full beneficial use of the 20,000 afa of water authorized under 
Permit 10477 and accordingly, the State Water Board denies the District’s petition for extension 
of time to complete full beneficial use of water.  The Division will determine the amount of water 
that has been applied to beneficial use for licensing purposes, and that amount may be used to 
implement the proposed conjunctive use pilot project. 
 
4.5.1 Due Diligence 
In determining whether there is good cause to approve the District’s request for an extension of 
time to complete the beneficial use of water, the State Water Board must consider whether the 
District has exercised diligence over the past 50 years in putting water to beneficial use.   
Due diligence requires a demonstrable effort to put water to beneficial use within the time period 
specified in the permits.  (But see 25 Ops.Cal.Atty.Gen. 32, 40 (1955) [noting that diligence may 
require something more than simply complying with time limits in permits].) 
 
The District received Permit 10477 in 1956, and in 1992 its diversions under the permit were 
limited to a maximum of 80 cfs by direct diversion and 20,000 afa by diversion to storage.  In the 
past 50 years, the District never has come close to diverting this amount of water.  The District’s 
maximum annual diversion was 9,487 af in 1973 and the District’s recent diversions have been 
much lower.  Between the second time extension period of 1984 to 1989, the District’s 
maximum annual diversion was 6,040 af in 1986.  Between the most recent extension period of 
1992 to 2000, the District diverted a maximum amount of 3,199 af in 1993 and an average 
annual amount of approximately 2,515 afa.   
 
Moreover, the District’s diversions of water after 1992 cannot be used to support an extension of 
time.  A permittee must apply the water to beneficial use in accordance with the Water Code, 
the State Water Board’s regulations, the terms of the permit, and within the period specified in 
the permit.  (Wat. Code, § 1397.)  A permittee cannot support an extension of time by showing 
water use under the permit that violates the terms of the permit.  The diversion and use is not 
made under the permit; instead it is unauthorized and made without a claim of right.  (See Board 
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Order WR 85-4 [concluding that the permittee’s diversion of water at an unauthorized point of 
diversion and outside the season of diversion did not support an extension of time].)  In 1992 
the District agreed not to divert water until it complied with certain terms required for fishery 
protection.  (Permit Terms 15 and 23.)  As discussed above, according to the information in the 
Division’s records, the District has diverted water since 1992 in direct contravention of the terms 
of its permit. 
 
Nonetheless, even if the State Water Board considered quantities of water used in violation of 
the District’s permit terms (or even if the District provides documentation that it has complied 
with those terms), the District at best has diverted approximately 3,199 afa of water under its 
permit since 1992.  The District has not exercised diligence in putting the full amount of water 
authorized under Permit 10477—20,000 afa—to beneficial use. 
 
4.5.2 Obstacles Not Reasonably Avoided  
The State Water Board must also consider whether the District’s failure to comply with previous 
time requirements has been occasioned by obstacles that could not reasonably be avoided.  
Lack of finances and other conditions incident to the person and not the enterprise will not 
generally be accepted as good cause for delay.  (Cal. Code Regs., tit. 23, § 844.)   
 
The District identifies a potentially unavoidable obstacle in completing full beneficial use of water 
under Permit 10477; namely, the available water supply is uncertain.  Permit 10477 only allows 
the District to divert water that is surplus to EBMUD’s needs and also subjects the District to 
Term 91 curtailments.  Consequently, according to the District, its surface water supply is 
variable and it has had to rely on groundwater as its primary source of water.8    
 
A review of the facts, however, indicates that the District has not used the water that has been 
available to it.  Pursuant to the District’s 1963 agreement with EBMUD, as supplemented in 
1969, the District must notify EBMUD on or before February 15 of each year of the quantity of 
water that the District wishes to divert each month during the remainder of the calendar year.  It 
must also request EBMUD to store a sufficient quantity of water in its reservoirs for later release 
to satisfy the District’s requirements when the Mokelumne River’s flow is insufficient to satisfy 
those requirements by direct diversion without interference with the rights of others.  EBMUD 
then must release the quantity of water requested by the District.   
 
Between 1993 and 2001, the District requested EBMUD to store 20,000 af in Pardee Reservoir 
or Camanche Reservoir and in each of those years, except 1994 and 2001 (when drought 
conditions precluded such diversions), EBMUD collected the full 20,000 af in storage for the 
District.  The District, however, rediverted far less than the 20,000 af stored by EBMUD.  For 
example, the District rediverted a maximum quantity of 3,199 af in 1993, and a minimum 
quantity of 1,465 af in 1997.  The District’s average annual rediversion during this period was 
approximately 2,515 af.  Between 2002 and 2005, the District requested EBMUD to store from 
4,000 to 6,000 af, but the District only diverted a maximum amount of 3,152 af in 2003.  In sum, 
although water often has been available for the District’s rediversion over the past thirteen 
years, the District has not sought to put the full amount of available water to full beneficial use.   
 
The District also asserts that it cannot fully develop the permitted project because it does not 
have funds to install surface water pumping facilities, noting that water users within the District 
are reluctant to expend money when the District only has a permit for the appropriation of 
surplus water.  Lack of finances, however, is not generally a good cause for delay.  Thus, the 

                                                 
8 Both Decisions 858 and 893 rejected the District’s applications for permanent water supplies from the Mokelumne River and the 
American River and directed them to look to other options for a permanent water supply.  The District notes that it has followed the 
direction given to it by the State Water Board and its predecessors, but it still has been unable to establish a permanent water 
supply.  This information, however, is unrelated to the causes supporting an extension of time. 
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District’s inability to comply with Permit 10477’s time requirements cannot be attributed to 
obstacles not reasonably avoided. 
 
4.5.3 Satisfactory Progress 
Evidence in the record before the State Water Board indicates that the District will not make 
satisfactory progress if the State Water Board grants an extension of time to complete beneficial 
use of water.  Although the District’s permit is for the appropriation of surplus water, it still has a 
right to divert up to 20,000 afa from the Mokelumne River to the extent that water is available.  
The District, however, has not provided sufficient specificity regarding any plans to appropriate 
this amount.   
 
In its time extension petition, the District states that it “proposes several projects that will require 
improvements to be constructed that will permit the District to put its entire permitted water 
supply to full beneficial use.”  It identifies improvements that will be required for the following 
projects:  the CALFED conjunctive use project, the Farmington groundwater recharge project, 
replacement of the District’s north distribution system, a three-well injection/extraction project, 
and an investigation into a water treatment plant with the City of Lodi.  Although the District has 
described its efforts and general intent to develop these projects, neither specific construction 
plans nor financing were in place at the time of the District’s time extension petition.  
Accordingly, the completion of these projects and their relationship to the District’s completion of 
beneficial use of water under Permit 10477 is speculative at best.  In fact, the project with the 
greatest likelihood of completion in the near future—the District’s proposed conjunctive use 
project—will only use 1,000 afa over a five-year period.  Accordingly, the record does not 
support a finding that the District will make satisfactory progress in completing full beneficial use 
of water under Permit 10477.   
 
4.6  CEQA and the Public Trust Doctrine 
As the lead agency under CEQA, the District prepared a Negative Declaration for the proposed 
extension of time and the State Water Board considered the document in deciding whether to 
approve the time extension petition.  CEQA, however, does not apply to projects that an agency 
rejects or disproves and accordingly, no further action is necessary under CEQA.  (Pub. 
Resources Code, § 21080, subd. (b)(5).)  Similarly, before approving an extension, the State 
Water Board would have to consider the effects on instream beneficial uses of allowing the 
additional diversions that would be authorized if an extension were granted – in this case an 
increase from the existing level of diversions to the full 20,000 afa per year that would be 
authorized if the permit were extended.  Because the extension is being denied, however, it is 
not necessary to evaluate those public trust impacts.   
 
5.0 CONCLUSION 
Based on the evidence in the record, the State Water Board conditionally approves the District’s 
petition to add a point of diversion, purposes of use, and a place of underground storage to 
Permit 10477.  The evidence in the record does not support a finding of good cause to extend 
the time to complete construction and beneficial use of 20,000 afa of water under the permit.  
The petition for extension of time is denied.   
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ORDER 
 
 

NOW THEREFORE IT IS HEREBY ORDERED THAT:  
 
1. The petition to change the District’s point of diversion and place of use is approved 

subject to the conditions herein.  The changes approved in this paragraph and in 
paragraphs 2, 3, 4, 7, 8 and 9 of this order shall cease to be in effect if (i) the District 
does not submit to the Chief, Division of Water Rights, the documentation required in 
paragraph 1.a, below, within one year from the date of this order; or (ii) the District does 
not submit to the Chief, Division of Water Rights the documentation that the District has 
completed construction of the facilities necessary to implement the North San Joaquin 
Pilot Recharge Project (Bureau of Reclamation Cooperative Agreement 02FC2200107), 
including any pumping and infiltration facilities, within two years from the date of this 
order.  

 
a.   Term 2 of the permit is amended to add the following point of diversion and 

rediversion: 
 

California Coordinates Zone 3, North 603,200 feet and East 1,793,790 feet. 
 In the SE¼ of NW¼ of Section 33, T4N, R7E, MDB&M. 

 
No water shall be diverted at this point of diversion until permittee informs the 
Division of Water Rights in writing, with a copy to the Department of Fish and Game, 
that it has complied with Terms 15, 23, and any other provision of this permit 
requiring the installation of fish screens prior to diverting water.  

 
The water appropriated at this point of diversion shall be limited to the quantity that 
can be beneficially used and shall not exceed 1,000 acre-feet per annum to be 
collected to underground storage at a maximum rate of 10 cubic feet per second 
from December 1 of each year to July 1 of the succeeding year.   

 
b.   Term 5 of the permit is amended to read:  

 
The water appropriated shall be limited to the quantity that can be beneficially used 
and shall not exceed a combined total of 80 cubic feet per second (cfs) by direct 
diversion from all pumping facilities.  Direct diversion shall be limited to no more than 
40 cfs at any one pumping facility to be diverted from December 1 of each year to 
July 1 of the succeeding year and diversion to storage shall be limited to 20,000 
acre-feet per annum (afa) by storage in (a) Camanche Reservoir, and (b) 
underground storage at a maximum rate of 10 cfs to be collected from December 1 
of each year to July 1 of the succeeding year.  The combined rate of direct diversion 
and diversion to underground storage shall not exceed 80 cfs.  
 
The total amount of water to be taken from the source shall not exceed 20,000 af per 
water year of October 1 to September 30. 
 
This permit does not authorize collection of water to storage outside of the specified 
season to offset evaporation and seepage losses or for any other purpose. 

 
c. Term 3 of the permit is amended to add the following purpose of use: 

 
Underground storage with subsequent application to irrigation, water quality, and fish 
and wildlife preservation and enhancement uses.   
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2. Term 20 of the permit is amended to read: 
 

No additional pumping capacity or storage facilities shall be constructed under Permit 
10477, except for the installation of the pumping facilities and the construction of 
underground storage facilities necessary to implement the North San Joaquin Pilot 
Recharge Project (Cooperative Agreement 02FC200107). 

 
3. Permit 10477 is amended to include the following condition: 

 
No water shall be diverted under this Permit until permittee has constructed a fish screen 
at the point of diversion to be used for the conjunctive use pilot project or has proposed 
and constructed an alternative to a fish screen.  Any alternative must comply with the 
Department of Fish and Game’s (DFG) criteria and receive DFG’s written approval.  
Permittee shall submit a copy of DFG’s written approval of the plans and design 
calculations to the Division of Water Rights (Division) within 30 days from the date of the 
approval.  Construction, operation, and maintenance of any required facility are the 
responsibility of the permittee.  If the fish screen or any alternative is rendered 
inoperative for any reason, the permittee shall notify the Division Chief immediately and 
shall restore the equipment to service as soon as possible.  

                    (0000213) 
 

4.  Permit 10477 is amended to include the following condition: 
 
No work shall commence and no water shall be diverted, stored or used under this 
permit at the point of diversion to be used for conjunctive use purposes until a copy of a 
stream or lake alteration agreement between the Department of Fish and Game (DFG) 
and the permittee is filed with the Division.  Compliance with the terms and conditions of 
the agreement is the responsibility of the permittee.  If a stream or lake alteration 
agreement is not necessary for this permitted project, the permittee shall provide the 
Division a copy of a waiver signed by DFG. 

(0000063m) 
 

5. Permit 10477 is amended to include the following Endangered Species condition:  
 

 This permit does not authorize any act which results in the taking of a threatened or 
endangered species or any act which is now prohibited, or becomes prohibited in the 
future, under either the California Endangered Species Act (Fish and Game Code 
sections 2050 to 2097) or the federal Endangered Species Act (16 U.S.C.A. 
sections 1531 to 1544).  If a "take" will result from any act authorized under this water 
right, the permittee shall obtain authorization for an incidental take prior to construction 
or operation of the project.  Permittee shall be responsible for meeting all requirements 
of the applicable Endangered Species Act for the project authorized under this permit. 

     (0000014) 
 
6. Permit 10477 is amended to include the following archeological conditions: 
 

Should any buried archeological materials be uncovered during project activities, such 
activities shall cease within 100 feet of the find.  Prehistoric archeological indicators 
include: obsidian and chert flakes and chipped stone tools; bedrock outcrops and 
boulders with mortar cups; ground stone implements (grinding slabs, mortars and 
pestles) and locally darkened midden soils containing some of the previously listed items 
plus fragments of bone and fire affected stones. Historic period site indicators generally 
include: fragments of glass, ceramic and metal objects; milled and split lumber; and 
structure and feature remains such as building foundations, privy pits, wells and dumps; 
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and old trails. The Chief of the Division of Water Rights shall be notified of the discovery 
and a professional archeologist shall be retained by the Permittee to evaluate the find 
and recommend appropriate mitigation measures.  Proposed mitigation measures shall 
be submitted to the Chief of the Division of Water Rights for approval.  Project-related 
activities shall not resume within 100 feet of the find until all approved mitigation 
measures have been completed to the satisfaction of the Chief of the Division of Water 
Rights. 
              (0000215) 
 
If human remains are encountered, then the Applicant shall comply with Section 15064.5 (e) 
(1) of the CEQA Guidelines and the Public Resources Code Section 7050.5.  All project-
related ground disturbance within 100 feet of the find shall be halted until the county coroner 
has been notified.  If the coroner determines that the remains are Native American, the 
coroner will notify the Native American Heritage Commission to identify the most-likely 
descendants of the deceased Native Americans.  Project-related ground disturbance, in the 
vicinity of the find, shall not resume until the process detailed under Section 15064.5 (e) has 
been completed. 
 

7.  Permit 10477 is amended to include the following condition: 
 
Prior to diversion of water under this permit, permittee shall (1) install devices to 
measure the quantities of water placed into underground storage and (2) install devices 
to measure or provide documentation of the method to be used to determine the quantity 
of water recovered from underground storage and placed to beneficial use.  All 
measuring devices and the method of determining the quantity of water recovered from 
underground storage shall be approved by the Chief of the Division of Water Rights prior 
to diversion of water at the Mokelumne River point of diversion under this permit.  All 
measuring devices shall be properly maintained.  

             (0080117) 
 
8.  Permit 10477 is amended to include the following water quality condition: 
 

No water shall be used under this permit until permittee has filed a report of waste 
discharge with the California Regional Water Quality Control Board, Central Valley 
Region, pursuant to Water Code Section 13260, and the Regional Board or State Water 
Resources Control Board has prescribed waste discharge requirements or has indicated 
that waste discharge requirements are not required.  Thereafter, water may be diverted 
only during such times as all requirements prescribed by the Regional Board or State 
Board are being met.  No point source discharges of waste to surface water shall be 
made unless waste discharge requirements are issued by a Regional Board or the State 
Board.  A discharge to ground water without issuance of a waste discharge requirement 
may be allowed if, after filing the report pursuant to Section 13260: 

 (1)  the Regional Board issues a waiver pursuant to Section 13269, or  
 (2)  the Regional Board fails to act within 120 days of the filing of the report. 

No permittee shall be required to file a report of waste discharge pursuant to Section 
13260 of the Water Code for percolation to ground water of water resulting from the 
irrigation of crops. 

(0290101) 
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9.    Permit 10477 is amended to include the following term: 
 

The permittee shall obtain all necessary state and local agency permits required by other 
agencies prior to construction and diversion of water.  Copies of such permits and approvals 
shall be forwarded to the Chief, Division of Water Rights. 
 

10.   Permit 10477 is amended to delete Term 19.   
 
11.   All other conditions of Permit 10477 remain in full force and effect. 
 
 
STATE WATER RESOURCES CONTROL BOARD 
 
 
ORIGINAL SIGNED BY 
 
Victoria A. Whitney, Chief 
Division of Water Rights 
 
Dated:  November 30, 2006 
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