STATE OF CALIFORNIA
IEPARTMENT OF PURLIL WORKS
BEFCRE THE STATE ENGIXEZR AND
CHIEF OF THE DIVISION OF WATER RESCURCES
00a

In the Matter of Awvlication 13923 by Tanrer Brothers, a Partnership,
to Apvronriate Water from Cowell Creek Tritutary te Sen ANLonLo Creek
in Calaverss County for Irrizmticn Purposes,

00o
_ s

Declded Aucust 15, 1952 _
| " »

Decisgion A, 13923 D, 753

In Attendance at Investigation Conducted by the Division of Water Resources
-2t the Site of the Propnsed Aporopriation on August 22, 1951:

Norval Tanner )
Yorman Tanner )

Mr, Siegfried
Gerald G. Spencer

Yoodrow L, Gomes
Ed, letora
Grace Ponte

Frank Oneto

Meriel R. lLetore

John A, Huberty
Welter H, Buberty
Virgil M. Airols

A, 5, Wheeler

Applicsnts

Representing the applicants! engineers

Representing the protestent Fricot Ranch
School, California Youth Authority

Protestant

Representing Hengen Brothers, Protestants

Representing herself and N. F. Ponte
Bepresenting Oneto Brothers, Protestants
Protestant

Protestant

Protestant

Representing Rose N, Wiebe, et ol.,
Protestant

Senior Hydraulic Engineer,
Division of Yater Resources,
Department of Public Works,
Bepresenting the State Engineer,




Also pfesent: Robert J. Rommggl and Mary lLetora.
oCa

General Description of the Project

_ The appliicant seeké to appropriate 1 cuble foot ﬁer gecond from
April 1 to October 1 and 124 acre.feet ver anmm, the latter to be collected
- between December 1 and April 15 of each season., The source named is Cowell
Creek, a tributary of Sen Antonio Creek which in turn flows into the south
fork of Calaverss River. Diversion is proposed at a point within the NEZNED
of Section 1, T4N R1LE, MIB&M, Direct diversion is to be effected by means
of a 500 gallons~per-minute vumming plant, storage by means of an earth dam
30 feet high (to overflow level) by 215 feet long. The dam is to create a
reservolr 12 acres in surface area and 110 acre-feet in capacity. The conduit
is to be a 6 inch diameter steel pipeline, 2000 feet long and 500 gallons per
minute 1n.capacity. The proposed place of use is a 110 acre orchard located
mainly within Section 36 of TSN R14E, MIB&M, but also éxtending into the
adjoining Secticns 1 and 6. Irrigation is to extend from sbout April 1 t»o
about September 30. The applicants claim no other water right or source of water
supply.

Protests

The Caleverss Cement Company protests that the proposed diversion

viil interfere with the exercise of its claimed right to divert 2 cubic feet

per second, year-round, from the south fork of Calaveras River, It claims

appropriative rights under water Permits 2737 and 7547, describes its diversion




point as being located within the EWiNE: of Section 32, T4N R12E, MDBAM
and states that its protest may be disregarded and dismissed ®if Applicant
will not divert any natursl flow when the flow is at or below 0,50 sec, ft.®

John A, and Walter R, Huberty protest the application, stating in
part:

¥Riparian use has been prior to the land survey on a

portion of the land and for more than fifty years on

the remainder. Yater has been in continuous use for

livestock purposes for drinking and for natural

subirrigation along the San Antonio Creek which provides

sunnmer feed for livestock."
They state that their protest may be disregarded and dismissed "if the diversion
for storage does not begln before December 1st and erds by April lst of eﬁch
year and if the natural flow of the Sean Antonio Creek is not disturbed during
the period of May 1st to October 30th of each year.® The protest also contains
statements to the effect that the protestants have riperian rights on San
Antonio Creek in Sections 2 and 3 of T3N R12E, MIB&M, that San Antonio Creek is
nof generally en all year stream, that the applicants are asking for too late
a closing date for filling of the reservoir, and that if the proposed direct
diversion is made from Cowell Creek the flow of San Antonio Creek will be affecte&
~ to such an extent that during a major portion of the dry season of each year

the protestants? requirements would not be met.

The Fricot Ranch School, Californis Youth Authority protest the

application for the alleged reason that there is not enough unappropriated

wvater in Cowell Creek to satisfy the application and therefore that further
diversions from that siream would deprive 1t (Fricot Ranch School) of an adequate
supply. This prote#tant claims a riparian right and a right based upon usé
commenced prior to December 19, 1914, its diversion heading within Section 9,

T4 RI4E, MDB&M, Present use is said to include a domestic supply for 210



. persons, irrigation of 100 acres of vineyard, orcherd, shrubbery, pasture
" and lawns and the watering of small livestock, The protestant states 1n part:

WMo total supply of water for this school is teken from
the San Antonic Greek of which Cowell Creek is a major
tributary, Our records of past years indicate that there
is not ss much water flowing in San Antonio Creek helow
1ts juncture with Cowell Creek as existing water rights
demand during a large portlop of the tiume between April

i 1st and Octcber first. These records are available at

- the Div. of Water Rescurces, Sacramento snd show an 18
year average rminimum flow of 1 cu. ft. per second from

1924 to 1941. %
The protest, according to another statement therein, mﬁy be disregarded and
dismissed."if the applicant will permit a minimum of 10 cu. ft/sec. to flow
past his polnt of diversion the year round and 1imit his usage end stqrage
eccordingly.”
_ A group of'7 protests was submitted by the attorney of those
._ protestants, Mr. Virgil M. Airola, the substance of the protests being as follows
Protestants:
1. Meriel letora
2, Oneto Bros,
3. N. F. Ponte

4, ¥, F. and Grace Ponte

5. Hengen Bros,
6. Woodrow L. Gomes
7. Rose R, Wiebe, John B. Roberts and Orvis Roberts

Reason for protest: apprehension that the proposed diversion will

deprive protestant of water to which entitled under an existing right,.

Bages of claimed rishts: usage since prior to December 19,-1914,

riparian ownership and in one case (Ietora), prescription.

Extent of use!

'l. Irrigatidn of trees, grasses, garden produce and general crops
on ranch property within Section 24 of T4N R13E and Section 19 of THN R1LUE,
. _ ~ MDB&M. Amount used: all water available up to'l50 mirer’'s inches, between

Aﬁril 1 and Yovember 1.



. 2. Irrigation of 20 acres of garden, fruiis and produce from
" May 1 to September 30; stockwatering year rounde

3. Stockwatering, year round,

4, Irriscetion of O acres of aifalfa and clover from May 1 to
Septther 30, &130 stockwatering, yeer round,

5. lIrrigation of 20 acres of alfalfa and clover from May 1 to
September 30, also yesr round domestic use'and stockwvatering.

6. Irrigation of 15 acres of mixed crasses and garden from May 1

to September 30, also year round domestic use aﬁd stockvatering.

7. Irrigation of 2 acres of garden and frult trees from May 1 to

30, also year round domestic use and stockwatering,

-

September

Location of diversiorn points:

. : 1.. Within SEXSWE of Section 19, TU4N R1LE, MDB&M.
2. Within NE3NWE of Section 10, T3N R1ZE, MIB&M.
3. Along entire course of San Antonio Creek,
4. Witkin SWiSW: of Section 2, T3N R1ZE, MIB&M,
5. Within NWN¥: of Section 33, T4N R13E, MDB&M.
6. Within SEZW: of Section 6, T3N RL3E, MDB&M,
7. Within SWiSW: of Section 31, T4Y¥ R13E, MIB&M.

Each of the 7 protests of_this group contains the following passage:

¥This protsst may be disregarded and dismissed 1f
applicant will sgree not to store any of the natural
f1ow between April 1 and Decerber 1 of each year and
will bypass at the outlet of the impounding reservoir.
g constant flow of water ecual tc tha npatural flow
of water in San Antonio Creek at the junction thereof
- with Cowell Creek when the flow in San Antonio Creek
is 250 miner's inches or less at said junction ard
will bypass sufficient water to bring the combined
. flow to 500 miner's inches at all times while the
flow in San Antonio Creek is more than 250 miner's




_ . : fnches at the said junction of said San Antonio and
- Cowell Creeks when the combined flow therein at that
point is 500 miner's inches or less, provided, however,
that the amount of water which applicant shall by-pass
shall not be less than 20 minerts inchtes at any time
while there is any stored water impounded in applicant's
reservoir,

Answer
The applicants' answers to one or another of the varlous protests
tnclude statements as follows:

"The storage of unappropriated waters in the season of
gxcessive runoff cannot affect a riparian right to the
Yeneficial use of the flow of a stream.”

"The applicant does not dispute nor intend to interfere
with the protestantt!s right.®

®e applicant also has a riparian right — — - =

- "The application is for epvropriation of umappropriated
. - water only and therefore could not interfere with prior
appropriative rights.®

‘®ipplicant cannot agree that the closing date of July 1
for storage is too late since U.5.G.S. stream gagings
at Fourth Crossing on San Antonic Oreck show a flow of
over 8 c.f.s. on July 1, 1950.%

®Applicant cannot agree to maintain the flow below junction
+ of Cowell and Saa Antonin Creeks at 500 miner's inches

vhen the flow in San Antonio Creek is more than 250 minerts

inches.¥

wApplicant will not agree to bypass any waters exceot the
natural flow of Cowell Creek when such impounding will
interfere with prior rights.®

#protestant does not ipdicate the amount of water claimed
for use under riparian right,*

PpAnplicant will agree to not divert water to storage when
the flow of Cowell Creek abdbove the point of diversion is
less than 0,50 c.f.s5.%




Pleld Investisation

The applicants and the protestants having stipulated to an
informal hearing as provided for in Section 733(bd} of the California
Mministrative Code, Title 23,'Waters, a field investigation was conducted
at the site'of the proposed eppropriation on August 22, 1951 by an eénglineer
- of the Division, The applicants were present and all of the protestants were
present or represented during the investigation,

Records Relied Upon

Application 13923 and all data and information on file therewith,
Discussion

According to the report covering the investigation of August 22,
1551, the watershed tributary to the applicant's proposed point of diversion
is gbout 2% square miles in extent and heavily wooded, It is moderately elevated
| and rainfall at Arnold (within the same smell watershed) is reported to average
about 45,6 inches, According to the report of 1nxestigation the flow of San
Antonlo Creek at the proposed point of diversion on Angust 22, 1951 was about
0.2 cublc fool per secdnd.

In the course of the investigation of August 22, 1951 the situation
was discussed generally by the pafties present., The discussion developed
that the protestants are sgreemble to the withdrawal of their protests, 1f:

| 1. Direct diversion is eliminated from the application,

2. Diversion to sioraze is limited to periods extending from
December 1 to April 15, and

3. A special clsuse be placed in any permit issued providing
for the by-passing of sufficient sirean flow to maintain
. a minimam fiow of 12.5 cubic feet per second in the
source above the Fricot Ranch School diversion and the
. by=-passing of all flow after April 15.

The applicants thusfar have not seen fit to strike the direct diversion

feature from their application. In this connection the applicants' engineers,

by letter dated September 13, 1951, commented as follows:
o | 7=




As any appropriative right granted under this application

would be subject to all prior rizhts, we see no particular

reason for deleting it from the application and it would

at least serve as public notice of the intz2ntion to maks

use of the water.¥

No record of the flow of San Antonio Creek appears to exist. However, -
according to USGS Water Supply Paper 1121, Calaveras River at Jenny Lind has
discharged an average of 247 second-feet from its 395 square miles of tributary .
vatershed, over a 39 year period. That indicates an aversge rurmoff of 0.625
second-feel per square mile. Furthermore, according to Table 93, on page 238 of
Bulletin No. 5 (Flow in Californis Streams) it appears that the distribution
of seasonal runoffs of Calaveras River, as shown by USGS records is as set forth
in the 2nd column of the following tabulation, in which also have been entered
calculated values of the average ™unoff per souare mile of watershed and of the

probable monthly flows, based on those averages, at two selected points, viz. the

 applicants' proposed intake and the protestant Fricot Banch School's intake,

Averaxe Runoff, by lMonths

Month Percentage of Second-feet Acre-feet Second-feet at Second-feet at
anmial total per sqguare per souare aoplicants Fricot '
mile of nile of proposed School
watershed watershed intake _ Intake
Jamiary | 34,2 2.56 153.9 5.8 62.2
February 25.2 1.89 113.4 4,3 46,0
March 23.7 1.78 106.6 4,0 43,3
April 5e5 0.41 24,7 0.92 10.0
May - 2.6 0.195 11.7 0,44 4.7
June 1.0 0.075 4,5 0.17 1.8
July - 0.3 0.023 1.4 0.05 -
Augist 0.0 0.0 0.0 0.00 0.0
September Oal 0.008 0.5 0.02 002
October 0.6 0.045 2.7 0.10 1.1
November 1.6 0.12 7.2 C.27 2.9
December 5.2 0.39 23. 4. 0.88 9,5




-

vaiously the aséumption that the monthly =mean runoffs at
selected points such as the applicant's proposed intake and the Fricot
School intake may be ascertained by multiplying the area of watersheds
tridbutary thereto by the average runoif per unit of area as deterzined
for the much larger watershed ahove fhe Jenny Lind gage cannot lead to
results that are better than very roughly approxiuate, However the
figures arrived at thereby and tabulated above sug:est strongly that thé
~ flow of Cowell Creek during the summer months is insignificant and that
even in April and lMay it is probably less than the amount that the
applicant seeks to appropriate. The figures also suszest that the flow
of San Antonio Creek at the Fricot School intake ordinarily diminishes
by about mid-April to an amount no more than encugh to meet the
protestants! asserted needs, The figures therefore point'to the
probabdility that water may be diverted #s proposed by the epplicant until
gbout midraprii of e normal season without iﬁjuiy to downstrean users,
but not thereafter,

The protestants' apprehension that on-stream storaze, above
their respective points of diversion, will interfere with the passage
to thew of the flow uecessary to satisfy thelr asserted rights is nct
unusual in situations of the sort. Clearly it is_the applicanti's
obligatlon, if his application is approved, to so equip and operate
' hié installation as to pass the full flow of the stream to lower users
when.he is unanthorized to divert or ccllect it, and to pass such zmounts
during an athorized coliegtion period as may be necessary to satisfy |
_ prior downstrean rights. To impress this obligation upon the anplicants
and to éllay the protestants'-apprehension_it is fitting that an aporopriate

special clause be insertied in any permit issued.



*

.. _ Summary and Cosclusions
Uneppropriated water appears ordinarily to exist'from Decexber 1
to about April 15 in the source from which eppropriatioa is sought under
ipplication 12923, Such water may be taken and used beneficially in
the maaner proposed without injury to downstream users, provided that
'direct aiversion is limited to periods extending from April 1 to April
15 and that the storage reservoir is.cperated with due regard to the
rights and requirements of parties downsiresm. The responsibility for
such oﬁeration rests with the apnlicants,
In view of the situatlon presented it is the opinion of thisg
offiée that Application 12923 should be approved and permit issued,
i subject to the usual teras and conditions, with diversions thereunder
. for direct application to beneficiel use without storage 1limited to
periods extending from spril 1 to April 15 of.each season, and éubjéct to
a special term and condition apprizing all concerned that it is the
applicants! resybnsibility L0 pass downstream all water which enters the
proposed reservoir insofar as said water may be required at points
downstream for the salisfaction of prior rizhts.
| oQg
ORIER
Application 13923 having been filed with the Division of Vater
Resources as above stated, profests having been filed, a stipulated hearing
having been held and the State Zngizeer now being fully inforzed in the
| premnises:
| IT.IS HERFBY ORDZRED that Application 13923 be appro?ed'in the
._ | amount of 1 cubic footl per secoud to be diverted from April 1 to April 15
for direct application to beneficial use without storage and 124 acre-feet

per amnum to be collected between Decexber 1 and april 15 of each semson



for later application to beueficiel use, and permit lssued to the
applicants, subject to such of the usual terms and conditions as
may be appropriate and subject also to the fellowing special ternm
and conﬁitiqn, to wit:

Permittees shall install, maintain and
operate facilities io snsure that all
water entering their reservolr insofar
as such water is required for the
salisfactiion of nrior rights will nass
downstream unnlndelea by any of treir
works,

WITYESS my hand and the seal of the Departuent of

‘Public Vorks of the State of California thislSﬁh day of August 1952,

.

State Engiueer




