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Senaral Degoription of the Praject

The application initintes an appropristion of 3 cubic feet
per second, year round, from Pilgrim Cresk, a tributary of Ssn luis Hey
River, in San 7Tiego County, Diversion is proposed at o polnt within Lot
7 of Section 33, T108 R4V, SEBAM, A dam 3 fest high by 18 feet long,
constructed of earth, stone and vood, is to effect the diversinn., The water
iz to be used for the irrigation of 50 scres of alfelfa, 202,15 acres of
general e¢rops and 20 éeraa of pasture, located within Sections 28 and 33 of
the saze TI0S R4, Irrigation 1s to extend throughout the year. The
avplicant claims slso a riparian right,

Protests

The City of Ocsanside protests that the proposed diversion will
lessen the flow of San Luls Rey Piver through or under land which that city
owng, which flow is needed and 1s used in incressing quantities for domestic,
manicipal and irrigation purposes. It zsserts that the proposed di#arsian
will nlso stimuists the intrusion of salt weter from the ocean, therehy
revdering the ground water supply of the locality unfit for use. The
protestant City clelms an old appropriative right, also a right based upon
Application 8418 Parmit 5220, It claime to have used vater centimously since
1Pa0, Yiverzions during 1948 having amounted to 2818.8 mere-feet, It agearts
diversion pointe located within Sections 4 end 18 of TIIS R and within
Seetisn 13 of T119 RSV, SBB&AM, Tt states that the protesat aay be disregarded
and dismigsed if diversions by the applicant are limited to tizes when the
surfece flow exceeds 25 cudic fast per second at a bridge scrors San luls Rey
Hiver on County Highway 3~0 and when the basins hetvesn the nropased point of
diversion spd said bridge are fully recharged,

Ihe Carlsbad Mutuml Water Company protests that the proposed
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diversion will contribute to the depletion of the flov required to Techarge
¥ission Rasin, the comsny's vrincipel source of eupply for domstic use

and irrigation. It escerts thet a recorder well desiznated as *State Fllesw
local desigoation #3 and USGS 135" indicates the water table to be below sea
level, =nd that the propoesd diversion may lower the water tabla furtrer,
“resulting in the ruin of Mission Basin due to intrusion of sea water; It
claims both rivarian and apvropriative rights, includlng rights under
dpplication BZO5 Perslt 5228. It cleiams that $ts orizinal plant was coupleted
prior to Decembver 19, 191k, that its use for domestic, irrigation, recreational
and municipal purposss fin 1948 was 3599 mcre-feet, that it serves the Town of
Carlsbad on =n area of 2000 acres, inhabited by 5000 people, snd that its
diversion hesds within the WEISw: of Section 1R, TI1S Ri4W, SHB&M, It states
that its proteat may be disregarded and disnissed 1f the applicant's

diversions are limited to y ars 2of abnorwsl strear flov and 1o veriecds whep
¥leston Basin is comletely charged, and provided thal any permli granted the
apelicant is ande subject to the protestant cospeny's present rights,

fllen D, Whelen protests that the amount applied for by the

applicant sxceeds the average flow of Filgrim Creek and that surpluses do not
exlst in that stiream deyond the reasonable rsquirements of down stresm ripariang
aad apprapriators. Protestant Whelsn claizs e rivarian vight snd = right based
apon prior usege, #stoprel and prescription. She sasssrts that she diverte

from 3 wells suprllied by percolation from Pligrim Creek, the wells bdeing located
vithin Sectione 5 mul 6 of T11S BAY, end that she has also, since 1942, diveried
surface flow from Pilgrim Creek nesr its junction with Sen luis Rey River., She
states that she snd her predecessors have diverted avproximntely 1200 aora-feet
snpually for the irrigation of 300 of the B87,7 scres that she owns, the
irrigeted ares being planted to alfalfa, suden grass and corn. Her surfsce

diversion, she states, ie used for recreational purposes snd the irrigation of
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100 acres around Lake Whelan in Section 6 of the township mentioned.

Eilis Zalmiser and Golda Zahmiser protest, asserting that no vater
flows the length of Pilgrim Creek except during the rainy season, that the
only vater floving in Pilgrim Creek is efflusnt from Camp Pendleton, which
effluent 1 sudbjsct to control by the federal government. These protestants
claim riparian rights and rights based upon beneficial use. They state that
for the 2 years last past, at times during those years, they have used all
of the waters in question, for irrigeting their riparian, sgricultursl lands,
Thelr dlversion point, they assert, 1s located within the S¥: of Section 13,
TION RLW, SHBAM,

. M
The applicant in ansvering the protests by the City of Oceanside,
. the protest by the Cerlshad Mutual water Company and the protest by Ellen D,
Whelan contends and alléges that mone of these protestants will be injured
-)4 _ihn propoged diversion for reasons in esch instance as follows:
M., The water applled for under sald Application
is ‘foreign' vater diverted and belng diverted from
..othe Santa Margarita Rlver by the United States Nawy ... ...
‘Department and after use by it, discharged inte
and abandoned in Pilgrim Creek and i® not any part
of the natural weter or flowv of sald Pilgrim Creek
or of said San Luls Rey Rivsr in vhich Protestant
elaimg water rights; that Applicant's righte under
any versit izsued under this Application mey he
restricted and limited to such *foreign' water, in
which protestart hes no interest or title,
2, Turthermore, the natural flow of szid Pllgrie
Creek 12 end has deen for a long time into Foes
lake and thet the natural waters of sald Pllgria
Creek do not nov reach end have not for a numbder
of years reachad the Smn Luls Rey River or the
said Miseion Rasin of San Luls Rey Hiver,t
In ansver to the Zahniser protest the spplicant denies that the
. granting of the snplication will injure the protestants' riparian righte,

inasmuch as any verult granted will de subject to vested rights; contends that
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the protestants bave no right t~ tre uge of the effluent from Camp
Pendleton; slleger that thase nroteatants haye a4t used the afflusnt from |
Camp Pendleion flowing inm #ilgrim Craek daring the past 2 years; and alleges
that the lands woon vhich the Protestants Zahzissr have been using waters of
Pilgrim Crask, 1f any, ars not riperisn to that stream,
Hearing Held in Accordmacs with the dater Codp

Apvllcatlion 12P93 was completsd in sccordance with the sater Code
and the Rules and Hegulations of the Division nf watsr Rezources and heaing
protestad was sed for public hearing under the provisions of Articla 73 &}
of the California Adminlstrative Code, Title 23, Yaters, on Wednesday,
Augast 2, 1950, at 10:00 o'clock A.M, in the Supervisor's Hearing Room, Clvic
Center Building, %en Diepo, Californis, OF the henring the applicant ané
the protestants were duly notified, o

The apnlicant'e testimany (pages 17 to 19 of transcript) is to
the effect that sewnge, discharged inte Pilgria Creek from the two Cagp
Joseph H. Pendleton sewage disposal plants, on Sepisuder 22, 1549, aggregated
1 0 000 gallons ner day (2.01 cubic fest ner second), and that on July 91
af the following veer it was about the same. The applicant had previcusly
statsd, in his susvers o the protests, that ths water baaring the sewage
in questiva orlgipatesr in the Santa Margarita River. DProtestant Zahniser
testifled at the hsnring (pages 21 and 27 of transcrini) Lhat the flov of
Pllgria Cresk during the amth preceding the hearing had averaged someihing
over X0 000 aullonz per day 15,42 cubic feot per second}. ‘The applicent
later testified {page 43 of trwserint) thet ou Seplesder 22, 1945 the entive
supply of efflusnt was coming down the creer and that more recently the flow
hes been nearer to 450 000 gallonr per minute (0.70 cubic foot per second),
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¥hile the Lestimony wepticrnec in the preceding perscrevh
indicates thul n sumser flow has vecsntly existed in Pllgrin Creek, that
flow being mads up weinly of sews.e fron Cemp Pendletron and ranging from
some 0,67 to 2,01 cublc feet per second in amount, testiomony f=21ls to
egtublich vhetler or not the diversion of walers of that stream &y preooosed
in aprlication 12807 would injfure down atrens users, In answer $o the
guestlon, %I¢ there ~ « ~ and has there besn surplus water iu this creek
- = = w?¥ (page 16 of trenserint) the applicant tesiified, "Yes®, Howevsr
his testimony does not refute nor does tha testinmony of the protestante!
witnese sunport allegations in the protests to the effect that abstirnctlons of
¥ater frow Filgriz Creek will lszgen the supnly aveilsble to down strean users
apd tend to perait intrusion iniand o2 saline waters from the ocean, At the
hearing the protegiant City of Oceanside was unrepressnted, the testizony of
the vrotestsnt Carlsbad Hutual Vater Sompany's only witness wes in #ffect a
plea that the apnlicetlon be denied becnuse of alleged probability that the
#avy will clscontinus the release of sevege into Silgrim Creek, and no
testinony or slotement wus offered op heral? of rotesiont ¥helan, Protestant
Zahalzer's Lestlaoony, beyomd Kis testisomy ss to the flow of the creek,
previoagly sentioed, was Lo the effect (peges ©7 and 28 of transcript) that
he hag uzed waler Hoth from wells eml froo Pllgris Creek curing the last 9 op
« perre, Toyr irrigstion.

keearding to the 1ISGS quadrangles (Sen Iunis Hey and Morrow Hill,
1:24000) Pilgrin Creek discharges into San Luls Pey %iver. From the junction

of those gireans ne » reference, the sewver outfalls and the parties?

diversinas, nroposed np setusl, szeales rous-ly 28 foilows:




Sewage Outfall Ho, 1t 4.5 miles upsiream
Sevage Dutfall %No. 23 4,0 mlles upstrsam

Sutro ! 3.1 ailes upstreem
Zehnl ser 1 2.5 miles upstirean
¥helsn ! 0.0 %o 1.0 mile upstyean

Carlsbed MW, Co. 1 2.0 miles downsiream
Ocemnside ! 3.0 to b5 wiles downstreanm

Application 8205 Persit 5228, a claimed basis of protesi by Carlsbad
Matual Water Company, relates to en appropriation of 5 cubic feet per second,
your round, end 1022 aore-~feel per annum collected between Eovember 1 and
April 30, frow San luls Rey River, for dowestic purposes and irrigation, the
water t6 be pumpsd from wells located within Section 18, T118 RAW, SBB&M and
to be used in or pear the Town of Carlsbad, The permit contalus speclel
¢lauses, zamong others a clsuse restricting pusping to times when the water
table at the intake of the project is safely sbove sea level, |

Application B418 Permit 5220, referred to in the protest by the
City of Nceanside, relates to the appropriation by that city for maniclpal
purposex of not to exceed 12,5 cubic leet per second, provided that total
diversions under the sape appropriation shall not exceed 1240 scre-feet in
B single year., The permlt contains other clauses with a viev of safeguarding
pgainst intrusion of ocean waler,

Deaision 472, rendered in connection with nctlon on Applications
£156 (by Pallbroak Public Utility District, not a party to the matter now at
{sgue), 8205 snd 8418 contalns mach information sboul the walsr supply of San.
Luie Rey ®iver, the utilization of that supply, and related matters. ‘mong
the conclusions reached in Declision 432 are the fellowing:
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. “Dlversions under ipplications 8205 and 8418 should
not be vermitted to lower the ground water level in
Alesion sector $o less than 10 feci above memn ses
1evel at the pumns of nermittes, inless the static
waler level betwesn saild yumps and the ocean is such
r3 to insure ngainst intrusion of srn water should
further recession ocour,

* ) » *

"o insure against unreasonable interference with

nge of water under rishts which are saranunt to

these under tpplicmtions 5196, 8205 mud A418

sultable 1imitstions and conditions shewld be

inwerted in any vernits issusd spproving such

sonlicatione, which 1ivitatione nnd ~onditions

should be subject to wmodification from time to

time as devslonment vrocesds nn San Iuls Fey Hiver,

or s addi{ional information becomss availsbls

and divaraione under wald narmits shauld be nadey

the supervision end control of the Mvision of

¥atar Ressurces,®
The conclusions quoted attest to the selousness af the ocean water
. wenace and to ths svecial necessity of nrotecting senlor, down.river rights
sgainst imoprortune diversions from unstrensn, Junlor appropriators in
sttuations in which interference threatens,

In supplesentation of the informstion obtained at the hearing of

Angust 2, 1950 o fisld investigation was zade by Englneer Heecock of the
Mvision ov March 2, 1951, According to the report of that laveetization the
Navy Deveriment has comsissioned 2 firw of snginsers to vrerare plens for
the reclamation of sewsge from the Camp Pendleton sewage disvosal plants,
the plens to be completed ehout April 1 and the »roject to be completed a‘b_;mf-
Jure 1, 195); the rlan includes veclsiming the affluent from the lowsr of the
tvo dignosal nlante slony Pilerin Creel and tranpporting it throush a nressure

1ime to the Sarts Maresrits welershed, the systam to be designed for a capacity

of 2 cubic feet per second, end regulatory storage to de provided. The report




farther staten that present flov at the plant, mevsured shesd of the Ichof!
tank varies from sbout 0,5 te about 0,8 cudic font ver second and will
increase as the camp 18 dullt up; and thet under the plane all of the
sffluent will be used in the Covp Pendleton reservation and none of 1t will
discharge ints San Lnls Rey River., Finally, the report states, Pllerim Creek,
ehove the point of entry of the effluent was dlscharging approximately 0.7%
cubie font per second, following 3 days of rain, the plant operating englneer
gtating in that connection that £lew in the cresk is very Intermittent

and oteurs only following perinda of fairly heavy rainfell,

The Emvy project mutilsed ip the preceding parsgraph evidently has
' pot progressed as panldly ss planned, the effluent heving been reported
on Novewber 26, 1951 as still flowing down Pllgrinm Cresk,

Water users in Mlselon Basin obtaln water for their necds by pusping
from aaderlyins ground waters, which &{n turn wust depend for replﬁulihment
upon the flav, surface and /or subsurface, of San Luls Rey River, as well os
upon rainfall. Surface water flowing in San Iale Rey River in excess of the
quantity that will percolate to the ground vater odviously is surplus. It
wastas inty tho ocean., The extent ¥ which such wastege hrs occurred in recent
years 12 indicated hy the following Tiguvss taken from the records of flow

of Sap Luls Rey River at Oceanside, as pudlished In the USGE Water Bupply Pepers.




¥ater Yeor Tlow occurred betveen Tarl ranaff {sore-feet)

1979.1910 ' May 4 snd June § 2880
W~ 31 ¥o flow 26
- 32 Deconber 29 and May 23 51300
3o=- 33 January 20 and ¥y 27 L7780
3B~ % ¥o flow iero
Upe 35 January 16 and kay 15 5200
6. 6 February 16 and April 24 1540
36 37 Deceszber %0 and June 29 103100
37 38 Decerber 71l and June 23 74910 .
38= 3% December 16 end May 20 19270 -
e 40 Jamary £ and say 22 11400
T S | Dacember 17 and July 9 82280
hle b6 Flow not recorded
b§6u 47 ¥o flow 7870
hm U8 Yo flow zere
4= 49 Ko flow Zero
1w K1 Dats nnt yet published

The mere {nct that wesinge into the aéeaa_ oCours in some Seasong
doee not of course engurs that ground water levels azre then adequate.

Yastags intn the ncean from Sen Luls Rey River may mean merely that the
current rate of runoff from the watershed exceeds the rate at vhich the
ground 1s nbls to shsnrh weter from that etream. Such wastage 1s, however
unsprropristed water which may be tnken and used &t some point or points
upstreas without infury to any pumrer from ground waters underlying the
hasin,

Az to water flowing at Applicant Sutro's proposed point of diversion
when San Inis Ray Eiver Is not wasting into the ocesn the lnformstion strongly
suggests that the diversion and utilization of such water in the manner
proposed vould not materielly injure the holder of any prior right and that
puch flow is therefore unaporopriated, notwithstending the water shortsges
experienced by downstrean users., 7The protestant City of Ocesnside undoubtedly
holds s prior right to divert from wells fed from San Luls Rey River, yet
1ts wolls are some 4 miles downstream from Applicsnt Sutrols proposed intake,
the chennel of Pllgrim Cresk is reported {(in the Zahnlser protest and by the
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operating enginser of the sswage Ajsnseal plent) to copry vater only

during the rainy ssssou, Plleria Creek {according to the applicant's

vewer to protests) flews into Foss Lake and not into San Iuls Rey Biver,
ond apy of the water filed upms that way travel wnderground will de se
dienersed before arrival at protestant's wells that its benefit if eny

to the protestant mey be supposed to be negligible. The protestant
Carlshed Haotunl Yater Associalionte szitustisn 1n relation o the applicent's
praject i mach the same eps that of the Ciily of Cceenside, It cannot be
gzen that elther of thess protestants will de szaterlally injured By the
copsummation of the applicant's project, 7The protests by the Zahnisers and
Ellen D, Yhelan insofer as thay are based upn rinarian ownership are not
valid beczase the waters filed upon are forelgn watlers to which riparian
rights on Pilgrim Creek cannot sxtend., PRlghts slleged by the protestents
Zahniser and by Protestant ¥helan $o be based upon prior use, estoppel and/

or prescription are unsupported by testinony snd are not otherwlse apparast,

From the inforaation above ocutlineéd it appears thail the natural
flow of Pilgrin Cresk at the spplicent's proposed inteke 1s negligldly samll
except after yatus, that sald vatural flow is augsented by forelgn water
in the form of sevage efflusnt releasss into Fllgrism Creek above the applicent
by the authoritiza opsrating Casp Joseph H. Pendleton, that the flow of
Pllgrim Creek sugmented by wsald sewage effluent is of the order of gone
0.62 cudblc foot per second in aacunt, that that flov in future may lncrease
1f Camp Pendleton grows in population or assy vanish if a project, now in
progress, to reclaim apd utilize the sewage vithin the dowmdariss of Caup
Pendletaon is carried ocut in fall, that the use proposed dy the applicant
is a beneficial use, that the Zahniser protest and the vhelan protest are
insufficient to bar approval of the application inasmuch as riparian rights
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Ao rot axtend to forcign waters and other rights asszerted by those

proteetants are unsarported, and that the profestant ity of Oceanside
apd the protestant Carlsbad Matual Water Company, becauss of the distance
downstrean of their intakes znd the topographic snd hydrograrhic conditions
obtaining, eannot be mterially injured snd hence lsck adequate grounds of
protest,

For the ressons summarized in the preceding paragraph it is the
opinton of this office that the proteste against Application 12893 are
an insufficient basis for the denial of the applicstion, that wnappropristed
vater exists in the source filed upon, that such vater may be taken and
used bensficially ip the mamner propossd by the applicent without injury
to the protestants and that the application should ba approved, sudbject
to the ususl terss apd conditinns,

| 00s
SRIER

Application 12893 for a perait to appropriate water having been

filed with the Divieion of Vatey Resources as above stated, protests

heving béen filed, & public hearing having been held and the State Englnesr

nov deing fully infurmed tn the preulsss:

I IS HERFSY ORTERED that Application 12893 be approved and that
& parmit be iswued to the moplicant sub ject to such of the usual terss
and conditions as may de appropriats.
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¥ITHESS wmy hand and the seal of the Departaent of Public Works
of the State of Califorsias this

1. . POmonstoR
Stete Englinser

ke

P ™




