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In the Hatter of Application 10785 of Fverett Fountain

to Appropriate Jater from Sharpsr Creek and Branch of

Sharper Creekx (Huckleberry Creek) in Trinity County
for Domestic and Irrigation Purposes

o0o
Decision A. 10785 D. 521
Declded February 20, 1945
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APPEARANCTS AT INVISTIZATICE CONDUCTED AT THE SITE OF THE PROPOSED

APFROPRIZ L0 0 Srpimiir 22, 15944

For Applicant

Everstt Fountain _ - In preprie persona

Fer Protestants

John Ve Card end Jolm Fowitt John e Card

For Division of Tater Fesources’

Aes S. Vheeler, Assistant Hydraulic Engineer for Harold Conkling,
Deputy State Entineer in Charze of jater Eichts,

_ Division of Vater Resources, Department of Publie ¥Works,
State of Californisa .

ORINION

General Description of the Prepossed Develomment

Application 10765 was filed by Everett Fountain on February 10,

1944, I% proposes en sppropriation of an epount of water not to exceed

3 cefes. from either Sharper Creek or its tributary (Wekleberry Creek) or

from both sources combined to be diverted from about May 15 to about

Cetover 15 of each season for the irrigation of 130 acres within Section 14,
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Te &€ Nu Re & Ee He Be & M. and throughcut the yeer es required for domestie
purposes at a residence and for the watering of about 40 head of c¢:sttle and
about 100 heéd of sheep. The points or civersion are doth located within
* the SEL of Wik of SectioniZ T. 6 He Re 5 Eu Ee Es & M.

Although the applicafion specifies "Sharper Creek" and a "branch
of Sharper Creek" as the sources of proposed appropriation, it appears
~ thet the names of these stroems should be "Sharber Creek" {so shown'ﬁPOn

the China Flat Quadrangle Sheet of the U. S. Geoloziesl Survey) end

"Huckleberry Creek" end will be so designated in this opinion.

Protest

) Johm Card ard John Hewitt, in a joint protest, claim riparian
rights to the use of water from Sharber Creek.  They claim that scme
years ago water was diverted f;omithis ersek for miring purposes on their
property which is within the I of SWL of Section 12 Te 6 N R. § E.,

‘He Bs & M+, and just'below the applicant's proposed intekes end that this
mining use will be resﬁmed after the war. They slso propose to use the
weter for irrigation and domestic purposes.

They sllege, in effect, that the emount of water which applicant
seeks to eppropriste is greatly in excess of the amount which will be
reqﬁired, that this smount is nct present in Sharber Creek in the swrmer
months or during dry séascna, and that the proposed appropriation, if
approved, would result in depriving thew. of water required'for use upon
lands recently &equired by them for mininre purposes. They were willing
to dismiss fheir protest provided sufficient water waé allowed to pass
downstream during dry seasons for domestic purposeé for at least twb
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fumilies, for the irrigation of at least 4 acres and for ﬁhe operation
of & No. 1 Glant in hydraulic mininge. The point on Sharber Creek where
they propouss to divert the water was described as beinz at the proposed

point of diversion of the epplicant.

Fisld Irrestigation

Stipulation to an informal hearing under Remulation 12 B of tﬁe
Rules and Regulatiocns of the Division of “ater Rescurces having been
signed byrthe applicant end protestents end having been approved by this
office, an invsstiggtibn wes ccnducted at the site of the preoposed
eppropriation by an engineer of the Tivision on September 22, 1944,
aceompanied by the applicant Everett Fountein and by John W. Card, one
of the protestantse Subsegquent to the investigation orotestantst

attorney, Irwin T. Quinn,was interviewed at Eureka.

.

In arrivirg at a decision in the matter reliance is placed on
the entire files in comnection with Applicetion 10765, of Everstt

Fountain, and Application 10874, of John W. Card and John Howitt.

General Discussicn

Prior to the field investigation protsstants John W. Card and
John Pewitt filed Application 10874 with the Divigion on September.s, 1944,
to appropriaste 1% cubic feet per second of the waters of Sharber Creek to
bé diverted from about May 1 to sbout November 30 of each season for the
irrigaticn of 5 mcres of land and throuchout the entire year as required
for domestie purposes. The propcsed peint of diversion is within.ths SE&
of Nk of Section 12 T. 6 N« R. 5 B« He B & M. just below the point of

diversion propos=sd by Everett Fountain. On October 2, 1944, an emended
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Application 10874 was filed in which the smount of water .applied for was

N
Jreduced to 0.05 cubic foolt per second, which we.s the estimated éap&city of
the pipe line. |
' At the time of the field investization on September 22, 1944,
the flow in Shar'éer Creekx was estimated to be 0.25 cefes and that in
Hi;ckleberry Creek to be 0.15 cefese, which flows were below normal accorde
ing to both ggplicant and protestant Card. They were also of the opinion
that from about Cctober 15 to May 15 of a year of normal run--off‘ thers
was sufficient water in S}u;’oer Creek for sll concernsd. As to the
period from asbout ¥ay 15 to October 15, which is the critical veriod,
¥r. Fountain agreed to let sufficlent water flow down to the protestants!®
point of divqrsion for their domestic use and on being informed that any
permit which mizht be issued in approval of Application 10765 would be
issued subject to sny existing i-i.gl'lts which proters'tants mlght have, Mr. Card
steted that he would instruct his attorney to withdraw the protest.

The attormey for the protestants, however, instead of withdrawing
the protest sutmitted =a statemen‘t azgreeing to withdraw the protest under
certain conditions set forth therein, which a plieant refused to azree to.
Oné of the conditions provided thet applicant would sgzree to allow the
pretestants at least 20 miners inches of water for mining purposes from
December 1 to May 1 of each seeson; the other condition provided that
during the summer months sufficient water would be ellowed to flew through
to insure to the protestants 0405 cefese to bo used under their Application
10874.

There hes been no use of water cn prot:stants? property for a

number of years, and while it appears that as riparian cowners they may be
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in a position to demend that water be released for their use, protestants

are not legzally in a positicﬁ to demand that water be allowed to pass down
to safisfy their proposed appropriation under,their Application 10874 whi?h was
filed nearly seven months subsequent to Application 10765 of Mr. Fountain.

Héreover, acecording to the report of the invsstizating entineer,
1t appeared that only about 0.5 acre out of the 5 acres nemed as the place
of uge in Application 10874 was susceptible of irrigation, as the lower
portion of.protestanté’ plaée of use is largely s swemp requiring drainsze
for the successfﬁl growing of crops rather than irrirzation.

While the 3 ocubie feet per second appears to be somewhat in
excoss of the emount of weter necessary for applicent’s oroposed use, the
investigating engzineer rasported that the duty of water was lew in that
locality. This is a matter, however, which can be adjusted at time of
license action.

_Q? Although protestants c¢laim riparian rights'the fact femains
tﬁat these.rights are not now being exercised and this office has
consistently held that en objection to the approvel of an epplication
based on prospective ripariaﬁ use camnoct be urged as a logiéal'basis
upen which fto denay an application.

.The fact that protestants themselves filed Application 10874
to apprqpriate “umappropriated water" of Sharﬁer Creek wvould appear to
. indicate that they were of the opinion that there is unspproprieted water
in the source from whi ch applicant proposes to appropriate.

In view of the sbove, it is the opinion of this office that

Application 10765 should be approved subject to the usual terms and

conditionse




Application 10765 for m permit to eppropriate water having been
filed with.the Division of “.ater Resourcss as above stated, a protest
having been received, a fisld investigation having been madse, a.
stipulated informsl hearing having been held in accordance with
Regulation 12 B of the Rules and Regulations of the livision, end
the Division of .ater Xescurces now being fully informed in the
pramises: |

IT IS HEREBY ORDERED that Application 10765 be approved subject
to the usuel terms and conditions as mey be appropriate.

WiITFESS my hand and the Seal of the Department of Publie Wbrks.
of the State of California, this 20 .day of February

1945. -

ZDVWARD EYATT, STATE ENGINEER

sloveld, Ombhluny
Deputy 5%atz nglineer




