BIFORT THs DIVISION OF WATR =IgEDS
Department of Pablis ¥Works
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IN THS FATTGR OF ASPLTCATICN MNIRIRR 27B0 OF "Hy PAGIFIS 0aS
AXD BLICTRIQ CC'PARY POR A PI7RIIT TO AP ROPRIATE WATIR FROM
FORDYCH CR3UK, m—s&.—;&ayw, FOR POWiIR DIV LOPUERT
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DECIZICE ¥0. A-2750 - H 2 g,
Decided March 13th, 1824,

P

APPEARANGIS AT HRARINCG, XOV ¥BaR 23, 1523
Leo H. Susman, P. M. Downing, G. M. Hunt, for Applicamt
Pred He Tibbitts, A. L. Wisker, for ¥evada Irrigation
Districot, Protastant.
C. W. Farieas, Dr. C. P. Whitngy, for Yuba River Powsr
Company and The Yuba River Minin, and Develorment Corpany.

FO APPEANANCH - Olaf J. Hansen, Protastant.

- -

Gdward Hyatt, Jr., doting Chisf of Division of water Ri.hts.
~00p~
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On Febroary 9, 1922, the Paciflc Gss and Bisctric Company
filed ite application No. 2750 for a nermit to appropriste unapsro=-
priated water from Pordyse Creek, in Nevada County, for use for power
development. Tirar-after profests wers esparataly filed by the Nevada
Irri,ation District and :ne Olaf J. Hansen ani in due courss the mattsr
of trhis applic:tion owme on for ha.ring befora the Division of Yater

Rights »

Protestant Hamsen did not appear at the hoaring and has nog




it

indionted sny further ohjection since an answer to h.3 protest alleged

that his use was of wators derived from mother watershed., It appsars
that #ail protostant has sbandonod hig protest end i¢ is s0 foumd. The
nllagations of tho answsr are degmsdi admitted and the proteat is dismivsed.

LB to the appearanse in beunlf of the Yuba River Power (ompuny
and ths Yuba River Mining and Dovelopment Company, the transeript of the
hsaring shows that sald compauies ware ¢f uncertaln attitule towarde this
spplication and thet they wors appearing rather for the purpose of insert.
ing into ths resord their elainm to paramnumt rights beslow then for the
purposo of protesting - 811 upon the theory that they should not be held
in sy wiso dorelict should, 8% some future tims for sny osuse, the use
of applicsat wndor o permit 88 applied fur cause injury to them. Inasmmoh
as these pariics iid mot fills protesis, nor briafs, and took tke atsitude
above statad, it iz hold that thaey have not entered a protest and that, in
any osae, they are amply protected by the granting cleunse of each and every
yermit 1ssued by this Division which inciudes the limitatloam "subject to
veated rights™.

4s to the pase of the only real protestant involved, the Hevads
Irrigation Diatrist, said Disiriot olaims that issusnce of & permlt to
applicant will infriage its right for agrioul tural uss inltiated wundsy
Application Koe 1270 now pending bafore this Division.

Application Ho. 1270 of ihe protestant distriot wes fiied long
prior to spplication Ho. 2750 It specified a point of diversion by 2
dam whlch would enable diveraion from the South Fork of thé Tuba River
opposite the mouthk of Cauyon Creek arml from Camyen Creek st ite mouth.

Ay smenled spplication filed subsegquent (0 application Ho. 2760 protestant

proposes to abmadon the point of diversion at the hunotion of Camyom Crosk




and the South Pork of tle Yuba and to divert at & polint on Canyon Creek
saveral miles upstr -am from said Junetion and to also divert at a point
on the South Fork cf tho Yuba, gaveral milea upstriam from enid Junotion,
and to build a ditch from the amended point of diverslca on Ganyon Creei
asoross country to the amendad polnt of diverslon on the South Fork of ithe
yuba River, intarcspting soma of the drainace tributary to sald ditoh.
The situation is that the orisinal point of diversion spacified in Appli-
cation Ho. 1270 made asvaillable as & gource of supply muappropriated waters
of ths entirs South Fork of the Yuda and it tributaries above sald point,
wharoas b, the amended gpplication certain wators draining Into sald strezm
system below the polnts of diversion proposed In sald amended applisation
and above the original'pmint of diversion were rendered umevallable.

1t also appears that appllennt posceases gertain water rights
cf lon. standing both upon Fordycs Oraak at the axisting Fordyoce dar and
upcn the South Yuba River at Laxe Spanlding, which points ¢? diversion and
aee are many miiss upstroem from ihe mouth of Canyon Cresk. The present
apnlicatica Mo. 2750 is for the use of water in sddltion to that wnder
applicant's exlsting richts and it lg spplloani's oontention that in
general, when water will be avallabla for storsye under Apvlication
Ko. 2750, ther= will be,- du> to charnctaristios of the streom flow,=~
sufficient water also available 10 gunoly pretestant with the water it
nas applied for, elther at the ori._iral or amended poiats of éiversion
upon Bouth Tubl.

Applicant submlite the following tabulstion in support of this

contentions
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i Potal Spill Over Spaulding Dam | 26,670 8.f. Fordyce Btoruge '
deduoted

1 t :
1 5 K
: s 1 Days 1 Total ;Remaining , Aversgs Rate of Bpili
1 Yoar Parlod ;Duration 1AC 4] 339 Ao ¢ AeFe Dﬁvlw lc' ¥e Bo 3
: 1921 y ¥ay l0=July 3 : 65 1108,084 ¢ 81,424 1,480 o 748 .
: 1922 3 " 18=June 30; 44 $131,191 ;104,521 2,380 ¢ 1198
;1923 3 " lia=July 3, 51 s 62,850 3 36,180 770 558
s 3 ] i : 1 1 3

Relative to this dzta applicant makes the following atatemant
in ite opening brief;

"TrLa mbove table demonstrates cconclusively that evan

with the additicnal storage of 26,670 go-e faet above Leke
Spsuldin; deducted, the amount of water spiliing over the
Spaulding Dam wo:ld be itself ample to gatisfy ths Z50 oubic
£sat of water ner seoond required by the Revads Irrigation
Dietrict pursuant to i%e Apnlication %o. 1270 from the South
.‘ Yube Rivaer at its confluence with Canyon Creel, without in-

’ oludins ths natural flow into the South Yuba River from ths
wotershed beiwesn Spanlding Dam and the proposed point of ap~
propriation by the Distirict."

Pher: was no denial or refutation offared by orotestant ase to
tpes tabulation above ravaerred to, and in fact the nrotastant has himself
said, "It is concedad without argument that an abundance of water la avalil-
able durin: ears of anoroximately normal yields"

1t is the findin, of this Division that whenever thara i8 water
arallable for use in exce: s of that raguir:d under the long standing orior
i, nts of upplicant at Fordyce Dam and Leke Spauldimg, heratofore refarrad
to, that according to stream flow charactoristice, there will usually be
ample water aval:able not only to s1oply the entire amount spplied for Wy
protastant and tidls at its proposed upstraam point of diversion on the

. @outh Yuba, but =lso th: apolicant's proposed use undor Application Fo. 2750.

EY.
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The improbability of injury to the nrotestant must be apparent
in that it is evidenca. from gtrezm {low recordes of the past tlres years
that there is ample water, whenever there is zny watar, to susply both
apnligznt and protestant from that anurce alona from which appllicant has
appiied to take watar; and in that protestant can only clalm priority as
8. 3inst apnlicant as an approoriator st the orl . isailly »roposed point of
diversion and as a.ainst applicant must subtract from its full amount
appliad for that sdditional amount which would have bean availsble to it
had it not made smandment to ts appllioation.

It has long bosn well establiehed law that changes in polnts of
diversion may only be made subjiect to the condition that no cther appropria-
tor ie thereby injured. (Seotiom 16 of the Vater Qommission Aot reaffiprme
the law up'n this pointfe Intervening appropriators are protéoted and when
applicant filad ite application the protestzat’s plen was to divert at
the Junetion of tha nalin str-am and Qanyon Orask and applicant Lad s right
to rely upom the uss of water avallable abovae that point and not nesessary
to supply prot:stant, such waters were wnappropriated and applicant wae
prior lu filin, therefor. Henee the protestant distrioct as sgalnst appli~
cant may not now cut itsslf off from a supply ctharwiee available (the full
watorshsad tributary to the etreum system at the mouth of Canyon Creek)
and expsct spplicant to suffer the loss of supply 1t theraby occasions by
ite vwn aotion.

It is thsrefore conclud~d that there s sn gdeguate water supnly
avellable to justify tha issuence of a psmit to anplicant; that protes-
tant's rights wmder Apnlication No. 1270 are adegquately nrotected by tha

granting clause of sach and every pemit issued "subjest to vastad rightsn;

= By




and tat i1t would bs unreasonable and unwarranted 40 refuss applicant a
permit upon the ground that there mi-ht be ocecesirnal periods of short
durstion durln. which there wouid not be surfficient water to supply both

Ap:lleations 1270 and 2750,

QRBAR

Application Ko. 2750 for o permit to appropriate weter having
been fiied with the Divislon of Water Ri,ht: as above stated, protests
Laving besen filed, a publie hearing having been heid, briefs having bean
submitted, and the Division of TWater Rights now being fully inforwmed In
the premisess

I7 1S HESEBY O3D7R D, that Applicatlon Ho. £750 be aporoved

and that a permit be granted the mpnlicant zubject to suoh of the usnal
terms and conditions ae may be annropriste.

Dated at Sacraments, this Lath day of darch, 1924.

Acting Chisf of Divislon of Watsr Rights
Dgpartment of Pablie Torks
S8tate of California.




BEFOR:S PH3 DIVISIOCH OF WATHR RYINTs
Dapartment of Pubiic Works
S5tate of California

I TH4 HATT SR OF APPLICATION NUMBSR 2753 OF THE PACIFIC
GAS AXD JLLTHIC COWPARY FOH A rudIT TO APPROPRIATS WATER
FROM BHAR RIVER FOR POVHR DEVJILOPMsRT, WHICH WATSH IS
STORYD IN PORDYCE :© AKE UNDER APPLICATICH FUMBER 2780, PRR-
MIT NWUMBER 1682, AYD TUREED INTO BEAR RIVER.

PROISICN BO. AZVE3 -~ H 2 b,
Declded Narch 13th, 1924.

APPSARANOH. AT HZARIFG, NOVEAMBER L3, 1923
Leo H. Susman, P. K. Downing, ¢. ¥. Hunt for Appliosnt
Fred H. Tidbbitts, A. L. Wisker ior Feveda Irprigation
District, Protestmt.
Ce We Faries, Dr. €. P. ¥hitney, for Yube Biver Fowar
Compary and The Yuba River Mining and Development Company.
RO APPWARAYCE = Qlaf J. Hansen, Protestant.

Baward Hyatt, Jr., Actlng Chlef of Divislom of Watsr Rights.

QRLEIOX
Oa February 9, 1922, the Pecific Gas and Xlsetrio Sompany

Tiled this applicutim Ko. 2753 which is related to and dependant upon

its apnlication Ho. 2750 7l.ed the sams date and to appropriate the same
amount of water from Fordyce Creek. Avplication Ho. 2753 is for powaer

use of the same séored water conveyed from Fordyce Craek under Applica-
tion Ho. 2750, used for power, and relezsed Into Bear Hiver from whonce it
1s proposed to be picked up under this asplication No. 2753 with s point

of diversiom from Bear River. Application Ho. 2763 is thus to reclaim waters



appropriated and released under Application Ko. ??50 and as .s,g;ainﬁt
protestarts cn the Yuba River system it atands or falis with Appllos-
ticn No. 2750 2nd the opinicn this date rendered as to Apnlication
Ho. 2760 is applicable.

As to protezstants located on tho Bear River, it appears that
one Qlaf Hansen is a protaestant; that protest is dismissed fram oo~
sideraticn for the reacon that said protestant bhas asparently abandmad
his protest and for the fAwxther reasm that even 1f a lower claimani
diverting from the Bear River, said protestant could not have acquired
any right to Hrelgn wators mt yet amptied into thg 5§ar River and
could not provent applicant from ueing foreign waters made svallable
by app}ic&nt éui rover suffered to flow down to protesiant.

0BRER , .

Application Ko. 2763 for a parmit ta a{J”pl’O{'ﬂ‘lan wvater hwfing
been fi el with the Division of Water Rig‘hts as above stated, protant;a -
naving been filed, a mblic hearing having besn held, brisfs heving been
submitted, and the Division of water Rigbis now being fully informed in - N
the preanlses; -

-

IT IS p4aBY 03RINED, that Application Ho. 2753 be approved

mad that a pormit be granted tis applicant subject 0 such of the usual
terms and conditims as may be anpropriste, and subjoet to the further

conditions as follows:

¢

"2ha amount of water anprooriszted chall be limited
to the amoimt which ean be bLsneficlally used, and slmll not
sxcocd ons hundred {100] cubic feei per second from about
June 30th to about Hovember lst of esach season, &8 madse
avaliable by the storsge md uwse of water fyom Lake Pordyse
under Application Rumber 2750, Permit -Rumber 1682 of papre-




mittee herein. This permit does mot authorize the
use of any watsrs criginating in the Besr River
watarshad.®

batad at Sacramento, this 13th day of Xarch, 1984,

Acting Chief of Division of Water Righta
Department of Public Works
State of Californis.
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BEFCRE TiHE DIVICION OF WATIX RICHTS
Department of Prbllc Works
Gtate of California

IN TET MATTER OF APPLICATION IMMBUR 3550 OF THE PACIFIC GAS
AND TLOGTRIO COMPANY FOR 4 PARMIT TO APPROTRIATE WATER FOR
AGRIGULTURAL USE FROM FORDYGZ CREMK, WITH A SZCOWDARY FOINT
OF DIVER3ION FROM BEZAR RIVER.

r—

DECISION NO. A-3660 - H 2 a.
Decided March 13th, 1924.

AFPEARANCES AT HIARING, ROVILBYUR 23, 1923
L He Susmoan, o M. Downing, G. . Huat, for &p}ﬂlaﬂntu
Frel 4, Tibbitis, A. L. Wieker, for Neveda Irrigation
Distriet, Protestent.
O« We Purles, Dr. 0. P. Waitney, for Yubs River Powsr
Compary and The Yuba River Minlng and Development Oumpany.

KO APPHARANCES:

Qlat 5. Hansen, Protestant.
3. ¥ Hatzer, Protestant.

- ———

Biward Hyatt, Jr., doting Chlef of Division of Water Rights

QP 1510%

Application o, 3680 filed by the Pacific Gas snd Electrio Compi-

ny July 28, 1923, is to moke sgricultursl use of that waier sppropristsd
under Application No. 2750 at & point beyond its place of use under Applie

cation No., 2750,

The opinion this date rendered relative to Application ¥o. 2750

is pertinent. Inssmuoh as the applicsnt mmy divert under Applioation 2750



/7

end by s0 doing revders the return water therefrom unavailable to pro-
testant district under Application No. 1270, the physisal situstion ig
such that diversicn amd use under Application 3850 at such times and while
use is being made under Application No. 2750 oonstitutes no additional
burden upon the stream ami caunct be in iteself detrimental to protsstant
district or infringe its rights.

Shonld spplioant i{n the futurs cemse to msis use of water
under Application ¥o. 2750 mnd continue t¢ makxe use under Applisation Yo,
3860 1t appesrs from the facta found in the case of Applicstion ¥o. 2760
thai whenever there would be any water thsre would usually be pleaty of watey
for both proteatant diatries at ite propoesd new point of diversion and ror
applicant under Application ¥o., 3550, lenge it sppears that 1t 1e lsamaterial
as regurds issugnce of a permit that Application Ho. SB50 waa filad subsequent
to application by protestant district %o move upstream its originslly pro- .
yosed point of diversion under Applisation No. 1270. Of oourses, 88 mgainst
applicant claiming solely under Apriioation Wo. Z5B0 the protestant diastriot
is a prior appropriator as of the naw point of diversion Prooposed ny it,

It t:erefore appears that the facts 'warmt isguance of a permlt
to spplicent under Applicution No. 3650 mot only by rezson of ihat application
&8 relaty to Application No. 2750, but even as stamding alene. ideguate. -
protection is afforded the protestant distrist under the granting clanse amployed
ir each and every permit "subject to vestsd rights", and Lt woald be a polioy
harmful to ths welfare wnd development of the state to refuse permits upon *
the hypothssls that thers might occaslonally be lsan years during which a
subsequant appropriator might wider color of a pormlt wrongfully divert water

which should le permitied to flow down to & yrior appropriator.



L6 to protestant’s Ransen ami Ksetzer thay are in no Pposition

to protest the uss of forelgn water mede arallable by gpplicant, never

allowsd to run down to them, =and henge never appropriated by thewm.

Application Humber 3580 for a permii {0 appropriate water having
been filed with the Division of Weter Alents ss above stated, brotests
having been filed, a publie hesring having bsea neld, briefs having besn
sabuitisd, and the Divielion of Water Alghts now belng fMully informed in
the premises:

AL I3 HERERY ORDEFID, taat Applisatiom No. 3550 be approved
and that a permit be granted ths aprlicant subjeat %o such of the usual
terms and conditions =8 mey be sopropriate.

Dated ai saecramanto, thie 13th  day of Larch, 1924.

Loting Culef of Division of Fater Rights
Departwant of Puolie works
State of Californis.
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