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January 21,2010

Chair Hoppin and Board Members
State Water Resources Control Board
1001 I Street, 15th Floor
Sacramento, CA 95814

[Sent via email to commentietters@waterboards.ca.gov and phann@waterboards.ca.qov]

Re: Comments on the Draft Policy for Toxicity Assessment and Control
Dear Chair Hoppin and Board Members,

On behalf of the undersigned groups, we respectfully submit the following comments on the draft Policy
Jor Whole Effluent Toxicity Assessment and Control (“Draft Toxicity Policy” or “Draft Policy”) released
October 20, 2010. We appreciate the opportunity to provide these comments.

This policy is desperately needed and is long overdue. In fact, the Draft Toxicity Policy could arguably
be the most important policy that the State Board will consider this year. As seen on the map of
impaired waterbodies from the 2010 Integrated Report — 303(d) Listed Waters for Toxicity (Figure 1),
captured from the State Board’s own website, waterbodies throughout the state are impaired by toxicity.

In fact, toxicity has been observed in all nine regions according to a recent report released by SWAMP
entitled Summary of Toxicity in California Waters: 2001-2009." Of the 992 sites assessed by the
SWAMP program, 473 sites (48%) had at least one sample where toxicity was observed and 129 sites
(13%) were classified as highly toxic.”

In considering a 2003 petition by the Los Angeles County Sanitation Districts that challenged the overall
propriety of numeric limits for chronic toxicity in discharge permits, the State Board declined to make a
determination on the issue and promised to make a final ruling on the matter within 12 months. After
eagerly awaiting its release for eight years, writing dozens of comment letters asking for a policy, and
seeing far too many POTW NPDES permits adopted without numeric effluent limits for chronic
toxicity, we are pleased the State Board has finally brought forward a Draft Toxicity Policy.

The undersigned are very supportive of many aspects of the Draft Policy, as it is based on sound science
that has withstood peer-review and legal challenges.” We support the fact that the policy uses the EPA’s
Test of Significant Toxicity (“TST”) statistical method, which is a peer-reviewed statically superior
approach to current methods because it regulates the instances of both false positives and false negatives

' J. Hunt et al. Summary of Toxicity in Cahforma Waters 2001-2009 Prepared for Surface Water Ambient Momtormg

Program November 2010. Page 2.

2
Ihid. 2
? In the United States Court of Appeals decision on Edison Electric Institute, et al., Petitioners v. Environmental Protection

Agency, et al. Respondents 391 F.3d 1267, 4-5 (D.C. Cir. 2004), the court sided with EPA, stating “Petitioners’ primary
concern is that EPA did not adhere to its usual criteria and procedures for ensuring the scientific validity of the test methods.
These criteria include accuracy, precision, practical-applicability, establishment of detection limits, and the minimization of
external interference... While EPA concedes that its WET tests do not incorporate every one of these factors, the real question

is whether EPA adequately accounted for any departures. We find that it did.”




that may result from toxicity testin 4 The TST Method also encourages a higher number of replicates
and good lab practices for improved statistical certainty. SWAMP’s Summary of Toxicity in California
Waters: 2001-2009 shows that the TST and t-test statistical method agree 92% of the time, with TST
showing toxicity only 4% more often than the standard t-test statistical method.’ In addition, conversiomn
to this method would not put significant additional cost burden on permittees for testing because the '
proposed testing methods are less expensive than current methods. -

We also support the use of EPA Whole Effluent Toxicity (“WET”) test methods to evaluate toxicity,
including the requirement for toxXicity testing of multiple species for Non-Storm Water NPDES
Permittees and Point Source WDR Enrollees. We are extremely supportive of toxicity being expressed
as enforceable maximum daily numeric effluent limits. Since instances of toxicity are erratic and
unpredictable in nature, while having the potential to be highly detrimental to aquatic life, it is critical
that limits for toxicity are set as daily maximum limits. Toxicity limits are the safety net in discharge
permits, detecting toxic effluent that may meet the limited list of CTR priority poliutant limits.

" Since the first draft of the policy was released on July 7, 2010, several positive changes have been
incorporated in the Draft Policy. For instance, we appreciate the clarification that current NPDES
permittees who already monitor toxicity are ineligible to receive compliance schedules. We also support
the new requirement for dischargers that demonstrate reasonable potential for toxicity to use the most
sensitive test species. Also, the addition of the example of how the numeric effluent limits would be
incorporated into permits is helpful for permit writers trying to implement the policy (Part III Section
A2) :

However, the majority of the concerns we expressed in our August 6, 2010 letter have not yet been
addressed. First, the proposed toxicity limits do not apply across the board to all NPDES dischargers
who contribute to toxicity in our state’s waters. Specifically, dischargers not meeting RPA, dischargers
to channelized waterways, and MS4 dischargers do not receive the new numeric toxicity limits. Also, we
are concemned that the first toxicity test resulting in a “fail” will not be considered a violation of the
effluent limits. Finally, we urge the State Board to remove the compliance schedules within the Policy.
Toxicity limits should be implemented as soon after adoption and approval as possible, so dischargers
get on an immediate path to water quality standards attainment. These comments and others are detailed
below. '

The two toxicify obiectives established in the Draft Policy should b_e included as limits in
municipal, minor, and intermittent NPDES permits.

The Draft Policy does not apply the two new numeric acute and chronic toxicity objectives as numeric
effluent limits to all NPDES dischargers. We believe this to be a major problem because the Draft Policy
will not place limits on some dischargers that have the most potential to contribute toxicity to
waterways. The Draft Policy applies the new chropic toxicity limits for major POTW facilities, but not

* With respect to EPA’s choice of error rates, the United States Court of Appeals decision on Edison Electric Institute, et al.,
Petitioners v. Environmental Protection Agency, et al. Respondents, 391 F.3d 1267,9 (D.C. Cir. 2004) states, “EPA also
offered an additional safeguard by designing the tests to give permittees the benefit of the doubt, limiting false positive rates
to at most 5%, while allowing false negative rates of up to 20%.”

5 Ibid. 7.




to storm water permittees, construction permittees, or “insignificant dischargers.” The Draft Policy
considers non-continuous dischargers and dischargers that discharge less than 1 million gallons per day
as “insignificant dischargers.” What is the basis for this distinction? The Policy should not assume
.“major POTW” facilities are the only facilities with a high risk of toxicity. The discharge of 999
thousand gallons per day in a stream or enclosed waterbody is hardly insignificant. Non-major
dischargers can be the dominant source of water in a waterbody, thus they can have a huge impact on
aquatic life if they discharge toxic effluent. Many regions of the state only have minor POTWs; under
the Draft Policy these areas would have much less water quality protection. Thus, the Policy should
apply its new numeric objectives on the non-major and intermittent dischargers as well (at least for all
discharges of 100,000 gallons per day or greater).

The Draft Toxicity Policy only places monitoring requirements on MS4 permittees without additional
requirements to meet the two numeric objectives it establishes. A toxicity policy that does not apply to
storm water is truly nonsensical. Storm water often contains metals, oils, pesticides, and other
contaminants that can be extremely toxic to aquatic life. SCCWRP and numerous local government
monitoring programs have demonstrated that MS4 discharges are frequently toxic. Notwithstanding the
CTR and narrative water quality standards that address toxicity and with which storm water dischargers
must comply, there are numerous California waterways are listed as impaired for aquatic toxicity on the
Clean Water Act §303(d) list, and MS4 discharges are often a source of this receiving water impairment.
MS4 permits that require that dischargers not cause or contribute to violations of water quality
standards, including CTR, must also include the new toxicity limits established in the Draft Policy in
order to be protective and to better implement the narrative toxicity objective in the Basin Plan and MS4
permits.

Likewise, toxicity effluent limits should also apply to agricultural dischargers. According to SWAMP’s
report, agricultural and urban areas had significantly higher toxicity than sites in less developed areas.
These sites also had a greater magnitude of toxicity.® As drafted, the policy merely calls for storm water
and channelized dischargers to monitor for chronic toxicity four times per year. At the very least, a
discharge that does not violate a discrete, chemical-specific water quality standard but nevertheless
causes or contributes to acute or chronic toxicity should trigger the discharger to initiate a TIE or even
some less formal procedure to identify the nature and source of the runoff toxicity. Identification of the
sources of toxicity is necessary before successful source abatement measures can be implemented as

required under the SIP.

The Toxicity Policy should deem a test result indicating a “fail” as a violation of the toxicity limit.

To protect aquatic life, basin plans include narrative objectives allowing no toxicity. The Los Angeles
Basin Plan, for instance, states that: “All waters shall be maintained free of toxic substances in
concentrations that are toxic to, or that produce detrimental physiological responses in human, plant,
» The Clean Water Act also states “it is the national policy that the discharge of
unts be prohibited” (CWA §-101(a)(§)21. tIltll e:lc.ldigon, the]i aﬁtﬁ\;ﬂiﬁ
i lan maintains “Once the source of toxicity is identifie , the discharger s __
iggif;;gi:a:lt:;spnecessary to eliminate toxicity.” The Draft Toxicity Policy must appropriately apply

these objectives to permits by including toxicity limits in all NPDES permits.

animal, or aquatic life.
toxic pollutants in toxic amo

® Ibid. 3.




Under the Compliance Determination provisions of the Draft Policy, “If a test results in a “fail,”
dischargers shall initiate an accelerated monitoring schedule approved by the applicable Water Board,
no later than fourteen days from the date of the violation.” It then goes on to state “A non-storm water
NPDES permittee or point source WDR enrollee in violation of WET numeric effluent limitations shall
conduct a Toxicity Reduction Evaluation (TRE) if a test results in a fail at the IWC during accelerated
monitoring.” In other words, an exceedance of the limit simply “triggers” additional testing. This lax
approach is not consistent with regulations prohibiting toxicity of any amount and does not provide
incentive for dischargers to ensure toxic effluent or runoff is not discharged.

The Los Angeles Regional Board currently treats an exceedance of toxicity objectives as a trigger for
further action rather than an enforceable violation. Heal the Bay’s January 2009 report License to Kill:
The Ineffectiveness of Toxicity Testing as a Regulatory Tool in the Los Angeles Region, 2000-2008
(Attachment 1) demonstrates how ineffective this method has been in protecting aquatic life. If an
NPDES permittee reccives a failing test result, they must be considered in violation of the limitation.
This will motivate the discharger to quickly abate the problem.

Specifically, we recommend that the State Board revise the compliance determination language in
Section 7(b) of the Draft Policy to read: “A test result indicating a “fail” is interpreted as a violation of
the objectives established in Part IL Failure to meet these objectives may result in appropriate
enforcement action.” It would be left to the discretion of the respective Regional Board to enforce on the
violation.

The Toxicity Policy should not employ -Qé reagohhble potential analysis (“RPA”) approach to
determine if numeric limits should be placed in NPDES permits.

A few positive additions were made to Policy with respect to reasonable potential such as the
requirement for the most sensitive species to be selected for monitoring. However the Draft Policy
remains flawed because it requires RPA for toxicity, except for major POTWs and in cases where a
permit already contains toxicity monitoring requirements. The Draft Policy should eliminate the use of
RPA for determining whether or not to include toxicity limits. First and foremost, toxicity tests act as a
“safety net” in the NPDES program. Toxicity tests can capture potential impacts from the synergistic
effects of low concentrations of multiple contaminants and impacts of contaminants that are not given
limitations in NPDES permits. The California Toxics Rule only contains 126 priority pollutants despite
the fact that tens of thousands of chemicals are in use in a given year, and only a small subset of the
priority pollutants are included with effluent limits in permits. Thus, it is critical that toxicity monitoring
and toxicity effluent limits exist in all NPDES permits, regardless of RPA analysis findings. Further, we
do not see the logic in adding the requirement to conduct RPA, given that previous toxicity limits (acute
limits in particular) were included in NPDES permits without the RPA requirement. Also, since toxicity
testing integrates the toxic effects of thousands of constituents, it is the only water quality test that
addresses complex effluent from many POTWs and agricultural and storm water runoff.

Also, the RPA approach is bad public policy for several reasons. The current practice of the RPA
approach favors dropping constituents and weakening the monitoring programs from the current
permits, creating progressively less protective permits with every permitting cycle. The RPA approach
never strengthens a permit. In NPDES Permits, we often see WQBELs have been removed or excluded




and monitoring frequencies of numerous constituents reduced as a result of the RPA approach. For
example, we’ve seen WQBEL reductions for POTWs throughout the Los Angeles region.

The presumption under the Clean Water Act is that numeric effluent limits will be the tools used to limit
the discharge of pollutants, particularly toxic ones. An enforceable numeric toxicity limit is the most
protective regulatory strategy for aquatic life. Including a toxicity limit in all NPDES permits would
provide an insignificant burden to permittees, as many have already had such a limit in permits prior to
2003 and if the limits are met then the discharger is already in compliance.

The Draft Toxicity Policy should not allow for compliance schedules.

Another major shortcoming with the Draft Policy is the inclusion of a provision for regional boards to
grant compliance schedules at their discretion. While we appreciate the change to the Policy eliminating
dischargers currently monitoring toxicity from being eligible for these compliance schedules, the Draft
Policy still proposes to give other permittees two extra years to comply once their permits get renewed
for up to ten years after the approval of this policy. It has already taken eight years to develop a draft
policy, and dischargers have been on notice that this policy is coming down the pike. Further, the
argument that compliance schedules are necessary to apply the new standards is not well taken;
permittees have been required to meet toxicity standards based on the narrative criteria in the Basin Plan
for years, so to meect the new objectives does not present any new obstacle. To allow two additional
years of toxic impacts to aquatic life is completely inappropriate and not protective of beneficial uses. It
is especially illogical for MS4 permittees to be given compliance schedules given that the Draft Policy
currently imposes only monitoring requirements on them instead of requirements to include actual
numeric objectives. -

Acute toxicity limits should be required in areas where dilution credits are applied to chronic

toxicity.

The Draft Policy gives Regional Water Boards the discretion to require RPA for acute WET. However,
there are situations where acute WET objectives would potentially be the more protective toxicity end
point for discharge, and should thus be required in all NPDES permits. One example would be regions,
such as Sacramento and San Francisco Bay, where dilution credits are given for chronic toxicity. In
these situations, chronic testing is performed with dilution credits applied to tested concentrations, while
acute testing should be required without these credits applied. We have seen dilution credits on chronic
toxicity approaching 100:1. If a region has such a dilution credit applied to chronic toxicity, it would be
possible for acute toxicity testing to show toxicity in situations where chronic toxicity i.s not
demonstrated. The Draft Policy should be revised to require acute toxicity objectives in addition to
chronic toxicity objectives in permits where dilution credits are al?plied. Also, dilutiqn.credits sho_uld
nevet be applied to acute toxicity because the toxicological effect is too severe: morbidity. Otherwise,

mixing zones could be completely devoid of many species of aquatic life.

The Toxicity Policy should uire an expedited accelerated monitorin: schedule once toxicity is

 observed.

to accelerated monitoring which consists of the collection of six samples over

ici ing leads A SR
The toxicity finding 1 urteen days of an exceedance. Since toxicity violations are such a

twelve weeks to be initiated within fo




major concern, and due to the often abrupt nature of detrimental toxic events, the accelerated monitoring
~ program should truly be accelerated. We suggest six samples over a three week period to increase the
chances of identifying and abating toxicity sources in a timely and environmentally protective manner.
This monitoring should begin no more than one week after a test results in a “fail.” Also, to expedite the
TIE/TRE process that may result from these monitoring efforts, dischargers could collect a sufficient
volume of effluent during the accelerated monitoring.

The Draft Policy for toxicity assessment and control is perhaps the most important policy that the State
Board will vote on this year and is long overdue. The environmental community has waited over eight
years for this critical policy. The Draft Policy is based on sound science and uses a statistical method
developed by EPA that has withstood numerous technical and legal challenges. While we recognize the
need and importance for this policy to be adopted as soon as possible, we have several critical issues
with the Draft Toxicity Policy as currently written. Al NPDES permits should be required to contain the
new numeric toxicity limits, any failing toxicity test should be considered a violation and should result
in truly accelerated monitoring, the compliance schedules should be removed, and RPA should nof be
employed for determining inclusion of toxicity limits in permits. The Draft Toxicity Policy should be
strengthened as outlined above.

If you have any questions or would like to discuss any of these comments, please feel free to contact us.
Thank you for your consideration of these comments. '

Sincerely,

Mark Gold ' Linda Sheehan
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Heal the Bay California Coastkeeper Alliance
| Al 7S

Jason Weiner Don McEnhili

Associate Director & Staff Attorney Executive Director

Ventura Coastkeeper Russian Riverkeeper

Garry Brown Dr. C. Mark Rockwell, D.C.,

Executive Director V.P. Conservation

Orange County Coastkeeper; Northern Calif. Council, Federation of Fly

Executive Director - Fishers

Inland Empire Waterkeeper




Andrea L. Kopecky
Legal Associate _
San Francisco Baykeeper

Elizabeth Crosson
Executive Director
Santa Monica Baykeeper

Executive Director
Santa Barbara Channelkeeper

Shelly Backlar
Executive Director
Friends of the Los Angeles River

Ben McCue
Conservation Director
WiLDCOAST

Ron Bottorff
Chairman .
Friends of the Santa Clara River

David Nelson
Co-president
Coastal Alliance on Plant Expansion (CAPE)

Hillary Hauser
Executive Director
Heal the Ocean

Zeke Grader

Executive Director ‘
Pacific Coast Federation of Fisherman’s

Associations

/,.;,.%m

Jim Metropulos
Senior Advocate
Sierra Club California

ok Gﬁ(‘?

Kaitilin Gaffney
Director, Pacific Program
Ocean Conservancy

Steve Shimek

Chief Executive

The Otter Project;
Program Manager
Monterey Coastkeeper

Lynne Plambeck

President

Santa Clarita Organization for Planning and the
Environment

Lloyd Carter
President
California Save Our Streams Council

Conner Everts
Executive Director
Southern California Watershed Alliance

Claire Robinson
Managing Director
Amigos de los Rios

Joe Geever
California Policy Coordinator
Surfrider Foundation




: Show all agsessed waters
. Show only impaired

{"303{dHisted"} waters

WHnReImUesa i .

— LN . Show water bodies by

w et pollutant:

i oantal
h Pollutant category.

Mevalls - Toxcity =
Taxsc}ty ;

A

Polhstant:

Eags R NEG SR Al
Figure 1. 2010 Integrated Report — 303(d) Listed waters for Toxicity
Captured November 15, 2010 5:16 PM from
http://waterboards.ca.gov/water_issues/programs/tmdV/integrated2010. shtml




®BridgesoflA.com

January 2009

LiCense to Kill

The Ineffectiveness of Toxicity Testing as a Regulatory Tool

in the Los Angeles Region, 2000-2008

leal the Bay

1444 9™ Street, Santa Monica, CA 90401




License to Kill _ Page 2

License to Kill:
The Ineffectiveness of Toxicity Testing as a Regulatory Tool

in the Los Angeles Region, 2000-2008

Public Summary

Authors:

Charlotte Stevenson, MS
Kirsten James, MESM.

Mark Gold, D. Env

January 2009

First Printing

Copyright 2009 Heal the Bay
All rights reserved




EXECUTIVE SUMMARY

Page 3

in 1970, the California Legislature established
the Los Angeles Regional Water Quality
Control Board (Regional Board) as one of
nine local implementing agencies for the
State Water Resources Control Board (State
Board). The Regional Board’s jurisdiction
covers nearly 4,000 square miles and
services more than 10 million people in Los
Angeles and Ventura Counties. Within the
Regional Board's jurisdiction, there are
approximately 390 surface water body
segments.

The Regional Board’s Basin Plan is “designed
to preserve and enhance water quality and
protect the beneficial uses of all regional
waters.” To achieve these goals, the
Regional Board enforces water quality laws,
regulations and waste discharge
requirements. As part of its Los Angeles
Basin Plan, the Regional Board sets specific
objectives for toxicity: “All waters shall be
maintained free of toxic substancesin
concentrations that are toxic to, or that
produce detrimental physiol‘ogical responses
in human, plant, animal, or aquatic life.”

Toxic substances that enter water bodies,
such as heavy metals or pesticides, pose
severe health risks to organisms within the
ecosystem, including stunted growth,
impaired development, reduced
reproduction or even increased mortality. In
order to discharge wastewater into water
bodies such as tributaries, lakes, drainage
ditches, rivers, or the ocean, major

dischargers, such as public sewage
treatment plants and industrial facilities,
must receive permits from the Regional
Board. Inissuing permits, the Regional
Board sets and enforces limitations based on
state and national standards on the
concentration of pollutants that are allowed
to flow into receiving water bodies.
Permittees are required to test for these
pollutants in their discharge on a regular
schedule.

However, in addition to testing for
concentrations of individual pollutants,
permittees are also required to conduct
specific “toxicity tests” which test the actual
effects of their discharged water on living
test organisms. This toxicity testing—
officially known as “whole effluent toxicity
(WET) testing”—is the only testing
conducted for discharges that attempts to
estimate the biological effects of the
melting-pot of pollutants being discharged.
This testing is extremely important because
it is possible that even if the numerical limits
are being met for all individual pollutants,
the combined effects of all the pollutants or
the toxicity of an unmonitored pollutant,
such as an emerging contaminant, could still
result in chronic (decreased growth,
reproduction, development) or acute
(death) toxic effects on test organisms. WET
testing is truly the “safety net” for ensuring:
that the wastewater discharged to water
bodies is truly safe for aquatic life.
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In considering a 2003 petition by the Los
Angeles County Sanitation Districts that
challenged the overall propriety of numeric
limits for chronic toxicity in discharge
permits, the State Board declined to make a
determination on the issue. While promising
at the time to make a final ruling on the
matter within 12 months, the State Board
has still not addressed the issue five years
later. This foot-dragging has created

“regulatory uncertainty and allowed
dischargers to continue releasing toxic
effluents. Instead of clear quantitative
measures, many dischargers are held to
vague “narrative” standards. In many cases,
the presence of toxicity in the waste water is
merely a trigger for additional sampling and
study rather than a cause for an immediate
violation and penalty.

The purpose of this study is to evaluate the
implications of the State Board’s 2003
indecision; to determine the effectiveness of
the Regional Board's WET testing in the Los
Angeles Region over the past eight and a
half years; and to provide recommendations
for much needed improvements in the
regulatbry system. This study includes
analyses of permit requirements, toxicity
testing data, and enforcement records
between the years 2000 and 2008 for 42
major sewage treatment plants and
industries with discharge permits from the
Los Angeles Regional Water Quality Control
Board.

Based on the results of this study, it is clear
that the State Board’s indecision in 2003
and long delay to address the issue of a
numeric limitation for chronic foxicity have
created regulatory uncertainty for the Los
Angeles Regional Board and, likely, all other
regional boards. As aresult, the Regional
Board has failed to exercise its authority to
prevent or deter frequent violations of
toxicity regulations in Los Angeles and
Ventura counties. Unchecked discharges of
toxicity-laden effluents into receiving
waters for months and, in some cases,
years, have created long-term harmful
conditions for aquatic life throughout the
region. ‘

Based on an extensive review of Regional
Board files, Heal the Bay concludes that the
Board has failed to use effluent toxicity
testing as an effective regulatory tool. By
refusing to hold dischargers to numeric
limits for chronic toxicity, the Board has
undermined laws that are designed to
prevent millions of gallons of polluted
discharge from entering our waterways

each year.

« Since the 2003 State Board
ruling, 32 major permits in the
Los Angeles Region have been
renewed or have had
amendments to their toxicity
limitations. Of these 32 permits,
25 permits (78%) have been




Executive Summary (continued)

given either monitoring
triggers, narrative limits, or no
limits for chronic toxicity,
whereas only 7 permits or
(22%) received renewed
numeric limits.

Of the 32 renewed or amended

permits,14 directly mentioned

the State Board decision to
defer the decision on chronic
toxicity

During the eight and a half
'year study time period, among
the 42 dischargers, there were
8tg chronic and 68 acute
toxicity exceedances in the
plant effluent, and there were
408 chronic and 64 acute
toxicity exceedances among all
receiving water testing
stations. Despite this
frequency of instances of
toxicity, the Regional Board
recorded only 80 violations in
the Los Angeles region from
2000 to 2008 for these 42
dischargers.

Only 11 of the noted 80
violations (13.8%) had an

accompanying enforcement
penalty. in other words, only
1.2% (11/887) of the instances in
which toxicity was present in
the effluent did the Regional
Board follow up with a
substantial enforcement
action. Ata 1.2% chance of
enforcement, there is minimal
incentive for dischargers to

: kéep their effluent non-toxic.
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Evidence reveals that the Regional and State
Boards are operating a voluntary compliance

program in regards to toxicity, with nearly

99% of violations occurring without

significant penalty. Because enforcement is

rare and fines even rarer still, there is little

incentive for polluters to clean up their act.

Specifically:

This issue of chronic toxicity limits
should be addressed immediately at
the State Board level.

An enforceable numeric toxicity
limit—of 1.0 TUc—must be
incorporated in permits for all major
dischargers, regardless of their
toxicity records.

The Regional Board should prioritize
enforcement of toxicity violations
since toxicity testing is the “safety
net” for all other loopholes created
in permits.

An exceedance should constitute a
violation, not just trigger further
action.

If a given test finds toxicity to
aquatic life, discharger failure to
implement accelerated follow-up
monitoring and source identification/
reduction should constitute a
violation. The Regional Board should
prioritize any failure for
enforcement action.

A state-managed online data
management system to track
information and manage permits
should be made available to
dischargers, who would be required
to submit data online in a timely
manner via a standardized system.
Enhanced clarity and transparency of
the actual toxicity data will improve
enforcement timing and frequency
by the Regional Board.




Background

The Los Angeles Regional Water

Quality Board
In 1970, the California Legislature

established the Los Angeles Regional Water
Quality Control Board (Regional Board) as
one of nine local implementing agencies for

the State Water Resources Control Board

discharges to surface waters exceptin
compliance with approved National
Pollution Discharge Elimination System
(NPDES) permits. The Regional Board
implements the NPDES program for the
Los Angeles Region. Publically owned
(sewage) treatment works (POTWs) and
industrial facilities like

(State Board). The Regional
Board’s jurisdiction covers
nearly 4000 square miles
and services more than 10
million people in Los
‘Angeles and Ventura
Counties. Within the
Regional Board’s
;unsdlctlon there are
approxlmately 390 surface
water body segments. The

Regional Board’s mission

WATER Q‘Eﬁm RTROL PLAR.
Los Angales Regmn o )

power plants and
refineries—which are the

focus of this study—must
receive an NPDES permit in
order to discharge waste
into water bodies such as
tributaries, lakes, drainage
ditches, rivers, or the
ocean. The NPDES permits
include both narrative and

numerical water quality

inciudes both addressing
regional water quality concerns through
updates of the Water Quality Control Plan

Basin Plan) for the Los Angeles Region and
g g

enforcing federal and state water quality
laws, regulations, and waste discharge
requirements.

The United States Clean Water Act (CWA)*
and California’s premier water law, the
Porter Cologne Act, both prohibit

objectives to protect the
beneficial uses of the region’s waters such
as municipal water supply, recreation,
navigation, and the preservation and
enhancement of fish, wildlife, and other
aquatic resources. The Los Angeles Basin
Plan and two other regulatory documents,
the California Ocean Plan’ (which regulates

- waste discharge into the ocean) and the

California Toxics Rule* (which is federally
promulgated and regulates priority toxic

Water Quality Control Plan, Los Angeles Region. 1994. California Regional Water Quality Control Board, Los Angeles Region (4) <http:ff:
www.waterboards.ca.govflosangelesfwater_issues/programs/basin_planfelectronics_decuments/bp1_intraduction.pdf>
*33 U.S.C. §1251 et seq. -

Cal nia UCea lan, 2005 State wate esource Control Board <http ﬁWWW water boa!d e 155ue rograms/ocean,
2 ifor O npe . . W R ¥ L) . M ! s.ca.govfwat 1551 ( ’
g ] Slp g l’ cea ld Ocsiopla nS/

PP N A
California Toxics Rule. May 18, 2000. 40 Code of Federal Regulations Part 131, <http:{fwww.epa.govfregionogjwater/ctrfindex.html>
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pollutants), set limitations (or water quality What is Toxicity Testing?
objectives) for the amount or concentration
of pollutants which are allowed in the
effluent—or discharged liquid waste—and
receiving water bodies. These limitations
are incorporated into NPDES permits and
their enforcement is the responsibility of
the Regional Board. The Los Angeles Basin
Plan includes a water quality objective for
toxicity: “All waters shall be maintained free

Acute and chronic whole effluent toxicity
(WET) testing has been an official important
component of the Clean Water Act’s NPDES
discharge monitoring since 1994.> However,
acute toxicity testing has been a

permit requirement for some southern
California dischargers since 1970,6 and
chronic toxicity monitoring was required in
the Los Angeles region as early as 1990. 7
Unlike other water quality tests which assess
the exact concentration of a certain
constituent like nitrogen, ammonia, or
copper through a laboratory instrument, -
WET tests assess the biological effects of the
effluent on approved aquatic test organisms.
Common fresh water test organisms include
fish like the fathead minnow (Pimephales
promeles), invertebrates like the water flea
(Ceriodaphnia dubia), and aquatic plants like
the green alga (Selenestrum capricornutum}.

of toxic substances in concentrations that
are toxic to, or that produce detrimental
physiological responses in human, plant,
animal, or aquatic life.”

560 Fed. Reg. 53,529 (Oct. 16, 1995)-

EPA Regions g & 10. May 31, 1996. Guidarnice
¢ California Reglonal Water Quality Control Boa
?Water Quality Control Board Order No. 89-95,

for Implementing Whole Effiuent Toxicity Testing Programs. Page t-1.
rd, Los Angeles Region Resolution 70-52, page 18.
NPDES No. CAc054071, Menitoring and Reporting Program No 5059,
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Example toxicity test organisms. From left to right: (top) juvenile Abalone, de-
veloping juvenile abalone under the microscope, (bottom) purple sea urchin,
giant kelp, Photos courtesy of City of Los Angeles.

There are two categories of WET tests:
1. Acute toxicity tests
2. Chronic toxicity test

Acute toxicity tests use mortality as an endpoint; chronic toxicity tests have nonlethal
endpoints such as reduced growth, impaired development, or reduced reproduction.
Acute toxicity tests usually determine the effluent concentration lethal to 50% of the test
organisms, or the LC50. For example, a relatively polluted water sample might be lethal
to 50% of the test organisms even when diluted substantially, whereas a relatively clean
water sample would not be lethal to any of the test organisms at its normal
concentration. Generally in toxicity tests, organisms are exposed to the effluent water for
96 hour periods. Acute toxicity can be expressed in data reports in Acute Toxicity Units
(or TUa)®, but more often it is recorded as the percent survival of test organisms in 100%
pure effluent, or in other words, the percentage of the organisms which do not die when
put into the effluent from a particular facility. If there is no mortality in 100% pure

effluent, then the TUa is simply recorded as zero. A TUa of 1.0 would mean that 50% of the
test organisms died in the pure undiluted effluent. In general, NPDES permits issued in

¥ ATUa is equivalent to “100 divided by the LC50.”
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the Los Angeles region allow for a minimum
of 70% survival per test and a minimum
average of 90% survival over three
consecutive -
tests, as
recommended
by the EPA.

Chronic toxicity
testing can be
more difficult to
analyze as the
toxicity effects
are not as
visibly obvious as

mortality. Chronic toxicity tests are generally

measured by comparing the biological
endpoint, such as decreased growth, ina
control sample of clean laboratory water to
a minimum of five dilutions such as 100%,
75%, 50%, 25% and 12.5% effluent. This suite of
tests is designed to provide a dose-response
curve for the biological endpoint that is
being measured in that particular test.
Similar to acute toxicity, chronic toxicity is
measured by chronic toxicity units, or TUc. 2
However, chronic toxicity units are
calculated a little differently, and 1.0 TUc
means 100% of the water sample gives no
observable effect of toxicity for the
biological endpoint; a TUc value over 1.0

means that the water being tested had to be
diluted in order to reach a concentration at
which no toxic effects were observable. In

: other words, a
TUc value over
.0 indicates
hat the water
sample is toxic
to aquatic life.
Detailed EPA

§| guidance and

- . protocol for -
acute and chronic toxicity testing provide

regulatory testing consistency.

Why is toxicity testing so important?

Toxicity testing directly answers the
question: is this water toxic to living
organisms? Whole effluent toxicity testing is
unique because it is the only testing done on
NPDES discharges that takes into account
the real-time aggregate effect of all the
pollutants together
in the effluent,
instead of relying
on after-the-fact
mathematical
modeling. The

% A TUc is defined as “100 divided by the No Observed Effect Concentration.
effluent or water being tested that causes no observable effect interms o

ganisms.

'©1).S. EPA. 2002, EPA Metho
02-012

U.5. EPA. 2002. EPA Methods for Measuring Chronic

014.

» The No Observed Effect Concentration (*NOEC”) is the highest concentration of
f the biological endpoint being tested (growth, reproduction, etc.) for the test or-

ds for Measuring Acute Toxicity of Effluents and Receiving Waters to Ereshwater and Marine Organisms, Fifth Edition. EPA-821-R-

Toxicity of Effluents and Receiving Waters {0 Marine and Estuarine Organisms. Third Edition. EPA-821-R-02-
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© Bureau of Sanitation, City of Los Angeles .

regular testing on the effluent determines  such as an emerging contaminant, could

the levels of individual chemicals and still result in toxic effects on test organisms.
pollutants and allows assessment of In other words, chronic toxicity testing is
whether the levels are below safe the “safety net” of the NPDES monitoring
thresholds, or waste discharge progrém. In addition, although acute
requirements, which are prescribed in toxicity testing is very important, chronic
regulatory permits. It is possible that even if toxicity testing brings to light the

effluent limits are being met for all importance of the significant harm caused
individual constituents, the synergistic by toxicity at levels lower than lethal
effects of monitored constituents or the concentrations.

toxicity of an unmonitored constituent,

Chronic toxicity testing_is the “safety net” of the

NPDES monitoring program.
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A Hole in the Safety Net: Reclamation Plants, filed a petition to the
State Board for review of the permits on

The State Water Resources Control Board  several accounts, including the claim that
2003 Decision “effluent limitations for chronic toxicity are

In July 2002, the Regional Board renewed ~ improper.” ®The State Board decided to

the NPDES permits for the Los Coyotes review the petitions, permits, and TSOs on

Water Reclamation Plant " and the Long July 16, 2003. On September 16, 2003, the

Beach Water Reclamation Plant.” Included ~ State Board officially declined to make a

schedule orders (TSOs) for total inorganic effluent limitations.

nitrogen, total ammonia and chronic toxicity.

The discharger’s monitoring reports prior to .. we have determined that this issue
July 2002 had shown that there had been should be considered in a regulatory
significant chronic toxicity in the effluent, setting, in order to allow for full public

and the cause of the toxicity was ammonia.
The TSOs expired in October 1, 2003 when
both facilities were scheduled to have

discussion and deliberation. We intend

to modify the [State Implementation

completed their eight year work plans for Plan] to specifically address the issue.
modifications to their treatment systems to We anticipate that review will occur
reduce nitrite, nitrate, nitrogen and hence within the next year. We therefore

the toxic ammonia in the effluent. The
interim daily maximum chronic toxicity limit
of 5.0 TUc in the TSOs was based on effluent

decline to make a determination here

regarding the propriety of the final

performance records between 1997 and numeric effluent limitation for chronic
2001. The dischargers would have to comply toxicity contained in these permits.
with the final chronic toxicity permit limits of (emphasis added)"*

a daily maximum limit of 1.6 TUcand a

ian limi 1.0 TUc by October .
monthly median limit of by in the same order, the State Board deCId%d

b 2003 : that until a decision had been made

The County Sanitation District of Los regarding numeric limitations for chronic
Angeles, which owns and operates both the  tqicity, the permits in question could have
Los Coyotes and Long Beach Water narrative (not numeric) effluent limitations,

" NPDES No. CA0O5401

= NPDES No, CA0054119 ‘ , 1456 and 1496 8.
B Order WQQ 20030012, September 16, 2003. State Water Resources Control Board. SWRCB{OCC Files A11496 and 149 (@, p

" ibid, p. 9. Emphasis added.
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with a trigger for accelerated monitoring and
requirements for toxicity investigation
evaluations (TIEs) and toxicity reduction
evaluations (TRE). The minimum requirements
for accelerated monitoring, TIEs and TREs are.
specified by the EPA and can be found in the
monitoring and reporting section of current
NPDES permits in the Los Angeles region
(Appendix C). Despite the fact that Heal the
Bay has reminded the State Water Board
numerous times of their obligation, there has
been no action to date taken by the State
Board on the matter of effluent limitations for {8
chronic toxicity.
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Purpose of this Study

The purpose of this study is to determine if
WET testing is being used effectively as a
regulatory tool to protect aquatic life in the
Los Angeles region, especially given the shift
in NPDES permit requirements since 2003
from a numeric limit to a trigger in response
to the State Board’s indecision.

THE STUDY

This study included an analysis of the 42
major POTW and Industrial NPDES
dischargers regulated by the Los Angeles
Regional Water Quality Control Board -
(Appendix B). Heal the Bay analyzed the
discharger-collected acute and chronic
toxicity testing data, the permit
requirements for toxicity testing for each
discharger, and the enforcement records for
all 42 dischargers from 2000 to the middle of
2008.

Heal the Bay staff gathered the following
information for all 42 dischargers from
2000-2008:

« Permit requirements for toxicity testing

« All available acute and chronic toxicity
data through August 2008

» Qualitative information (quality and
organization) regarding the data found
at the Regional Board offices

« Number of chronic toxicity tests
resulting in a TUc over 1.0 (or over the
dilution factor for ocean dischargers)”

» Any follow-up for exceedances as
based on the permit requirements
(accelerated monitoring, TIE/TRE)

« Toxicity-related violations and official
enforcement actions taken by Regional
Board through August 2008

This analysis was based solely on the
information available in the Regional Board’s
files and missing data that was requested of
the Regional Board and forwarded to Heal
the Bay for the time period between 2000
and 2008. Toxicity data were obtained for alt
42 dischargers, unless there were years in
which the discharger did not conduct
toxicity testing due to lack of requirements
under its permit or due to the lack of
discharge from less frequent, periodic
discharges. Two dischargers—Rio Hondo
Power Plant and West Basin Water Recycling
Plant—did not require toxicity testing during
most of the time period selected for analysis;
although there were no toxicity data to
analyze, they still were included in the
analysis of permit requirements.

itial dilution i : i i i i i ixine of wastewater with ocean water around the point of discharge.”
15 [nitial dilution is defined as “the process which resuits in the rapid and irreversible tu{bulent mixing of waste: _

The lOcean Plan allows ocean dischargers to apply an initial dilution factor before meeting water qual-ity objectives. Instead of sampling the water at th_e edgih of th?l )
mixing zone, compliance is determined mathematically by mutiplying a numerical dilution factor unique to each discharger to the effluent concentration at the end o
the pipe to e;:sure it does not exceed the water quality objective which must be met at the edge of the mixing zone.
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in a few cases, there was information found in the physical
files at the Regional Board offices regarding TIEs and TREs
initiated or completed by the dischargers, and that
information was included in the analysis. To be more
confident that all TIE/TRE information was included in the
analysis, Heal the Bay staff requested all information on TIEs
and TREs performed between January 1, 2000 and December
31, 2008. Only a few files were subsequently forwarded to
Heal the Bay staff and were included in this analysis. We
suspect that this was because so few TIEs and TREs were
completed and reported to the Regional Board during the
eight year study period.

Los Angeles River

MAJOR FINDINGS

Permits: A Shift Away from Limits

The NPDES permits for the 42 major NPDES dischargers in Los Angeles and Ventura
Counties were primarily analyzed for the presence or absence of chronic toxicity limits
and the type of regulatory tool (numeric limit, trigger, narrative limit, or none of the
above) in the permit. Table 1 depicts the diversity of regulatory tools for chronic toxicity
found in the permits included in this study. The language for acute limits did not vary
among the dischargers that had acute limits.

Table 1
Type of Regulatory Tool (asreferred | Permit Language for Chronic Toxicity
to In this study)
Numeric Limit : ' timit of 1.0 TUc
Modified Numeric Limit For 3 consecutive months exceeds 1.0 TU¢
Ambiguous Nurmeric Limit Consistently exceeds 1.0 TUc
Trigger Monthly median trigger of 1.0 TUc
Narrative Limit There shall be no chronic toxicity in the effluent discharge.
No Limit [no mention of chronic toxicity in the permit]
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In 2000, of the 42 discharge permits analyzed, there were: 20 numeric limits; 17 narrative
limits or no limits; zero triggers, and five unknown (permits not found). Currently in active
permits, there are: 15 numeric limits; 12 narrative limits or no limits; and 15 triggers. See
Figure 1 for an overview of the changes of chronic toxicity limitations in permits from 2000
to 2008.

Since the State Water Resources Board ruling on September 16, 2003 to postpone making a
determination of the propriety of final numeric effluent limitations for chronic toxicity, 32
NPDES permits of the 42 dischargers in this study have been renewed or had amendments
to their toxicity limitations. Of these 32 permits, 25 permits or 78% have been given either
enhanced monitoring triggers, narrative limits, or no limits for chronic toxicity (Figure 2).
The remaining seven of the 32 permits all maintained their numeric limitations from their
previous permit cycle, and six of the seven were ocean dischargers. It is clear that toxicity
limits for inland dischargers have disappeared since the 2003 State Board indecision, while
toxicity limits for ocean dischargers have remained relatively unchanged (Figure 1).
However, they are starting to change as weil.

© Frankie Orrala, Heal the Bay

Los Angeles River
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Toxlcity Regulatory Tool

Numeric Limit

FIGURE 1:

Trigger

Overview of Changes i_n_‘the Regulatory Tools Used
for Chroriic Toxicity between 2000 and 2008 for
Infand Dischargers and Ocean Dischargers

Narrative Limit

Nothing

Mentions State Board 2003 Deci-
sion as reason for permit switch

Infand Dischargers 2000 2001 2002 2003 2004 2005 2006 2007 2008

Burbank WWRP

Camarillo WWRP

Camrosa WWRP

Carson BP Refinery "Watson Refinery”
Dominguez Hills Tank Fam

Filimore WWTP

Foothill Feeder Power Plant

Glendale WRP

Hill Canyon WWRP

tong Beach WWRP I

Los Coyotes WWRP
Ojai Valley WWTP
Pomona WWRP

San Jose Creek WWRP

Santa Paula WWTP
Santa Susana, Boeing Field Lab

Saugus WWRP

Simi Valley WWRP ]

Tapia WRF, Las Virengas, Malibu Creek

Tillman WRP

Tormrance ExMob Refinery

Valencia WWRP

Ventura WWRP

West Basin WWRP

William E. Wame Power Plant

Whittier Narrows WWRP
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OceanDischargers 2000 2001 2002 2003 2004 2005 2006 2007 2008
Alamitos Generating Statiol
Avalon WWT

~ Carson JWPCP |

El Segundo Gen. Statio

El Segundo Chevron Refine
Harbor Gen. Statio

Long Beach Gen. Statio
Mandalay Gen. Statiol
Ormond Beach Gen. Statio
Oxnard WWT

Redondo Beach, AE

Rio Hondo Power Plant
Scattergood Gen. Statio
Terminal island WWT

Just prior to the State Board’s postponement of action in September 2003, the regulatory
uncertainty at the Regional Board level surrounding chronic toxicity limitations was
apparent in the permit language of renewed permits, such as the Simi Valley Water Quality
Control Plant’s NPDES permit adopted in June 2003.

“The Discharger’s effluent demonstrated chronic toxicity during the last permit
cycle. Based on this information, the Regional Board has determined that there
is a reasonable potential that the discharge will cause toxicity in the receiving
water and, consistent with [State Implementation Plan] section 4, the Order
contains a numeric effluent limitation for chronic toxicity. The circumstances
warranting a numeric chronic toxicity effluent limitation are presently under
review by the State Water Resources Control Board (State Board) in SWRCB/
OCC Files A-1496 & A-1496(a) [Los Coyotes/Long Beach Petitions]. The State
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Board’s decision is expected in July 2003. In the event the State Board
removes the numeric chronic toxicity effluent limitation from the Los
Coyotes/l.ong Beach permits or replaces the limit with a narrative chronic
toxicity effluent limitation, this Order contains a reopener to aliow the
Regional Board to modify this permit, if necessary, consistent with the State
Board order on the Los Coyotes/Long Beach Petitions.”"® (emphasis added)

Similarly, following the State Board decision, dischargers—such as Fillmore Wastewater
Treatment Plant—which had reasonable potential to cause toxicity in their receiving
waters were given narrative toxicity limitations instead of enforceable numeric
limitations in October 2003.

“A review of the Discharger’s effluent data demonstrated chronic toxicity
(greater than USEPA’s 1 TUc) during the last permit cycle. Based on this
information, the Regional Board has determined that there Is a reasonable
potential that the discharge will cause toxicity in the receiving water and,
consistent with SIP section 4, the Order contains a narrative effluent
limitation for Chronic Toxicity. The circumstances warranting a numeric
chronic toxicity effluent limitation when there is reasonable potential were
reviewed by the State Water Resources Control Board (State Board} in
SWRCB/OCC Files A- 1496(a) [Los Coyotes/Long Beach Petitions]. On
September 17, 2003, the State Board decided to defer the numeric chronic
toxicity effluent limitations until the adoption of Phase Ii of the SIP, and
replaced the numeric chronic toxicity effluent limitation with a narrative
effluent limitation for the time being.” (emphasis added)"”

Since the State Board’s deferral to make a decision in 2003 on the propriety of numeric
limitations for chronic toxicity, 14 of the 32 renewed or amended permits, or 44% directly
mentioned the State Board’s decision to defer the matter on chronic toxicity. In other

- words, it is very clear that the 2003 indecision of the State Board and subsequent delay to
address this toxicity issue for five years has caused a domino effect of weakening toxicity
regulations in the Los Angeles region.

*® Simi Valley Water Quality Control Plant (NPDES No. CAQ055221); Permit R4-2003-0081 at page 18, June 5, 2003,
7 Fillmore Wastewater Treatment Plant (CAce59021); Permit R4-2003-0136 at page 17, revised October 2, 2003.
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Toxicity in Los Angeles

In order to quantify the chronic toxicity
present in the effluent of the 42 dischargers,
we counted the number of chronic toxicity
tests which exceeded a TUc value of 1.0 or

El Segundo Generating Station

exceeded the permit limit (if there was an
official numeric limit and it was different
than 1.0, as was the case for many ocean
dischargers because of their dilution
factors). Using official limits to count
instances of chronic toxicity for all
dischargers was not possible because, as
discussed earlier, many of the permits lacked
chronic toxicity limits for all or part of the
study period. However, any value over 1.0
TUc indicates that the effluent had to be
diluted in order for the test organisms to
experience no toxic effects, thereforea TUc
threshold of 1.0 was used to quantify toxicity
exceedances. Even the EPA recommends
the use of a 1.0 TUc limit: “EPA’s

@ Charlotte Stevenson, Heal the Bay
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recommended criteria for whole effluent
toxicity are as follows: to protect aquatic
life against chronic effects, the ambient
toxicity should not exceed 1.0 chronic toxic
unit (TUc)... "

in order to quantify acute toxicity, any test
resulting in less than 70% survival of the test
organisms or 3 consecutive months
resulting in an average of less than 90%
survival were counted since these are the
official limits for acute toxicity for all of the
permits in the study. During the eight and a
half year study time period, there were 819
chronic toxicity exceedances, and there
were 68 acute toxicity exceedances.

The receiving water monitoring data was

evaluated in the same way, resulting in 408
additional chronic toxicity exceedances and
64 acute toxicity exceedances. Itis
important to note that all receiving water
stations for which toxicity testing data was
available were included in this analysis, not
simply the stations directly downstream
from the dischargers. Through permit
requirements, individual dischargers are
typically held accountable for toxicity
exceedances which are higher at the station
directly downstream from their outfalls
when compared to the station directly
upstream from their outfalls. However, all
the receiving water stations were

*® USEPA. 1991. Technical Support Document for Water Quality-Based Toxics Control, p. xi.

© Friends of the Los Angeles River
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intentionally included in this analysis to demonstrate the general toxicity in the receiving
waters in the Los Angeles region. This finding has major ramifications for the Ventura and
Los Angeles County Stormwater permits because clearly there are toxicity problems in
numerous receiving waters impacted by dry weather runoff and stormwater. The receiving
water as well as effluent exceedances are broken out by discharger in Appendices D and E.

As mentioned earlier, counting violations of chronic toxicity limitations was not possible
because of the great number of permits which lacked numeric limits and used other more
ambiguous limitations as apparent in Table 1. In conversations with Regional Board staff, it
was confirmed that the phrases “consistently exceeds” and “three consecutive months of
exceedances” were functionally like having no limit, because this phrasing is
unenforceable. ™ For instance, a permit limit of “three consecutive months of
exceedances” allows a discharger theoretically to have two months of exceedances with
no violation, and “consistently exceeds” can be interpreted in any number of ways.

) . .
9 Conversation with Regional Board Staff, Regional Water Quality Control Board, Monday, April 2147, 2008.
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*® NPDES No. CA0055531
* permit Number: 98-052

** permit Number: R4-2002-0094
“3 NPDES No. CA0056227
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Toxicity in LA’s Rivers and Streams

According to the data available, only 19 of the 42 dischargers were conducting toxicity
testing in the receiving water during the study time period. According to the receiving
water testing records at all testing stations above and below the points of discharge,
there were 472 chronic and acute toxicity exceedances in receiving water, including the
Los Angeles River, the San Gabriel River, San Jose Creek (a tributary of the San Gabriel
River), the Calleguas Creek, Arroyo Conejo (a tributary of the Calleguas Creek), the
Ventura River, and the Santa Clara River. According to the Clean Water Act’s 303(d) list of
impaired water bodies in the Los Angeles region, only reaches of Calleguas Creek, San
Jose Creek, and the Santa Clara River are listed for toxicity.* The rest of these water
bodies with toxicity were not listed as impaired by toxicity.

i ity Limi it . les Water Qualit
25002 and 2006 CWA Section 303(d) List of Water Quality Limited Segments Requiring TMDLs. Los Angele: Quality

Control Board.
5 NPDES Permit No. CA0053953
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© Frankie Orrala, Hea

Lack of Enforcement Settlement/Court Order). Notably, these 11
violations covered only 2 dischargers.”
Between 2000 and 2008, of the more than ..
o . There was no enforcement of receiving
130? -exceT ances of ch.ronlc and acute water toxicity violations during the entire
toxicity values, the Regional Board only eight year study period.

recorded a total of 8o violations for acute
and chronic toxicity for major NPDES
dischargers in the Los Angeles region.
According to conversations with the
Regional Board, there were no enforcement
violations for failure to begin or complete a
TIE/TRE during the study time period.*
These 80 toxicity violations were from 18
dischargers, and only 1t of the 80 violations
or 13.8% had an accompanying enforcement
penalty (Administrative Civil Liability or

* Email exchange between Regional Board Staff and Heal the Bay, Aprit 21, 2008.
% Camarillo Water Reclamation Plant (NPDES No. CAg053597); Santa Paula Water Redlamation Facility (NPDES No. CA0054224)
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This low rate of enforcement can only add to the lack of incentive to find and eliminate
toxicity. Of the 887 chronic and acute effluent exceedances from 2000 to 2008, there
were only 11 enforcement actions with penalties. In other words, 1.2% (11/887) of the
instances in which toxicity was present in the effluent were followed by an enforcement
action. The lack of enforceable chronic toxicity limitations likely plays a large role in this
huge discrepancy i in the presence of toxicity and enforcement. However, there were still
numerous instances in the toxicity data when a permit violation was apparent, and there

was no corresponding enforcement action.

*#NPDES Permit No. CAco53856
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FIGURE 2: The Los Angeles Regional Water Quality Board Enforcement Record for
Effluent Toxicity Testing (2000-2008)

% £2Potential Violations

g g 400

= Total enforcerent
actions with
penalties

,
o,

The Lack of Adequate Follow-up

It is clear that the State Board decision in 2003 to defer the judgment on the propriety of
numeric chronic toxicity limitations and the subsequent inaction by the State Board have
led to the absence of numeric toxicity limitations in renewed permits, since 78% of the
renewed permits have shifted to narrative limits, monthly median triggers, or no limits at
all. The movement to monthly median triggers has resulted in a regulatory system full of
loopholes which allows toxicity to be present in effluent and receiving waters with no
enforceability. The trigger system relies heavily on follow-up: accelerated monitoring, and
eventually TIE/TREs. Ideally, if a toxicity limit is exceeded, accelerated monitoring would
be triggered. If toxicity persists during the accelerated monitoring, a TRE work-plan
would be initiated and could include a TIE. A TIE is ““a set of procedures to identify the !

- specific chemicals responsible for effluent toxicity,” and a TRE “is a site-specific study
conducted in a stepwise process designed to identify the causative agents of effluent
toxicity, isolate the sources of toxicity, evaluate the effectiveness of toxicity control
options, and then confirm the reduction in effluent toxicity.” '

Discharger follow-up on exceedances was scattered and inconsistent over the eight-year .
study time period. There were instances when the data and reports reflected a

9 SEPA. 199t. Technical Support Document for Water Quality-Based Toxics Control, p. xxi.
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completed TIE, but very few completed TREs. Information for only 16 TIE[TREs was
available at the Regional Board for the eight year study time period. Of those 16, 4
resulted in actually identifying the source of toxicity; these sources included ammonia,
metals, zinc, and alum. See Appendices D and E for a summary of dlscharger follow-up
and TIE/TRE results. In one case, an email from the consultant to the discharger (which
was included in the data file) stated that the receiving water exhibited more toxicity than
the undiluted effluent (which still was toxic), so the “processes within the plant are
actually improving the quality of the receiving water.” There was no record available of a
TRE for this discharger. This type
of argument—that the toxicity in
the receiving water directly
downstream of the piant outfall i
less than the toxicity in the water |
upstream of the plant outfall—is
found multiple times in toxicity

reports as the justification to
allow a discharger to end the
foliow-up investigation of toxicity |
and return to normal monitoring. |
None of these results were used
for clean up actions for permitees
or co-permittees under county
wide stormwater permits. |

There were still more cases in
which the follow-up began in
accordance with the permit
requirements, and then the

- toxici

toxicity reportedly “disappeared.” | ten tiy
Clearly not all toxicity events will
be permanent or even long-
lasting, and therefore, the process
of accelerated monitoring and

initiating a TIEfTRE can turninto a

*NPDES Permit No. CA0054224

¥Email correspondence from Regional Board staff, June 19, 2008
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type of “ghost hunt” because the source of
toxicity is gone. Although it may be logically
reasonable for a discharger to cease an
investigation once the toxicity is
determined to be gone, it is not reasonable
and is in violation of the permit that a
discharger should ignore the toxicity
exceedances and follow-up requirements,
even if they are ephemeral. As the Regional
Board did not enforce the lack of follow-up
action even once during the study time
period,* there is essentially no incentive for
the discharger to perform these additional
tests.

Not surprisingly, dischargers recognize and
arguably take advantage of the flexibility of
the system. In eight years, there were only
11 violations acted upon by the Regional
Board for toxicity which resulted in a
penalty. In a cover letter from a consulting
laboratory to a discharger regarding the
failure of the majority of their accelerated
monitoring tests, the consultant wrote:

“I don’t know how the
RWQCB [Regional Board] will
approach these test failures.
Since the plant will be down
during the month of
December, they may have you
continue the toxicity testing
after the plant resumes
normal operation. This would
seem to be the logical

approach, since the causative
toxic agent could have been
eliminated during the non-
operational period. If the
permit were to be strictly
adhered to, an Initial Toxicity
Reduction Evaluation would
need to be implemented.”

Several issues are highlighted in this memo. .
Primarily, there is clearly uncertainty in how
the Regional Board will approach test
failures, supporting the points made above
that Regional Board enforcement is
unpredictable. Secondly, it lays out a
dichotomy between taking the “logical
approach” and “strictly adhering to the
permit.” Finally, it highlights the fact that
toxicity can be ephemeral. The ultimate
result is a system in which there is very little
incentive to find and eliminate toxicity.

3 Email exchange between Regional Board Staff and Heal the Bay, April 21, 2008.
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Is Nitrogen Simply to Blame? Angeles to the Regional Board on
September 4, 2008 indicated that ammonia

was not the cause of the persistent toxicity
present at the Tillman Water Reclamation
Plant since NDN facilities were already
installed and ammonia levels in tests were
below toxic levels; rather the “results
indicate metals as the source of the chronic
 toxicity in the [Tillman] effluent sample.” **

Much of the toxicity in the effluent of Los
Angeles regibn dischargers continues to be
blamed on excess ammonia, nitrate and
nitrite. Ammonia, nitrate and nitrite were
and can be major sources of toxicity,
particularly for facilities which have not
installed nitrification/de-nitrification (NDN)
facilities to reduce excess nitrogen.
However, what is apparent in this studyis  Furthermore, other plants—such as the
that plants that have completed their NDN  Valencia, Saugus, Pomona, and Burbank

facilities are still seeing toxicity in their plants—continued to experience toxicity
effluent, so this reasoning may no longer  years after they have completed their NDN |
hold water.. facilities. Even those without NDN facilities,

have found toxicity causes other than
ammonia. For example, Ventura Water
Reclamation Plant had an incidence of
toxicity in 2005, leading to a TIE which'
determined that zinc was the cause of the

Recently, the City of Los Angeles, which
runs the Glendale plant, sent a letter to the
Regional Board alerting the Board to a
chronic toxicity exceedance of 4 TUc on
May 28, 2008. The letter stated, “Chronic
toxicity at LAG frequently exceeds the
permit fimit. Because of this, a TIE
investigation is being conducted.”” The
letter goes on to say that ammonia is not
the cause of the toxicity, as the plant has
already installed NDN facilities, and the
ammonia levels, including levels in the May |

toxicity exceedances. A summary of this
information is included in Appendices D and
E. Clearly, installing NDN facilities at alt
discharge plants was a long overdue and
needed priority, but the assumption should
not be made that NDN facilities will solve all
toxicity problems or that toxicity
monitoring is any less important post

exceedance sample, are at non-toxic levels.

Similarly, a letter from the City of Los construction.

33 i i i i -
Letter from the City of Los Angeles to the California Regional Water Quality Control Board regarding the Glendale Water Reclamation Plant June 5, 2008
, .

* Letter from the City of Los Angeles to the California Regi i i
e e g ifornia Regional Water Quality Control Board regarding the Donald (. Tillman Water Reclamation Plant. Septem-
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Importance of Toxicity Testing Even the U.S. EPA has confirmed the

N oo unique and criti ing.
Effluent limitations are scientifically 4 critical nature of WET testing

derived to implement water quality
objectives that protect the designated
beneficial uses of the region’s waters.
However, the limitations are derived for -
individual constituents, and the limitations
only exist for constituents that are listed

“While the numerical restrictions
comprise the backbone of the
permitting system, EPA has found that,
standing alone, these limits are not
sufficient. Effluents may contain many
different pollutants. Even if no single
pollutant were present in a harmful
amount, the mix of different pollutants
still might have negative effects upon
aquatic organisms.” 3

on the priority pollutant list or in a state
water plan. These limitations do not
account for the biological effects of
exposure to the mixtures of dozens of
chemicals, nor do they account for the
effects of many emerging contaminants
that are not typically monitored or are
monitored very infrequently. It is
estimated that almost 100,000 chemicals
are used commercially. Approximately
2,300 new chemicals are submitted to the
U. S. Environmental Protection Agency
Office of Pollution Prevention and Toxics
each year, and only about 5% of those have The importance of WET testing is not lost
eco-toxicity data. * on the Los Angeles Regional Board. In the
most recent renewal of the NPDES permit
for the Oxnard Wastewater Treatment
Plant,” the regional Board reestablished an
enforceable numeric chronic toxicity limit
for the City of Oxnard Wastewater
Treatment Plant, not because of persistent
toxicity, but simply “because the chronic
toxicity tests will detect any constituent, or

WET testing is truly the “safety net” for all
other effluent limitations, particularly as
dischargers have been allowed to move
away from numeric effluent limits and
simply use unenforceable performance
goals based on a “reasonable potential”

~analysis.

WET testing is the only test conducted for
NPDES discharges which attempts to
estimate the biological effects of the
melting pot of effluent constituents, and it
is the only test which would detect toxic
effects of chemicals which are not
monitored, like emerging contaminants.

1.V Boethling, R. S.."U.S, EPA Regulatory Perspectives on the Use of QSAR for New and Existing Chemi-

{1995). 26 Sep. 2008 <http:ffwww.informaworld.com/10.1080/1062936 9508234003>
et al.,, v. Environmental Protection Agency,

35 Zaeman, M.; Auer, C. M.; Clements, R. G.; Nabholz,

cal Evaluations” SAR and QSAR in Environmental Research 3.3 v ‘ !
% nited States Court of Appeals, District of Columbia Circuit. Decided December 10, 2004. Edison Electric Institute,

etal. No. 96-1062.p. L.
3 NPDES No. CAQ054097
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combination of constituents, that may be
present and adversely affect marine biota,
not detected by routine laboratory
testing.” *® The Regional Board still has the
authority to make such a judgment for
ocean dischargers because the State Board
decision only directly applied to inland
dischargers. The Regjonal Board confirmed
that WET testing does serve a last line of
defense to “loopholes” created elsewhere
in NPDES permits.

Regional Board staff
believe that the monthly
chronic toxic effluent
monitoring program will
screen unexpected
toxicants appearing in
the effluent and make up
a “loophole” not covered
by the reduced
monitoring frequency...”’

'Although WET testing is critical for
assessing the aggregate and real-time
effects of discharged effluent on aquatic
organisms, WET testing is a very simplified
version of the type of toxicity testing which
could be done to assess fully the levels of

effluent constituents protective of native
aquatic life. Regulatory WET testing is
conducted with laboratory grown species in
a highly controlled laboratory environment.
These laboratory tests do not take into
account the additional stressors which are
present for organisms in the natural
environment, such as the consistent stress
of being exposed to pollutants on a daily
basis, especially during the sensitive phases

© Frankie Orrala, Heal the Bay

of early development. The species used in
toxicity testing are not likely to mimic the
response of the most sensitive native
organisms in the receiving waters. The point
is that the current WET testing, if anything,
is likely underestimating the effects of
effluent and receiving water toxicity to
native organisms; therefore, it is alarming
that the regulatory requirements and
framework surrounding even this minimum -
level of toxicity testing appear to be
backsliding and failing to provide the
necessary protection for aquatic life.

¥ pesponse to Comments, City of i . .
, City of Oxnard, Oxnard Wastewater Treaitment Plant (CA0054097), Tentative NPDES Permit dated il 16,
Los Angeles Regional Water Quality Control Board. P. 9. , APrilte, 2008
* Response to Comments, City of Oxnard, Oxnard Wastewater Treatm i
ent Plant (CAG054097), Tentative NPFDES Permit dated i
Los Angeles Regional Water Quality Control Board. P. 9. , AP 16, 2008.
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The EPA Weighs in on
California’s Situation

In August 2008, Region g of the EPA
decided to get involved in a Los Angeles
NPDES permit issue because toxicity was
‘not adequately being addressed. The EPA
sent a letter to the Los Angeles Regional
Board in response to three draft NPDES
permit renewals (Hill Canyon Water
Reclamation Plant, the Simi Valley Water
Quality Control Plant, and the Camarillo
Water Reclamation Plant) in LA County
which were drafted without numeric limits
and simply with chronic toxicity triggers of
1 TUc. All three plants are subject to the
waste load allocation of 1.0 TUc which was
established by the Regional Board in the
2005 toxicity TMDL for Calleguas Creek, the
receiving water for all three plants. In other
words, the Regional Board itself had
determined many years ago that there was

a toxicity problem in Calleguas Creek, and
yet, in-keeping with the pattern since the
State Board indecision, the Regional Board
went against their own 2005 toxicity limit
recommendations and allowed for toxicity
triggers in the draft permits. In this recent
intervening letter, the EPA states that it
“does not believe that a whole effluent
toxicity trigger alone is fully effective
because it does not by itself, restrict the
quantity, rate, or concentrations of
pollutants in an effluent.” ** The letter goes
on to say that “without WET limits,
permitting authorities cannot assure that
water quality standards for chronic toxicity
will be attained.”* Clearly, we are well
beyond the need for assurances because
based on the results of this study, water
quality standards for chronic toxicity are
not being attained or enforced to the
detriment of the region’s aquatic life.

49| atter to Los Angeles Regional Water Quality Control Board. August 25,

2008, United States Environmental Protection Agency, Region i%, p. 2-
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RECOMMENDATIONS

This study has brought to light multiple ways in which the current system of toxicity
testing is not functioning as a regulatory tool and is leading to the inadequate and
inconsistent protection of aquatic life. In order to repair this broken system, the following

changes must be implemented as soon as possible:

1. Numeric Limits for Chronic Toxicity

From a top down perspective, the State Board’s indecision in 2003 and long delay to
address the issue of a numeric limitation for chronic toxicity have created regulatory
uncertainty for the Los Angeles Regional Board and, likely, all other regional boards. As
we have seen even in cases where “reasonable potential” for toxicity has been found, the
Regional Board has felt compelled to include only a narrative limit with a trigger. The
presumption under the Clean Water Act is that numeric effluent limits will be the tools
used to limit the discharge of pollutants, particularly toxic ones. An enforceable numeric
toxicity limit is the most protective regulatory strategy for aquatic life and should be
included in NPDES permits for all dischargers, regardless of their toxicity records or
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“reasonable potential.” Afterall, a
reasonable potential analysis could never
be done on the thousands of pollutants that
are never monitored in the effluent; hence,
the need for the safety net of WET testing.

»  This issue of chronic toxicity limits
should be addressed rmmed;ately at
the State Board level.

» An enforceable numeric toxicity
limit—of 1.0 TUc—must be included
in permits for all major dischargers,
regardless of their toxicity records.

2. Timely and Actual Enforcement

Although the use of accelerated
monitoring, TIEs, and TREs may be
appropriate to track-down some toxic
agents, the nature of toxicity is often
ephemeral, and the current system allows
for ephemeral toxicity to occur with no
repercussion. Based on enforcement
records provided to us by the Regional
Board, it is clear that the vast majority of
toxicity violations are not being recorded.
Of those which are recorded, only 14%
receive penalties. The Regional Board is
obligated to enforce permit violations in
situations where discharge is creating
conditions that are harmful to aquatic life.

« The Regional Board should prioritize
enforcement of toxicity violations
since toxicity testing is the “safety

net” for all other loopholes created
in NPDES permits.

» An exceedance should constitute a
violation, not just trigger further
dction.

« Failure to implement accelerated
monitoring, TIEs and TREs should
constitute a violation and should be
prioritized for enforcement action.

3. Data Standardization and
Organization

One of the major issues discovered in this
study was the disorganized and highly
variable quality of the toxicity data for the
42 dischargers. Aimost all data reports for
the 42 dischargers were formatted
differently, and there were vast
discrepancies in the amount of information
included in the reports. In order for toxicity
evaluation to be prioritized statewide and
at the regional level, an improved system of
data gathering and standardization will be
necessary. The California Integrated Water
Quality System (CIWQS)}—an online
computer data management system
recently developed by the State and Water
Quality Control Boards to track information
and manage permits and violations—could
be an efficient way to standardize all
toxicity data. CIWQS allows for the online
submittal of information by individual
NPDES permittees under the statewide
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general sanitary sewer overfiow (SSO) order and industrial stormwater permit. The
public is able to access this data through online reports. ' '

. CiWQSora similar system should be made available to NPDES POTW and Industrial
dischargers and they should be required to submit data online in a timely manner '
via a standardized system. This would improve the clarity and transpdrency of the
actual toxicity data and improve the enforcement timing and frequency at the
Regional Board.

CONCLUSION

Only 126 priority pollutants are regulated under the California Toxics Rule, yet thousands
of toxic chemicals are used every day. Toxicity testing is the safety net of the Clean Water
Act, but only if the toxicity results are used to target polluted effluent and the clean-up of
toxic surface waters. Most of the region’s aquatic ecosysterns have degraded biological
integrity. One of the most important actions to protect aquatzc life is to ensure that
receiving waters are not toxic. As explained by the EPA, an enforceable numeric toxicity
limit is the most protective strategy for aquatic life, and there should be enforcement
actions taken against those dischargers that create conditions which are harmful to
aquatic life. Currently, whole effluent toxicity testing is not being used effectivelyasa
regulatory tool to protect aquatic life in the Los Angeles Region, especially given the
erosion of permit requirements from numeric limits to triggers in response to the State
Board’s indecision in 2003. Because the State Board ruling in 2003 was statewide, similar
results as found in this study in Los Angeles and Ventura Counties are expected
statewide. It is time to repair the safety net and ensure that California’s waters and all
dependent living organisms are adequately protected.
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Basin Plan
awaQqs
CTR

CWA

DDT

EPA

LCs0

NDN

NOEC

NOV
NPDES
Ocean Plan
PCB

POTW
Regional Board
State Board
TIE |
TRE

TSO

TUa

TUc

WET

Water Quality Control Plan for Los Angeles Basin
California Integrated Water Quality System
California Toxics Rule

United States Clean Water Act
Dichlorodiphenyltrichloroethane:

United States Envirdhmentaf Protection Agency
Lethal Concentration for 50% of the test organisms
Nitrification/Denitrification

No Observed Effect Concentration

Notice of Violation

National Pollution Discharge Elimination System
California Ocean Plan

Polychlorinated biphenyls

Publically Owned Treatment Works

Los"Angeles Regional Water Quality Control Board
California State Water Resources Control Board
Toxicity Identification Evaluation |
Toxicity Reduction Evaluation:
Time Schedule Orders
Acute Toxicity Unit

Chronic Toxicity Unit

Whole Effluent Toxicity
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NPDES Discharger Discharger Number,
Alamitos Generating Station, AES CA0001139
Avalon Wastewater Treatment Facility CA0054372
Burbank Water Reclamation Plant CA0055531
Camarillo Water Reclamation Plant CAD053597
Camrosa Water Reclamation Facility CA0059501
Carson Joint Water Pollution Control Plant CAQ053813
Carson Refinery, BP CA0000680
Dominguez Hills Tank Farm CAN052949
El Segundo Generating Station CA0001147
El Segundo Refinery, Chevron CAG000337
Fillmore Wastewater Treatment Plant CA0059021
Foothill Feeder Power Plant CA0059641
Glendale Water Reclamation Plant CA0053953
Harbor Generating Station CAD000361
Haynes Generating Station CA0000353
Hill Canyon Wastewater Treatment Plant CA0056294 -
Hyperion Treatment Plant CA0109991
Long Beach Generating Station | CA0001371
Long Beach Water Reclamation Plant CA0054119
Los Coyotes Water Reclamation Plant CA0054011
Mandalay Generating Station CA0001180
Ojal Valley Wastewater Treatment Plant CA0053961
Ormond Beach Generating Station CA0001198
Oxnard Wastewater Treatment Plant CAD054097
Pomona Water Reclamation Plant CADD53619
Redondo Generating Station, AES CA0001201
Rio Hondo Power Plant - CA0059633
San Jose Creek Water Reclamation Plant CA0053911
Santa Paula Water Reclamation Facility CAQ054224
Santa SusanaField Laboratory, Boeing CA0001309
Saugus Water Reclamation Plant CA0054313
Scattergood Generating Station CA0000370
Simi Valley Water Quality Control Plant CAD055221
Tapla Water Reclamation Facility, Las Virengas, Malibu Creek | CA0056014
Terminal Island Treatment Plant B CA0053856
Tiliman Water Reclamation Plant CADD56227
Torrance Refinery, ExxonMobile Corporation CA0055387
Valencia Water Reclamation Plant CA0054216
Ventura Water Reclamation Facility CA0053651
West Basin Water Recycling Plant CA0063401
William E. Warne Water Reclamation Plant | CA0059138

Whittier Narrows WWRP

CAD053716
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A. Acute Toxicity Testing

1. Methods and test species. Test Species and Methods for Discharge Serial Nos. 001 and 002. The Discharger shall conduct
96-hour static renewal acute toxicity tests on flow-weighted 24-hour composite effluent sampies. When conducting toxic-
ity tests in accordance with a specified chronic test methods manual, if daily observations of mortality make it possibie to
also calculate acute toxicity for the desired exposure period and the dilution series for the toxicity test includes the acute
IWC, such method may be used to estimate the g6-hour LC50. The presence of acute toxicity shall be estimated as specified
in Methods for Measuring the Acute Toxicity of Effluents and Receiving Waters to Freshwater and Marine Organisms {(EPA 821-
R-02- 012, 2002), with preference for west coast vertebrate and invertebrate species.

2. Frequency
a. Screening - The Discharger shall conduct the first acute toxicity test screening for three consecutive months in 2006.
Re-screening is required every 24 months. The Discharger shall rescreen with a marine vertebrate species and a marine
invertebrate species and continue to monitor with the most sensitive species. If the first suite of re-screening tests
demonstrate that the same species is the most sensitive, then the re-screening does not need to include more than
one suite of tests. If a different species is the most sensitive or if there is ambiguity, then the Discharger shall proceed
with suites of screening tests for a minimum of three, but not to exceed five, suites.

b. Regular toxicity tests - After the screening period, monitoring shall be conducted monthly using the most sensitive
marine species.

3. Toxiclty Units. The acute toxicity of the effluent shall be expressed and reported in Acute Toxic Units, TUa,
where, TUa = 100
LC50

The Lethal Concentration, 50 Percent (LC50) is expressed as the estimate of the percent effluent concentration that causes
death in 50% of the test population, in the time period prescribed by the toxicity test.

B. Chronic Toxicity Testing

1. Methods and test species. The Discharger shall conduct critical life stage chronic toxicity tests on 24- hour composite ef-
fluent samples in accordance with USEPA’s Short Term Methods for Estimating the Chronic Toxicity of Effluents and Recelving
Waters to West Coast Marine and Estuarine Organisms, 1995, (EPA/600{R-95/136). Pursuant to the 2005 California Ocean Plan,
upon the approval of the Executive Officer of the Regional Water Board, the Discharger may use a secm?d tier c.>rganis.m
(e.g., silverside) if first tier organisms (e.g., topsmelt} are not available. However, the Discharger is requrre'd to immediately
resume the chronic toxicity test using the original testing organism as soon as this organism becomes a‘v?llable. When a
chronic toxicity test method that incorporates a 96-hour acute toxicity endpoint is used to monito'r toxicity EEt the chronic
IWC in effluent discharged from Discharge Serial No. 003 or 0604, the g6-hour acute to;::icity st?tlstlca[ endpoint shall also be
reported as LC50 and TUa, along with other chronic toxicity test results required by this permit.

2. Frequency

a. Screening - The Discharger shall conduct the first chronic toxicity test screening for three consecutive months in

2006. Re-screening is required every 24 months. The Discharger shall resc‘reen \:vith a marine verl_:e‘brate SI?eUTfs,t ; ema-
rine invertebrate species, and a marine aiga species and continue tc_) monitor with tl'u? most sen:twe spec;e‘s‘ e
first suite of re-screening tests demonstrate that the same species is tl'.ne most sen51t|ve.,-then 't.f e }:‘e-sc_reem:;ig a0

not need to include more than one suite of tests. if a different species is t'he most sensitive or if there ;cse zrcr;ﬁvge Sﬁ,ites _
then the Discharger shall proceed with suites of screening tests for a minimum of three, but not to ex , .

b. Regular toxicity tests - After the screening period, monitoring shall be conducted monthly using the most sensitive

species.
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3. Toxicity Units. The chronic toxicity of the effluent shall be expressed and reported in Chronic Toxic Units, TUc, where,

TUc= 100
NOEC :
The No Observable Effect Concentration (NOEC)is expressed as the maximum percent effluent concentration that causes

no observable effect on test organisms, as determined by the results of a critical life stage toxicity test.

€. Quality Assurance

1. Concurrent testing with a reference toxicant shall be conducted. Reference toxicant tests shall be conducted using the
same test conditions as the effluent toxicity tests (e.g., same test duration, etc).

5. If either the reference toxicant test or effluent test does not meet all test acceptability criteria (TAC) as specified in the
test methods manual (EPA-821-R-02-012 andfor EPA/600/R-95/136), then the Discharger must re-sample and re-test within 14

days.

3. Control'and dilution water should be receiving water or laboratory water, as appropriate, as described in the manual. if
the dilution water used is different from the culture water, a second control using culture water shali be used.

4. A series of at least five dilutions and a control shall be testad. The dilution series shall include the instream waste concen-
tration (IWC), and two dilutions above and two below the IWC. The acute IWC for Discharge Serial Nos. 001 and 002 is 19%
effluent. The chronic IWC for Discharge Serial Nos. 001 and 002 is 0.60% effluent; the chronic IWC for Discharge Serial No.
003 is 0.66% effluent; the chronic IWC for Discharge Serial No. 004 is 0.86% effluent ' :

5. Because this permit requirés sublethal hypothesis testing endpoints from the 1995 West Coast marine and estuarine WET
test methods manual and the 2002 East Coast marine and estuarine WET test methods manual, with-in test variability must
be reviewed and variability criteria [e.g., Minimum Significance Difference (MSD) bound, Percent. Minimum Significance
Difference {(PMSD) bounds] must be applied, as specified in the test methods manuals. The calculated MSD (or PMSDs) for
both reference toxicant test and effluent toxicity test results must meet the MDS bound (or PMSD bounds) variability crite-
ria specified in the test methods manuals.

D. Accelerated Monitoring
If the effluent toxicity test result exceeds the limitation, then the Discharger shall imm ediately implement accelerated toxicity

testing that consists of six additional tests, approximately every two weeks, over a 12- week period. Effluent sampling for the
first test of the six additional tests shall commence within 5 working days of receipt of the test results exceeding the toxicity

limitation.

1. I all the results of the six additional tests are in compliance with the toxicity limitation, the Discharger may resume regu-
far monthly testing.

. 2. If the result of any of the six additional tests exceeds the limitation, then the Discharger shall continue to monitor once
every two weeks until six consecutive biweekly tests are in compliance. At that time, the Discharger may resume regular
monthly testing.

3. If the results of any two of the six tests (any two tests in a 12-week period) exceed the limitation, the Discharger shall
initiate a Toxicity Identification Evaluation {TIE} and implement the initial investigation Toxicity Reduction Evaluation {TRE)
Workplan.

4. If implementation of the initial investigat?on TRE workplan (see item E below} indicates the source of toxicity (e.g., a tem-
porary plant upset, etc.), then the Discharger shall return to the regular testing frequency.
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E. Preparation of an Initial Investigation TRE Workplan

The Discharger shall prepare and submit a copy of the Discharger’s initial investigation Toxicity Reduction Evatuation (TRE)
workplan to the Executive Officer of the Regional Water Board for approval within go days of the effective date of this permit.
If the Executive Officer does not disapprove the workplan within 60 days, the workplan shall become effective. The Discharger
shall use USEPA manual EPA/833B-99/002 (municipal} as guidance, or most current version. At a minimum, the TRE Workplan
must contain the provisions in Attachment G. This workplan shall describe the steps the Discharger intends to follow if toxicity
is detected, and should include, at a minimum:

1. A description of the investigation and evaluation techniques that will be used to identify potential causes and sources of
toxicity, effluent variability, and treatment system efficiency. '

2. A description of the facility’s methods of maximizing in-house treatment efficiency and good housekeeping practices,
and a list of all chemicals used in the operation of the facility; and,

3. If a toxicity identification evaluation (TIE} is necessary, an indication of the person who would conduct the TIEs (i.e., anin
-house expert or an outside contractor). See MRP Section V.F.3 for guidance manuals.

F. Steps in Toxicity Reduction Evaluation (TRE) and Toxicity Identification Evaluation (TIE)

1. If results of the implementation of the facility’s initial investigation TRE workplan indicate the need to continue the TRE/
TIE, the Discharger shall expeditiously develop a more detailed TRE workplan for submittal to the Executive Officer within
15 days of completion of the initial investigation TRE. The detailed workplan shall include, but not be limited to:

a. Further actions to investigate and identify the cause of toxicity;

b. Actions the Discharger will take to mitigate the impact of the discharge and prevent the recurrence of toxicity; and

c. A schedule for these actions.

2. The following section summarizes the stepwise approach used in conducting the TRE:
a. Step 1 includes basic data collection.

b. Step 2 evaluates optimization of the treatment systemn operation, facility housekeeping, and selection and use of in-
plant process chemicals.

¢. If Steps 1 and 2 are unsuccessful, Step 3 implements a Toxicity Identification Evaluation (TIE) and employment of all
reasonable efforts using currently available TIE methodologies. The objective of the TIE shall be to identify the sub-
stance or combination of substances causing the observed toxicity.

d. Assuming successful identification or characterization of the toxicant(s), Step 4 evaluates final effluent treatment
options.

e. Step 5 evaluates in-plant treatment options.

ol method has been implemented. Many recommended TRE

elements parallel source control, pollution prevention, and storm water control pr?gram best minage:;e:z gizcz::i
icati rts, evidence of compliance with those requirements may be suiiici 0
(BMPs). To prevent duplication of efforts, e o the facity’s
i § iring the first steps of a TRE to be accelerated testing a t :
ply with TRE requirements. By requiring B e iy to tha re-
' ini . All reasonable steps shall be taken tore y
TRE workplan, a TRE may be ended inits early stages nat uce toxicit
quired IevFe)z[ T,he TRE may be ended at any stage if monitoring indicates there are no longer toxicity violations.

f.Step 6 consists of confirmation once a toxicity contr
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3. The Discharger may initiate a TIE as part of the TRE process to identify the cause(s) of toxicity. The Discharger shall use
the USEPA acute manual, chronic manual, EPA/600/R-96-054 (Phase 1), EPA/600/R-92/080 (Phase 1), and EPA-600/R-92/081

(Phase I}, as guidance.

4.1 aTRE[TIEs initiated prior to completion of the accelerated testing required in Section V.D. of this program, then the
accelerated testing schedule may be terminated, or used as necessary in performing the TRE/TIE, as determined by the Ex-

ecutive Officer.

5. The Regional Water Board recognizes that toxicity may be episodic and identification of causes of and reduction of
sources of toxicity may not be successful in ali cases. Consideration of enforcement action by the Board will be based, in
part, on the Discharger’s actions and efforts to identify and control or reduce sources of consistent toxicity.

G. Ammonia Removal

1. Except with prior approval from the Executive Officer of the Regional Water Board, ammonia shall not be removed from
bioassay samples. The Discharger must demonstrate the effluent toxicity is caused by ammonia because of increasing test
pH when conducting the toxicity test. It is important to distinguish the potential toxic effects of ammonia from other pH
sensitive chemicals, such as certain heavy metals, sulfide, and cyanide. The following may be steps to demonstrate that the
toxicity is caused by ammonia and not other toxicants before the Executive Officer would allow for control of pH in the

test.

2. There is consistent toxicity in the effluent and the maximum pH in the toxicity testis in the range to cause toxicity
due to increased pH.

b. Chronic ammonia concentrations in the effluent are greater than 4 mg/L total ammonia.

c. Conduct graduated pH tests as specified in the toxicity identification evaluation methods. For example, mortality

should be higher at pH 8 and lower at pH 6.
d. Treat the effluent with a zeolite column to remove ammonia. Mortality in the zeolite treated effluent should be

lower than the non-zeolite treated effluent. Then add ammonia back to the zeolite-treated samples to confirm toxicity
due to ammonia.

5. When it has been demonstrated that toxicity is due to ammonia because of increasing test pH, pH may be controlled us-
ing appropriate procedures which do not significantly alter the nature of the effluent, after submitting a written request to
the Regional Water Board , and receiving written permission expressing approval from the Executive Officer of the Re-

gional Water Board .
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' Total
Efftuent Total Violations
Name of Station Recelving Water NDN | Exceedances |Viclations with TIEMTRE Info
2000-2008 |Recorded| Enforcement
Action
Burbank WWRP UpperLARwer | 6/1/03 75 0 0 TIE began in January 2008.
. Arroyo Conejo, tributary
Camarilio WWRP of the Calleguas Creek 1122107 17 10 9
Conejo and Calleguas
Camrosa WWRP Crecks None 1 1 0
6amn BP Refinery TIE/TRE. Discharge completed eliminated and transferred to waste
"Watson Refiriery” Dominguez Channel | None k3l 0 0 waler freatment system. (Annual Report with no date)
Dominguez Hills Tank Farm Cornptor};ﬁ::ek bla None 0 0 0
Filimore WWTP Santa Clara River None 21 16 3
. Castaic Lake Afterbay,
Foothill Fesder Power Plant Santa Clara River N/A 0 0 0
. TIE began in May 2008 {not ammonia for sure since NDN already in
Glendalo WRP LA River SNio7 82 0 0 place; a metaf or volatile organic are curmently suspected)
. Arroyo Congijo, trbutary
Hill Canyon WWRP of the Calleguas Creek. 3105 5 1 ¢
Long Beach WWRP San Gabriel River 101403 5 9 0
Los Coyotes WWRP San Gabriel River | 10/1/03 37 0 0
) TIE/TRE for 2004 exceadances buf cause of toxicity was not deter-
Ojai Valley WWTP Ventura River 8nmr 25 0 0 mined (altim, zing, auminum and others tested as suspecis).
TRE conducted May 2005. Toxicity in receiving water was determined
Pomona WIWRP San Jose_ Cre_ek, San 101103 87 1 0 to not be caused by the plant efluent. No source was indicated.
Gabriel River
San Jose Creek and
San Jose Cresk WWRP San Gabriel River 10/1/03 25 0 ¢
Ditch flowing to Santa 1
Santa Paula WWTP Clara River None 7 3
Santa Susana, ibutaries of LA River | None 2 0 0
Boelng Fioki Lab trbutaries of
TIE/TRE in 2004 found alum to be the cause; TIE monitoting again in
2005 because toxicity returned but unable to determnine the cause.
Saugus WWRP Santa Clara River | 101103 g1 0 0
2 0
Simi Valloy WWRP Calleguas Creek | 9/1/04 15
o con-
[Tapia WRF, Las Virengas, MalibuCreek || 0 0 0
Matibu Creek TIE from 02-05: foxicity mostly due to ammonia, but aiso partiy fo an
additional non-polar organic compound. TIE initiated in 2005: cause
Segtem— 0 likely ammonia. 2008 exceedances lead o accelerated mgltontng
er, < . L not am-
Tiflman WRP UpperLARIWer | 9407 4 6 which is showing that toxicty s being caused by metals an
(50%) monia.
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Total
Efftuent Tat#t | Violations
Name of Station Receiving Water N/ON | Excesdances | Violations with TIEITRE info
2000-2008 | Recorded | Enforcement
Action
Torrance ExMob Refinery TIETRE for stormwaer and treated groundwater in 2003:
the testing was inconclusive but detemmined it was not
caused by the plant operations; most likely a positively
Dominguez Channel NIA 17 5 0 charged organic moleculs. in 2005: TIE for acute toxicity of
stormwater, suspected a degreasing agen but inconclusive
and discontinued due to depletion of stored sample.
Valencia WWRP TRE/TIE in May 2007. Toxiciy determined fo be minor and
Santa Clara River 1011103 80 0 i} episcdic and no cause was determined.
Ventura WWRP TIE began in 2005, Zinc was determined to be the causs of
the toxicity. The most likely source of the elevated zinc
|concentralions appeared o be periodic inputs to the plant
Ventura River Not fully 13 13 8 from the service area.
William E. Wamne Power Plant Tributary of Santa Clara River NIA No tox testing required
[hittior Narrows WWRP San Gabriel River 101703 3 o] o




APPENDIX E: SUMMARY OF EXCEEDANCES, FOLLOW-

i

UP AND

ENFORCEMENT FOR OCEAN DISCHARGERS

License to Kill

EfﬂE:?nt Total Total
Recelving ceedan Viola- | Violations
Name of Station N/DN tions | with En- TIEfTRE Info
Water ces
: 2000- Re- | forcement
corded] Action
2008
Alamitos Generating Station | Pacific Ocean N/A 4 1 o
Avalon WWTP Pacific Ocean N/A o 0 0
Carson JWPCP Pacific Ocean N/A 17 0 o]
El Segundo Gen. Station Pacific Ocean NJA 0 0 ]
El Segundo Chevron Refinery |Pacific Ocean N/A 2 0 0
Iﬂarbor Gen. Station Pacific Ocean N/A 0 1 o
Haynes Gen. Station Pacific Ocean NJA 0 0 0
Hyperion WWTP Pacifi¢ Ocean N/A 9 4 (o}
Long Beach Gen. Station Pacific Ocean N/A 0 2 o}
A TIE was initiated in early 2002. An-
Mandalay Gen. Station Pacific Ocean N/A 3 1 0 Z;ZZ;Z&:;:;i;:z;;e:e]:eﬁ?::gso be
negligent.
Ormond Beach Gen. Station | Pacific Ocean N/A 1 1 1
Oxnard WWTP Pacific Ocean N/A 1 0 0
fgedondo Beach, AES Pacific Ocean NJA 1 1 1
Rio Hondo Power Plant Pacific Ocean NJA o 0 o
Scattergood GS Pacific Ocean N/A 0 s 0
TRE began in 2008. Source not deter- -
mined yet.(toxicity is reduced by re-
Terminal Istand WWTP Pacific Ocean N/A 63 12 o moving surfactants, metal detoxifica-
tion, removing non-polar organics).
Pacific Ocean
West Basin WWRP through Hy- None No tox testing required

perion Outfali






