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M. Jeamme Townsend ' SWRCB EXECUTIVE

Clerk o the Board

Siate Water Resources Control Board
16001 1 5reel

Sucramento, A 03814

Subject: Comment Letter — Policy for Toxicity Assessment and Control
Dear Ms. Townsend:

The Citv of 1 akewood appreciates the pppotiumty to conument. ug@-ﬁ%fimz,jS%IL@‘ﬁ proposed draft Policy tor
Toxicily Assessment and Controls We recognize and -ap-p-reciatﬁ--th@leﬁfmﬁi that State Bﬁafd's{aff has put
‘ato the development of the proposed Draft Policy far Toxicity Assessment and Control {the Draft Policy):
However, thers are several areas of concern 'we wauld like to bring 10 your attention regarding the Draft

Policy.

The first area of conecm ‘e the expanston of the WET testing o the purpose of MS4 permitting 18
inappropriate and unsupported. The Trraft Policy and the loxicity test methods it requires were prizparily
designed for wastewater and other steady discharges. However, the Drafl Poticy was expanded to cover
stormwater and dry-weather [lows, which differ significantly {from wastewater discharges, without
suflicient scientitic hasis and withoul nocessary guidance for implementation. MG discharges (both &ry
and wet weathier} rypicaily exhibit highly variable flow rates.and  comstituent concontrations, receive
pollutants from a wide range of sources (.2, atinospheric depositiony, ard are not amenabie to treatment
by the processes ased to treal wastewater discharges. [INeither LSEPA nor the State Board has
econducted any appropriate studies or data collection or provided auny evidence to suppori the
expansion of the WET testing 0 discharges regulated by MS mifs, Asd resuly the Draft Policy
provides no cuidance for M54 Yermittees and leaves too Miany sl cant -detail ;ggm.'i};{éff{e@ionalfBﬁﬁr&’s
discretion. including how moenitonng and testing should be conducted for ntermitient, amickly changing
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flows, and how comphange determinations chould be made. The expansion 1o MS4 permittees will lead
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to a significani InCrease in enforcement aclions and related appeals.

IF enacted, small cities will be placed in the untenable position of having to conduct extensive mONItorng,
accelerated monitoring, and toxicity reduction evaluations (TREs), particularly for areas where there 18 0O

principal permitiec for the MS4 permit. This will likely result in du Slcative moniforing and unngcessary

expenditures.  Under ihe Draft Policy, a single test failure during the compliance monitorimg would be

considersd as a violation, triggering requirements to conduct six accelerated 1ests within 12 weeks and
TREs. The cost of complying with these requirements will be exorbitant and could greatly exceed the
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costs evistoned by Staff in the Suaff Report accompanving the Dran Policy. For example, the Ciy of
Sun Bernardino has spent more than $100.000 on aceelerated monitoring  and prefinunary Toxic
Identification Evatuations {TIEs) over the fast 10 years. In every instance, it appears that the initial failure
of the chronic sub-letha! tox; CIty test usiig Ceriodaphnia dubie (freshwater flea) tor reproduction was due
16 rowine (annual) culture crashes at the analvtical laboratory.

Smail cities are already uider enomous fimancial pressure and have been cutting staff, mposing
turfoughs and pay reductions, and otherwise reducing their budgets. Essential services will be cut even
further 1n order 1o afford to comply with the proposed Draft Policy. In Lakewood, storm water programs
are paid from the general fund, With the state constantly threatening 1o take funds from local
govemments to help balance the 325 billion budget deficit any added cost such as the oroposed Drafi
Policy just does not help.

Last, the Druft Policy requires the use of the TST method to test for WET, even though the TST method
was established by USEPA ag guidance in June 2010 and has not been through the public review and
COMUNEnt process. Iﬂgﬁ"{_g@;@ﬁg@_{i_@ﬂ;;c:i_entiﬁcal_hf dhproven. and the sdoption of the method wil
wovide no additional protection for the a vatic_environment. The use of the TST method is highly
problematic due for the following reasons: '

e The TST method . asstmes that-an effiuent is toxic unless festing s -able. fo demonstrate that the
efitient is 11 fagt not foxic—a reversal-of the “présumpiion of nnocence,” and a si anificant departure
fromiiraditional practice, : :

*  The use of the TST method will lead to unaccepiably high false violation rates {i.e., deterniining that
an effluent sample is toxic when 1is, in truth, not toxic) according to analyses of USEPA WET hlank
data. Thé high false violation rates are likely due 1o inlierent variability in the toxicily testing method,
and pot to actual toxicity i effluent or receiving water samples. False findings of toxicity will fead to
the unnecessary expenditure of significant State and Regional Water Board angd MS4 permittees’
resourees to respond to non-toxic, false indications of toxicity, including Umecessary and unjustified
03y histings and development of TMDLs for nor-existent problems,

@ o addition; uader the Draft Policy, the false failure rate of the reasonable potential analysis.is top high
 And Wi‘ﬂ'fi‘"‘fi‘iéfém{“-fﬁ':m'é%&%% application of effluent limitations. -

Given the lack of validation of the TST method, we believe that it is prematie to apply the TST method
uniil the scientific basis and false_error rate of the method ‘is further evaluated, and until “sufficient
| evidence is gathered o siipport the application of the TST method 58 ny 16ric efffient Limitations and:as
applied to the types of discharges regiilated by MS4 permits. Wz also believe that x siigle test faiture
using o single surrogate species as proposed in the Draft Policy should never be construed to constitute a

perit violation.

The proposed Draft Policy should be adopted throogh a formal rule-making process and f.?ie State
Board must comply with the requirements in California Water Caﬁ@ Ségtmz_}s 13241 and 13242.
This is pariicularly important since the TST method upon which the Draft Policy is hased has not been
adopted through a public process. :
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The Cliv of | akewoad recommends that the State Board not adopt the Drail polioy for the purposc of
MS4 permitiing until appropriate studies and data collection are completed. and that nomeric effluent
{imitations for roxicity siould not be imposed for discharges regulated by NS4 permits.

We appreciaie your aitention 1o this mader, and look forward to working with the State Water Board and

its stafi on future revisions to the Dratt Policy.

Sincerely,

Lisa A. Rapp
Tirector of Public Works
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