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Clerk to the Board . SWRCB EXECUTIVE
State Water Resources Control Board

1001 “1” Street

Sacramento, CA 95814

Subject: Comment Letter-Policy for Toxicity Assessment and Control

This correspondence is prepared on behalf of the Bear Valley Water District. We are
a small ageney providing sewer service to the village of Bear Valley and surrounding

areas inthe Sierra Nevada Mountains at an elevation of 7000 feet. We service 544

residential and 17 commercial connections. This a recreational community in-ar

alpine setting with no industrial activities.

We are comménting on the Policy for Toxicity Assessment and Contiol because we
have been issued an NPDES permit for seasonal discharge and will thus be subject to
this Policy.

To begin with, we would like to place on the record out strong concurrence with the
elaborate and detailed comments on the Policy’s shortcomings as expressed by the
Clean Water ummit partners, California Association of Sanitation Agencies (CASA),
Tri-Tac, Bay Area Clean Water Association (BACWA), California Water Environment
Association (CWEA), and the Central Valley Clean Water Association (CVWCA).

We are a member of CVCWA and enclose for your consideration a set of concerns

that we share with the other member agencies of this valuable organization:

Please take to heed the overarching concerns from our industry regarding the use of
chronic toxicity testing, originally developed as a research tool to detect almost
indiscernible, sublethal effects on living organisms by highly diluted effluents, as an
enforcement mechanism. We mean this not, by any means, to advocate tolerance of
toxic conditions in waters of the state, but rather, to urge that all appropriate
resources be dedicated to solving real and solvable problems, rather than setting
loose a new command and control structure with a great potential for unintended
consequences.. In this age of scarce resources, it would be irresponsible to do
otherwise. '
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We particularly take note that the Staff Report issued in support of this policy is
devoid of documentation segarding specific instances of toxicity that have manifest

-as real world ?pr‘oblefnfér ;ljlfxere is no evidence that these objectives and effluent

limitsare necessary, ] very instance setting forth findings regarding toxicity and
‘effects of the same is qualified with “may be,” “might be,” or “could be.” There are no

y increase” without the Policy (see Staff Report at 45).

. ‘conerete exdmples pré%i&%id, only conclusory statements that “the potential for

ecological harm would lik

... With the uhii;érse-&ipersnﬁai care products available to society today, hundreds of

thousands of chemicals that have not been tested for aquatic toxicity potential,
much less their inherent synergy potential, it is no surprise that the vast majority of
effluent toxicity investigations are unresolved. To be fair, if the intent of this policy
is to render all effluents completely non ~toxic, the only reliable way to do so is to
require reverse-osmosis treatment across the board. Of course this would bankrupt
the vast majority of agencies, and create an unmanageable, verily, unimaginable,
legacy of toxic waste,

A"jté-@o'me point common sense must return to the fold. Tn our case, with up toa two-
year detention time in our Treatrient Pond, and up to another year of detention in
the Polishing Reservoir prior to discharge, which may happen once inten years, the

chances of timely responseto a toxicity episode are virtually nil. Yet, because of our
‘unique situation, which involves the influx of great volumes of pristine snowmelt (a
very low ionic strength water which is measured routinely ata pH of less than 6.0
Standard Units and is thus in itself, by definition, toxic, causing detrimental
physiological effects in organisms exposed to this pure substance) into the
reservoir, we have been assigned a monthly average discharge limit of 1.0 MGD and
thus could be categorized as a Major Discharger” triggering the automatic
“Reasonable Potential” for toxicity determination.

And so we ask the Board to consider the potential ramifications of this policy that

would require a tiny agency serving a mostly transient rate payer base, no

Industries except a dry-floor snowmobile repair shop, the ski area, USFS. L
campgrounds, two lodges, and with District annual Operations expenses totaling less

than $300X /yr, to increase it’s monitoring budget, already a sig'n.’if-icant portion of
the annual outlay, by multiple thousands of dollars to search for toxic conditions as

- defined by a test method which the USEPA itself has itself expressed reservations

with. We reference the 6 August 2010 letter from Tri-Tac to Paul Hann of SWRCE,
which relates: “...USEPA guidance warns: |
The interpretation of the results of the analysis of data from any of the toxicity tests

deseribed in this manual can become problematic because of the inherent variability
and sometimes unavoidable anomalies in biclogical data.b

The allowable frequency for criteria excursions should refer to truye
excursions.of the criteria, not to spurious excursions caused by analytical
variability or error.?...”
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' Notwithstanding the increase in monitoring expense, should any samples be
deemed “toxic,” whether they truly are or not {please note the 15% false positive
rate for these tests that was brought to your attention by other commenters at the
16 November 2010 workshop), the District would become subject to mandatory
minimum penalties as a result of this policy in addition to being required to embark
upon lengthy and very costly investigative protocols that could easily double our
operating expenses and would likely be inconclusive, or in a worst case seenario,
end up having additional treatment requirements imposed to no ultimate
environmental benefit. : '

For the foregoing reasons, and for the many other considerations brought to your
attention by other commenters urging caution as you consider this important
decision, we respectfully request that chronic toxicity testing continue toviewed as
the research tool it was originally designed to be, and please do notallow itbe
placed into the realm of enforcement.

Sincerely;

A S

jule S, Guerra
General Manager

Bear Valley Water District
P.0. Box 5027

Bear Valley, CA 95223
(209} 753-2112

ga L

Barbara Goodrich
Pirector
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CVCWA SUMMARY

IMPACTS ASSOCIATED WITH THE PROPOSED SWRCB
WHOLE EFFLUENT TOXICITY (WET) POLICY

Chronic toxicity testing will be required of essentially all dischargers
* This will include: '
® Publicly Owned Treatment Works (POTWSs)
* Industrial and construction stormwater dischargers
* MS4 Phase 1 and 2 NPDES stormwater Permits
~® Agricultural discharges under conditional waivers
* Costsassociated with this monitoring requirement will range from $120,000
£0 $240,000 per dis ge location over the life of a five-year permit cycle,

‘Excessive false positive error rate

*  15% of all non-toxic samples are expected to be identified as "toxic” based on
an evaluation of EPA blank data,

¢ Probability of failing at least one chronic toxicity test is 86% over the course
of one year and more than 99.9% overthe course of a five-year permit cycle
even if the discharge was actually non-toxic. '

* Non-toxic discharges will be perceived to be toxic, resulting in false public
perception of discharge and receiving water quality, and resources wasted to
attempt to find the cause of the "toxicity.”

Numeric chronic toxicity limits will be required for nearly all dischargers:

*  Every major POTW discharger (>1 MGD) = notwithstanding a lack of
Feasonable potential :

* All minor POTW dischargers with reasonable potentialt

* ' Water Boards will have the discretion to impose numeric chronic toxicity
limits forall MS4, individual storm water, and agricultural dischargers under
conditional waivers. -

* Water Boards will also have the discretion to impose acute toxicity limits on
all dischargers listed above as well,

Exceedances of numeric chronic {and acute) toxicity limits are Clean Water Act

violations subject to: S | o
* State penalties of up to $10,000 per day or $10.00 per gallon, and federal

penalties of up to $37,500 per day per violation. o | -
* Third party lawsuit and attorney fee liability, particularly if regulators deecide

to'take no enforcement actions,

! Due to the high false postifive error rate, it is likely that minor POTWs will trigger reasonable potential
based on sampling,
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« Additional costs associated with required accelerated testing of $108,000 to
$216,000 over a permit cycle.

+ Additional costs associated with required Toxicity Identification Evaluation
(TIE) testing ranges from $10,000 to over $100,000.

e Costs associated with conducting Toxicity Reduction Evatuations {TREs) can
be high and long lasting,

« (Costs associated with unnecessary treatment upgrades in response {0 false
positive toxicity exceedances can be astronomical.

» None of the costs associated with coming into compliance in instances of
actual toxicity were considered since these costs were determined to be “too
speculative.”

Essentially all waters of the State will be identified as impaired for toxicity:
 Clean Water Act section 303(d) impairment‘déz-ﬁgnatidn will occur if two-or
more receiving water samples are identified as toxic.

«  An89% chance of 303{d) impairment designation exists even fora
completely non-toxic receiving water.

« Once a waterbody is listed, the false positive error rate will make it
practically impossible to statistically demonstrate that a waterbody will meet
303(d) delisting requirements, even for a completely non-toxic receiving

. water.

+ TMDLs will therefore be required for all waterbodies without any way to
demonstrate that the waterbody will be attaining beneficial uses.

» Dischargers who have the TMDL allocations incorporated into NPDES
permits will be at risk for permit violations for non-toxic conditions,

 Erroneous 303{d) listings will divert State resources from development of
TMDLs with legitimate impairments.

LEGAL AND POLICY ISSUES ASSOCIATED WITH THE PROPOSED
SWRCB WHOLE EFFLUENT TOXICITY (WET) POLICY

The Proposed Policy and associated analytical tools were not prémalgazed or
established through formal rule making

e The Staff Report states that the “numeric objectives included in the Policy are
simply-a concise statement of several elements in U.8. EPA’s TST document.”
(See Staff Report at 65.) _

 The TST procedures were adopted from recent EPA guidance document that was
never released for public comment.

» The proposed Policy’s statistical procedures are not ¢ontained in the
formally adopted 40 CFR part 136 methods.

« This Policy likely represents “underground rulemaking.”
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The Policy is Unnecessarily Stringent.

* There is no evidence that these objectives and effluent limits are necessary.
Every instance setting forth findings regarding toxicity and effects of the
same is qualified with “may be,” “might be,” or “could be.” There are no
concrete examples provided, only conclusory statements that “the potential
for ecological harm would likely increase” without the Policy (see Staff
Report at 45).

* The compliance schedule provisions in the proposed Policy are
inappropriately restrictive. Essentially, ifa discharger currently monitors
for toxicity, that discharger may not be allowed time to come into compliance
with new more stringent limitations. Further, even where a compliance
schedule is authorized, the duration of the compliance schedule may not
exceed two years. Current State Water Board pol icy allows up to 10 years to
comply with-non-CTR ¢onstituents. '

* The statewide numeric objectives would not supersede existing narrative
objectives in the individual basin plans, thereby allowing regional water
boards to "translate” the narratives into additional or different limits.

The Proposed Policy conflicts with and is more stringent than federal law.

* The Policy is more stringent than required by federal law since it
automatically assumes reasonable potential for toxicity for large {more
than 1 mgd) POTWSs. This is contrary to the federal rule (40 CF.R.
§122.44({d)(1)(iv)), which only prescribes an effluent limit for toxicity where
there is “the reasonable potential to cause, or contribute to an i n-stream

excursion above the numetic criterion for whole effluent toxicity.”

* The Policy is more stringent than required by federal law since it requires
numeric effluent limits when not required by federal orstatelaw, (See:
Communities for a Better Environment (CBE) v. State Board/Tesoro,109
Cal.App.4th 1089, 1103-07 (2003); State Board Order No. WQ 91-03, 1991
WL 135460, at 12; 40 C.F.R. §122.44(k).

* The Policy is more stringent than required by federal law since it requires
maximum daily effluent limitations not required under 40 C.F.R.
§122.45(d)(2). The Policy attempts to argue that longer term limits would be
“imipractical,” which is not the regulatory standard, and the arguments are
not supported with adequate findings and evidence. Moreover, the Policy’s
Staff Reportactually contradicts this by including an alterhative for longer

- term average limits (see Staff Report at 54 (showing monthly and weekly
average limits for POTWs). :
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The Policy is more stringent than required by federal law because it will
result in more frequent determinations of effluent as toxic than use of the
procedures currently required under federal law for toxicity testing

All of the more stringent than federal law requirements become unfunded
state mandates. '

The Propased_Poquy Places Greater Importance on Ease of Enforcement than
Water Quality Protection. '

The main difference between the policy and the current regulatory approach
is that now, identified instances of toxicity must proceed to TIE/TRE or the
discharger is subject to enforcement. Under the proposed Policy, identified
instances of toxicity--including false positives--will constitute :
violations subject to administrative and civil enforcement.

The currentapproach, where effluent limits are prescribed for specific
toxicants identified as causing the failures, will result in greater'water quality
improvement than will the proposed Policy. The proposed Policy merely
makes test failures enforceable without changing anything in the effluent or
in the environment. This not only diverts resources from the identification
and reduction of the toxicity; but penalizes dischargers “genuinely
attempting to reduce toxicity through an aggressive TRE process” {see Staff.-
Report at 44). : _

‘The proposed Policy imposes tw‘o~differen§£-fways-m-*‘ffaﬁ”" a test (testresultor

percent effect), thereby increasing the likelihood of failure. Failures
constitute both “an exceedance of an effluent limitation” and “an excursion
above the objectives,” thereby causing two permit violations for each test
failure, by definition.

The Policy’s CEQA Checklist is maccurate.

-

The checklist finds “no impact” from the construction of new wastewater or
stormwater treatment facilities, which is inaccurate. {See Staff Reportat 78.)
The SAIC economic analysis states that reverse osmosis or other control
technologies may be required for some pollutants causing toxicity {see SAIC
Economic Analysis at 5-7.} Thus, the "no impact” selection was misplaced.
Further, an analysis of the costs of these treatment technologies was never
undertaken because the treatment needed is “highly site-specific.”
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The Water Code section 13241 and Economic Analyses are Inadequate.

* The Water Code section 13241 analysis is inadequate, without any citations
to facts or evidence to support the conclusions. (see Staff Report at 63-64).

* The Economic Analysis done by SAIC is inaccurate, as it was done prior to the
most recent modifications to the proposed Policy and is based on data from
before 2008. Moreover, the costs considered are only for monitoring, not for
compliance/treatment, enforcement, or citizen suit exposure. All of these
costs need to be considered as they are all above the current baseline
condition {except for TRE activities that are currently required).




