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Subject: Cdmmént Letter — Policy for T oxicity Assessment and Control
Dear Chairman Hoppin and Members:

The City of Camarillo (City) would like to take this opportunity fo provide comments regarding
the Draft Policy for Toxicity Assessment and Control dated October, 2010 (Draft Policy). The
Draft Policy is intended to supersede the toxicity control provisions of the Policy for the
TImplementation of Toxic Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of
California (SIP) and all toxicity testing provisions in Regional Water Quality Control Plans
(Basin Plans). As currently drafted, the Draft Policy will apply to discharges from municipal
separate storm SCWer systems (MS4) regulated by Phase I and Phase II national pollutant
discharge elimination system (NPDES) permits.

The City has a strong interest in the Draft Policy for both its implications on the Ventura County
MS4 NPDES permit and its use in TMDLs. The City has been actively involved with the
implementation of the Toxicity TMDL in the Calleguas Creek Watershed which is successfully

reducing toxic conditions the watershed. We are providing comments on the Draft Policy to
help facilitate the work that has already been done in the watershed.

As an active participant in the Calleguas Creek Watershed TMDL implementation management
committee, the City also supports the comments submitted by the management committee and
other watershed dischargers and has developed these comments {0 reflect concemns specific to
MS4 dischargers and not repeat the technical arguments presented in those letters.
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The City supports the goal of the SWRCB 1o develop a consistent statewide policy for toxicity

that adequately protects the receiving environment, including declaring samples toxic when they

our limited resources as is currently done by the Draft Policy.
In addition to this fundamenta] principal, we have identified several specific concerns with the
Draft Policy as outlined below:, ; '

1. The Draft Policy does -xiot_gd_@guatcly consider the implications of setting numeric objectives
for toxicity on stormwater dischargers.

2. The Draft Policy creates fundamental shift in the Current approach to the regulatidn of
Stormwater as the SIP does not apply to stormwater discharges'. The Draft Policy clearly

3. The variable nature of stormwater runoff presents unique challenges to accurately
characterizing water quality and potential receiving water impacts. This is especially true for
toxicity monitoring where the science required to characterize stormwater toxicity is lacking
and wastewater derived methods are not apphicable. The Draft Policy does not adequately
address these challenges. '

Fundamentally we feel that the Drafi Policy was developed to address wastewater toxicity
concerns and stormwater specific issues have not beeq sufficiently addressed or evaluated. As a
tesult, we feel that stormwater discharges should not be included in the Draft Policy until these
issues are resolved. However, we recognize that the development of consistent toxicity
monitoring provisions may be valuable for furthering the development of toxicity
implementation procedures. As a result, we have identified an alternative approach to address
the identified concerns with the Draft Policy as follows:
L. Replace the numeric objectives with a consistent statewide narrative objective.

2. Include an explicit statement that the intent of the policy is to only establish monitoring
requirements for stormwater dischargers at this time.

3. Identify that stormwater specific implementation procedures will be evalua_ted d_uring‘ '
future revisions to the policy and wastewater implementatiop proc.edu:res o_uthnegl in _the
Draft Policy will not be used to implement the narrative‘: toxi_(nty (?b_] ectives in the interim.
The stormwater specific provisions will include the ldentiﬁc-auon of act%on ieve}_s for
guiding an iterative process for identification of the constituents causing persistent

T 4s noted on Page 3, footnote | of the SIP, the SIP does not apply to the regulation of stormwater discharges.
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toxicity and implementation of control strategies to reduce the causes of persistent
toxicity-

The attachment provides more detailed recommendations for changes to the Draft Policy. In
addition, we support the comments and mark up of the Draft Policy submitted by CASQA.

We appreciate your consideration of our comments. If you have any questions about the
comments, please contact Lucia M. McGovern at Imceovern@ei camarilio.ca.us or (805) 388-
5334.

Sincerely,

_ gruce Feng 7

City Manager
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City of Camarillo

Comments on the Draft Policy for Toxicity Assessment and Control

Numeric Objectives for Chronic Toxicity are Inappropriate and Problematic for
Stormwater Dischargers

As outlined in the CCW MOA letter, there are a number of reasons why numeric toxicity
objectives are not necessary. In addition to the issyes identified in that letter, we feel that there

are recognized in the Draft Staff Report and are key to the selection of alternatives of how to
address stormwater discharges. These characteristics are significantly different from a
continuous wastewater discharge for which most of the Draft Policy analysis was conducted.

When evaluating the type of objective to develop for the policy, the Draft Staff Report did not
ceven consider the impact of selecting a numeric objective on dischargers other than wastewater
dischargers. Under Issue 1C: Objective Type, the Draft Staff report repeatedly references the
SIP, which is not applicable to stormwater dischargers, and NPDES wastewater permits and
point source WDRs. MS4 dischargers are not discussed and the implications of a numeric
objective for these types of discharges are not evaluated. The alternatives discussion identifies
the potential issues with numeric objectives for wastewater dischargers, but not other types of
discharges in determining which alternative to select. However numeric objectives will also

Under Issue 1D, the Draft Staff Report determines that the application of numeric efflnent limits
is infeasible for a number of reasons, including the findings of the Blue Ribbon Panel report.
However, the Draft Staff Report does not recognize that the same reasons that make_ the
application of numeric effluent limits infeasible apply to “the use of nurperic objectives,
especially for dischargers subject to toxicity TMDLs. In ps.artlcgiar,‘the follompg staff:ment on
page 45 of the Draft Staff Report justifies the use of numeric objectives for toxicity. “Numeric
toxicity objectives are an efficient regulatory tgol when expressed as efﬂufnt h;péz l}ﬁfﬁ;}:;
measurement of compliance is c}eariy_deﬁned. The Draft Pf)hcél iilfe)zg II:fn i;o:r é o how Sty
as to the measurement of compliance is defined when numeric e _

utilized, as is the case for non-wastewater discharges and 303(d) listings.

. N ‘
Iths the Draft Policy does mnot require numeric ?fﬂl.wnt lmntat;{);s Hfori Ss;olztiirl;:?ef;
?iscl?a]iggzrs by establishing a statewide numeric toxicity objgctlgfe, _ttlgeﬂ]i)rzz; gh c;h :3;’ oo et
? . . ml
i dischargers potentially subject to numeric i .
m?ihnl Mg DStinﬁe:[zigZ;n:Znt pﬁ)cess. The ability of stormwater dischargers to meet the proposed
an .
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numeric objectives in 2 cost-effective manner consistent with the Blue Ribbon Panel report
remains in question and is not addressed or evaluated in the Draft Staff Report.

Developing a NUMeTic toxicity objective removes the flexibility to appropriately address and
control toxicity in stormwater discharges. However, the use of a narrative objective, combined
with action levels that trigger an iterative implementation approach for identifying and
controlling toxicity, would still achieve the goals of the Draft Policy and address the identified -
concerns with a numeric objective. Asa result, we request that the use of narrative objectives be

more fully evaluated and identified as the preferred alternative.

Reguested Changes:

Replace the numeric objectives in the Draft Policy witha clear narrative objective.
Pblicy Represents a Fundamental Shift in the Regulation of Stormwater Discharges

The Draft Policy creates a findamental shift in the current approach to the regulation of
stormwater as the SIP does not apply to stormwater discharges' . The Draft Policy does not
provide a rationale or justification for this significant policy change and contains a number of
inconsistencies and references that may result in the application of numeric effluent limits t0
stormwater discharges. Our comments on these inconsistencies are provided below.

The Intent of the Applicability of the Draft Policy to Stormwater is Unclear

The Draft Policy and the Staff Report for the Draft Policy provide numerous contradictory
statements regarding the applicability of the Draft Policy to discharges of stormwater. These
contradictions center on the intent to require monitoring of stormwater discharges for toxicity or
compliance with the pumeric objective. This is 2 key distinction as monitoring requirements
involve data collection that could inform management actions whereas compliance with the
objective subjects stormwater dischargers to mandatory minimuim penalties (MMPs) and third
party law suits, despite best efforts (MEP) to control toxicity. The Blue Ribbon Panel, as
convened by the State Board, in their final report noted that the development of enforceable
numeric effluent limits were not feasible® and the inconsistencies in the Draft Policy should not
have this unintended resuit.

The Draft Policy is unclear as to its applicability to stormwater in the following ways:

Contradiction in the Establishment of Numeric Effluent Limits for Stormwater
Dischargers

The Staff Report examines three alternatives for the requirements for stormwater in Issue
{D. The alternatives considered are: |

Alternative 1. No Action

: As noted on Page 3, footnote 1 of the SIP, the SIP does not apply to the regulation of stormwater discharges.
AStm_'m Water P_anel recommendations for the California SWRCB regarding “The Feasibility of Numeric Effluent Limits
pplicable to Discharges of Storm Water dssociated with Municipal, Industrial and Constructions Activities, June 16, 2000,

Specific Comments on Draft Policy for Toxicity Assessment and Control "7 Page2
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Alternative 2. Require NPDES permits for MS4 and individual and industrial storm
water dischargers to include numeric effluent limitations for chronic
toxicity. '

Alternative 3. Require MS4 and individual and industrial storm water dischargers to
include chronic toxicity monitoring, 'J

"..provides a feasible alternative o numeric effluent limitations and increases
protections for aquatic life beneficial uses.” Yet the intent of the monitoring alternative
Is unclear as it also states it does not preclude establishment of numeric effluent limits:

“Nevertheless, this option will not preclude the Water Boards Srom establishing numeric
effluent limits for foxicity in Phase I and Phase JT MS4 permits, and individual industrial
Storm water permits if is deemed appropriate. ”

recommended alternative (i.e. alternative 2 - requirement of chronic toxicity monitoring)
_ in the Staff Report.

Contradiction in the State Water Board’s Goals for the Project in the Staff Report
The project description of the Staff Report for the Draft Policy states:

“The State Water Board’s goals for this project are to have Regional Water Boards
convert the Policy’s WET objectives into effluent limitations in order to: prolect aquatic
life beneficial uses; provide regulatory consistency; provide a basis Jor equitable
enforcement; and fulfill the requirements of State Water Board Resolution No. 2005-

0019.”

As noted above, the Staff Report selects the chronic toxicity moniton'ng requirements
over establishment of numeric effluent limits as the recommended alternative. _HQWt:::ver,
the stated goal of the project, to convert the objectives into effluent limitations,

contradicts the recommended approach for stormwater.

Recommended Changes:

icy i i itorin
Include an explicit statement that the intent of the policy is to only establish moni g
nelu |

requirements for stormwater dischargers at this time.

— . Page =
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Allowing State Board and/or Regional Boards to Impose More Stringent Requirements
without Criteria to Justify Such Requirements Contradicts the Establishment of Statewide
Objectives to Protect Beneficial Uses and/or the Statewide Consistency of Objectives for
Toxicity ’

The Draft Policy will supersede the SIP. Yet, the Policy also states that the State Water
Resources Control Board or Regional Water Quality Control Boards may impose more stringent
requirements than those contained in the Policy, where appropriate. These two statements
appear contradictory and should be clarified. '

By superseding the SIP, the Policy establishes water quality objectives that protect the aquatic
life beneficial uses of waters of the United States and surface waters of the State. By
superseding conflicting Basin Plan provisions, the Policy ensures statewide consistency. If more
stringent requirements are imposed, then those provisions would be in conflict with the Draft
Policy, resulting in a conclusion that either (1) the Drait Policy itself fails to establish water
quality objectives to protect beneficial uses or (2) statewide consistency is not appropriate and it

is therefore not necessary for the Policy to supersede conflicting Basin Plan provisions.
Recommended Changes:

.Modify the Draft Policy langnage to clarify that the Policy will supersede existing conflicting

Basin Plan provisions and remove language allowing discretion by State Water Resources
Control Board and/or Regional Water Quality Control Boards to establish more stringent limits.

Draft Policy does not adequately address the implementation of the policy for stormwater:
dischargers

The Draft Policy is structured to prescribe implementation procedures separately for non-storm
water NPDES permittees and point-source waste discharge requirement (WDR) enroliees (Part
A), storm water dischargers (Part B), and dischargers regulated exclusively under the Porter-
Cologne Water Quality Control Act (Part C). :

However, the Draft Policy cross-references the traditional point source (ie., wastewater
dischargers) provisions (Part A) in several instances in the stormwater provision: (Part B). Of
particular concern are the multiple cross-references to the compliance determination section for
wastewater dischargers3’4.

The Draft Policy as noted previously gives considerable discretion to the Regional Boards to
ei.ther apply the compliance provisions that have been developed specifically for wastewater
dischargers.  Such an approach does not adequately consider the inherent differences between

3 pary JIT, Section B-1 states: The applicable Water Board also has the discretion to apply the provisions established in Part Il
Section A-7, or other remediation efforts. o

Pap_*l U{, Sef:uon B-3 states: Identification or confirmation of the most sensitive lest species to be used for storm waler
monitoring, in accordance with the provisions established in Part IlI, Section A-1, shall also be included as a required
component of a SWMP in addition to appropriate remediation measures such as those established in Part I, Section A-7.

Specific Comments on Draft Policy for Toxicity Assessment and Control Page4




wastewater and stormwater discharges. CASQA is concerned that the application of a
compliance framework designed for wastewater dischargers will lead to the Inappropriate and/or
mconsistent regulation of stormwater.  As a result, a separate mmplementation approach for
stormwater needs to be developed to avoid wastewater provisions being applied to stormwater
discharges.

Given the technical challenges with addressing toxicity in stormwater (as highlighted in the next
section), it is premature to define implementation procedures for stormwater dischargers. We

develop stormwater specific provisions and avoid application of the wastewater provisions in the
interim. Additionally, we feel that the policy should recognize that the implementation
procedures and compliance determinations will be based on conducting toxicity monitoring and
using the data to inform stormwater management actions in an iterative process.

Recommended Changes:

Additionally, modify Part III, Section B, in the following ways:

1. In Section B.1., delete all text after the first sentence.

2. In Section B.2., delete the following sentence: “The applicable Water Board also has the
discretion to apply the provisions established in Part I, Section A-7, or other
remediation measures as appropriate.” '

3. In Section B.3., delete the following text from the last sentence: “in addition to
appropriate remediation measures, such as those established in Part 111, Section A-7.”

4. In Section B.4., fix the citation. There is no Part II, Section B-3 of the policy.

Technical Challenges with Applying the Draft Policy to Stormwater

As discussed above, we feel that a number of technical issues will neeid to be add;essed before
the Draft Policy can include stormwater provisions other than monitoring requirements. A.
summary of these technical issues is included here.

Toxicity Test Methods

. . ;

The variable nature of stormwater runoff presents unigue c.hallenges with regitlrddtc;3 ;(Zu\:,ﬁ;}é

h:racteﬁzing water quality and potential receiving water impacts. The. s;[an a;‘ce P whole
zfﬂuent toxicity (WET) test methods were developed for continuous point sou
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discharges and do not take into account the specific issues pertaining to stormwater. The validity
of the WET method for use on stormwater samples has never been evaluated. Tndeed, the
existing EPA WET methods (BPA 2002a-¢ and EPA 1995) were not designed to assess the
extremely dynamic and transient nature of stormwater runoff. Technical issues include
continuously exposing test organisms to samples for durations longer than actually occurs during
a storm event (i.e., using a chronic toxicity test to characterize a short-term event that typically
lasts no more than 24 hours). Thus, the test data often are an overestimate of toxicity because the
exposure duration typically does not correspond to the actual duration of the stormwater pulse.

Accelerated Monitoring — Wet Weather

Part B of the Draft Policy requires stormwater dischargers to conduct both dry weather and storm
event monitoring. Through the cross-reference to Part A, stormwater dischargers would be
required to conduct accelerated monitoring’ if a test results in a “fail.” Storm events are episodic
in nature and represent acute (not chronic) conditions, making the accelerated monitoring
prescribed in the Draft Policy not appropriate for storm event monitoring, The inapplicability of
accelerated monitoring for storm events demonstrates the inherent difference between the
regulation of stormwater and wastewater and the need to develop stormwater-specific
‘compliance determination provisions.

Recommendation Summary

In summary, we feel that the Draft Policy has potentially significant implications for the
regulation of toxicity in stormwater discharges and we feel that modifications are necessary to
address the concerns identified in our comment letter. We request that the Draft Policy be
modified to

1. Replace the numeric objectives with a consistent statewide narrative objective that
supersedes the existing toxicity objectives in Basin Plans.

2. Inchide an e)'cplic'it statement that the intent of the policy is to only establish monitoring
requirements for stormwater dischargers at this time.

3. Identify that stormwater specific implementation procedures will be evaluated during
future revisions to the policy and wastewater implementation procedures outlined in the
Draft Policy will not be used to implement the narrative toxicity objectives in the interim.
The stormwater specific provisions will include the identification of action levels for
guiding an iterative process for identification of the constituents causing persistent
toxicity and implementation of control strategies to reduce the causes of persistent
toxicity.

4. Remove the discretion for Regional and State Boards to apply numeric effluent limits to
stormwater dischargers.

3 Af a minimum, six, five concentration chronic WET tests, conducted at approximately 2 week-intervals, over a twelve week

perEOd : S U
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