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Ms, Jeannie Townsend
Clerk to the Board

California State Water Resources Control Board JAN 2 1 ZUH
1091 | Street, 15¢h Floor
Sacramento. CA 95814

SWRCB EXECUTIVE

Subject:  Draft Policy for Whole Efftuent Toxicity Assessment and Control
Dear Ms, Townsend:

This letter is submitted on behalf of the Santa Clara Vailey Urban Runoff Pollution Prevention Program
(Program) regarding the Drafi Policy for Whele Efffuert Toxicity Assessment and Contrael {Dvaft Policy).
The Program is an assoeiation of 13 cities and towns in the Santa Clara-Valley. Santa Clara County and the
Santa Clara Valley Water District. Program participants are regulated under a common NPDES permit (o
discharge municipal stormwater 1o South San Francisco Bay, and therefore the Draft Policy will directly
impact Program participants. '

In August 2010, the Program submitted written comments to the State Board on the Draft Policy. To date,
the State Board has not responded to the serious issues presented by the Program and other public ageneies
and organizations in their comment fetters previously submitted. Therefore, these comments are being
resubmitied as pant of this comment letter {see Attachment A). We also offer the falowing additional
commetits and again requestthat the State Board revise the Drafi Policy based on both sets of comments.

The current Phase I municipal regional stormwater NPDES permit (MRP) apphicable in most of the San
Francisco Bay Area, including the Santa Clara Valiey, was adopted in November 2009 by the San
Francisco Bay Regional Water Quality Conirol Board (Regional Board) and contains Significant
monitering requivements including fimited toxicity monitoring in receiving waters. These requirefi¢nts
were established based on the need to answer high priority managemend questions, which were developed
collaboratively by Regional Board staff and representatives for municipalities in the Bay Area. These
management questions form the foundation for monitering required by the MRP and ensure that scarce
public resources are focused on answering the most important questions pertinent {0 municipal slormwater
quality in the Bay Area. In contrast, the Draft Policy proposed a less strategic and, Fom a public reseurce
perspeciive, fiscally inefficient approach — it contains specific mORItoTing reguirements. soch as the
minimum number of sites and samples. but provides no justification for this level of effort and does not
nclude guiding management questions that the State Board believes the montoring will assist in
answering.

Additionally, even if public resources were riot scarce, the Drafl Policy was adopted as written, and the
additional toxicity data required by the Drafi Policy were collected by maudcipalities, it is unclear from a
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stormwater management perspective what aseful new information will be gained. The State Board’s own
assessments of receiving water and sediment tosicity threughowt the State {State Board 2010} have
indicated that pesticides are responsible for toxicity in 99% of samples collected. In this regard,
management actions are currently underway in the Bay Area and Sutewide to address pesticide-related
toxicity. Theretore, it is highly unlikely from a practical perspective that the additional monitoring required
by the Draft Policy would provide any new uselul information to protect or improve water quality, let alone
justify its considerable cost. '

In fact, coupled with the likely lack of useful management information that would be obtained through
stormwater toxicity monitering required by the Dralt Policy, municipalities would bear stgmficant
increases in mnonitoring costs. The costs of complying with monitoring requirements contained in the MRP
are already roughly $1 millson a year for Program participants, i.e.. nearly nwice as much of a fiscal burden
as the previous MS4 permit monitoring requirements imposed. This increase in monioring costs is
obviously challenging for all Bay Area Jocal agencies 10 absorb. especially given current LCONONHE
conditions. {f the State’s Draft Policy is adopted ay wririen monitoring casis eould increase by more thun
an addisicnal 20%. These farther proposed increases in municipal stormwater moniforing costs are

- upacceptable and unjustified, at least with respect to the Bay Area municipalities covered by the MRP.

Finally, review of the staff dogumrentation in support of the draft Policy indicates that an analysis of
potential increases in moniforing costs for municipal slormwater programs along with a balancing against
the anticipated benefits, if any, is absent (and, as stated above, for the Bay Area mumizipalities subject 1o
the MRP’s extensive tnonitoring requirements. we doubt that any such benefits exist). From the public’s
pérspective, it would scem neeessary and pradent to conduct such an analysis prior to consideration of
adepting such a costly policy — indeed, section 1 3241 of the Water Code appears 19 us to require it

In summary, if the Draft Policy is adopted as written. it will significantly increase the monitoring costs to
municipalities throughout the State, especiatly those in the San Francisco Bay Area already subject 16 the
extensive moniforing requirements in the MRP, while providing Hitle to 1o additional benefit i torms of
manzzing municipal sformwater relative to receiving water quality, We recommend that the Draft Policy be
revised to addross these coneerns anid those set forth in oyr prior comments and would also encourage the
Stale Board develop a stakeholder group. including representatives of M54 programs, to assist in this
etfort.

We look forward to continuing 10 work with vou further on addressing these issues. Plgase coptact mé at
{510) 8322832 ext. 115 0r Chris Sommers at ext. 109 if vou have questions regarding the comments or
suggested changes.

Sineerely,

A a7 PH. P.E.

3

SCVURPPP Program Manager

ce: SCVURPPP Management Committes
BASMAA Board of Directors

Anschmem A prefiminary SCYURPPP comments on Prelintinary Draft Policy for Whole Péfluen: Toxicity
Assgssment and Conirol, dated August 5. 2014,

Reterences State Board {20105 Summary o § Toxicity in {abifornia Waters 2001 - 2009 Prepared forthe
Surface Water Ambient Monitoring Progran by 1 Hunt. D Markiowicz and M. Pranger.
nNovember,

' We alo note that even if justified under the Water Cude, 10 the exient these monitoring requirements exceaid thosethe
Clegn Water Act imposes on MS4%s, or define them more specifically, they are Hikely to constityte anfunded state
mandates under the Catifornia Constitution.

& BOVURFPMLegaWETWE T commonts 1 SWRCB 1-21-11 DGC 2

s




Santa Clara Valley
Urban Runoff |
Pollution Prevention Program

Campbell » Cupertino » Los Altos « Los Altos Hills « Los Gatos « Milpitas « Monte Serenc » Mountain View = Palo Alto
San Jose « Santa Clara « Saratoga » Sunnyvale « Santa Clara County « Santa Clara Vailey Water District

. Submitted via email on August 6, 2010
August 5, 2010

Paul Hann

Chief, Planning Standards and implementation Unit
California State Water Resources Control Board
Division of Water Quality

1001 | Street, 15th Floor

Sacramento, CA 95814

Subject: Preliminary Draft Policy for Whole Effluent Toxicity Assessment and COntroi

Dear Mr. Hann:

This letter is submitted on behalf of the Santa Clara Valley Urban Runoff Pollution Prevention
Program (Program) regarding the Preliminary Draft Policy for Whole Effluent Toxicity Assessment
and Control dated July 7, 2010 (Draft Policy). The Program is an association of 13 cities and
towns in the Santa Clara Valley, Santa Clara County and the Santa Clara Valley Water

District. Program participants are regulated under a common NPDES permit to discharge
municipal stormwater to South San Francisco Bay. Since its inception, the Program has been a
recognized leader' in stormwater management and water quality monitoring in the San Francisco
Bay region, and continues to be dedicated to improving the quality of our water bodies.

The Program appreciates the opportunity to submit preliminary comments. The Program can not
support the Draft Policy as currently written. Most importantly, the Program does not support the
inclusion of proposed provisions that are applicable to municipal stormwater into the Policy for the
Implementation of Toxic Standards for inland Surface Waters, Enclosed Ba vs, and Esfuaries of
California (SIP)*. Our comments below summarize the Program’s most central issues of concem
and provide recommended revisions to the Draft Policy. The Program also has additional
technical concerns® with Draft Policy, some of which are described in comments provided by the
City of San Jose and the California Stormwater Quality Association (CASQA).

# The Program has twice {1993 and 2006) been awarded the US EPA’s National Clean Water Act Recognition Award for Outstanding Stomwater
Management

2 As noted on Page 3, footnote 1 of the SIP, the SIP does not apply to the regulation of stormwater discharges.

* Additional technical and legal concems may be raised at a latter date during the formal public hearing process on the draft Policy depending on
how current concems have been addressed.
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Issue #1: By adopting the Draft Policy, the applicability of the SIP will be expanded to
include stormwater for the first time without justification or reason

As stated on Page 3, footnote 1 of the SIP, the SIP does not apply to the regulation of stormwater
discharges. In general, stormwater was not included in the S|P because stormwater discharges
are highly variable in terms of flow, pollutant load, and concentrations. In addition, the
relationships between stormwater discharges and water quality (including toxicity) can be
complex. The State Water Resources Control Board (State Board) acknowledged this factin its
Functional Equivalent Document (FED) that was developed in concert with the SIP in 2000
(SWRCB 2000), and, in turn, excluded stormwater from SIP in order to address it and its unique
context separately. Today, stormwater stiil remains complex and highly variable. Provisions in the
Draft Policy overiook these issues and run contradictory to the State Board's separate
implementation of its stormwater program. Specifically, for the first time the State Board intends
to include stormwater-specific requirements in an appendage to the SIP, with no justification or
reasoning provided fo the public or dischargers.

Recommendation: Revise the Draft Policy to delete the proposed inclusion of stormwater in the
SIP. Specifically, remove Part 111-B of the Draft Policy.

Issue #2: Adoption of the Draft Policy will undermine the successful work that M54
monitoring programs have established through implementation of regionally-specific
monitqring plans

Based on its determination that stormwater is complex and highly variable, the SWRCB provided
the following additional insight in the FED on how stormwater requirements (including monitoring
requirements issued via NPDES permits) should be developed:

As the State agencies responsible for the protection of water quality, the
SWRCB and the Regional Boards are responsible for the issuance of NPDES
permits as well as the implementation of the stormwater program.....existing
NPDES stormwater permits contain narrative objectives, rather than the numeric
limits found in the more conventional NPDES permits....the specific narrative
language and requiremnents refative to [water quality] standards compliance is
developed on a permit-by-permit basis. This aflows the permit writer to consider
the developmental state of the programs to be implemented, as well as other

area-specific considerations.”

As a stormwater program, we agree with the SWRCB's reasoning provided in the FED and have
worked collaboratively for more than two decades with the San Francisco Bay Regional Water
Quality Control Board {Regional Board) to effectively develop and implement water quality
monitoring and assessment programs in the Bay Area. Most recently, the Program, Regional
Board, and other Bay Area MS4s spent significant resources developing and adopting a regional
municipal NPDES permit, which includes a robust water quality monitoring program based on
high priority management questions specific to the Bay Area. This monitoring program is currently
being coordinated through a Regionat Monitoring Coalition in the Bay Area, which includes all
Bay Area Phase | MS4s. Part 1lIl-B of the Draft Policy would undermine the successful work that
has been conducted to-date in developing region-specific data needs and building a consensus
among MS4s and the Regional Board with regard to appropriate and prioritized monitoring for
stormwater-related impacts. Instead of this much more sensible approach, the Draft Policy would
essentially mandate that future NPDES municipal stormwater permits include bianket, infiexible,
and extremely costly monitoring requirements that include very specific Whole Effluent Toxicity
(WET) testing provisions and follow up studies (e.g., Toxicity Reduction Evaluations).

Recommendation: Revise the Draft Policy to exclude stormwater, or, at a minimum, its

application to Phase 1 MS 4 permits. Specifically, remove Part 1B of the Draft Policy or add a
footnote rendering it inapplicable to Phase 1 MS4s. Continue to allow Regional Boards the

flexibility to develop monitoring requirements for MS4 permits, particularly where the Regional
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Board and municipaiities in question are abie to reach a consensus on miere appropriate local
monitaring requirements and priorities.

Issue #3:; The Draft Policy will put an undue burden on local municipalities with no
improvement to water Quality

The technical appendices appended to the CASQA comment letter® submitted to the State Soard
on prefiminary draft WET Policy, as well as the reguiatory concerns expressed in the CASQA
comment letter, provide a significant body of evidence that undermines the technical basis for the
Draft Policy. Comments provided by the City of San Jose®, although geared o POTW
discharges, also provides additional technical concerns regarding the basis used to support the
Draft Policy WET. Because the Draft Policy's approach with regard to stormwater suffers from
the technical and regulatory flaws cited by CASQA and San Jose {among others), the State
Board should not proceed in adopting it without the changes recommended in this ietter.
Otherwise, MS4s will be required fo provide precious limited public resocurces to implement a
WET based monitoring program that wilf provide no better understanding and improvement of
water quality and could well lead to numerous misguided and expensive future nvestigations.
Given the state of the economy and its effect on fiscal conditions faced by local governments
{which face serious constraints in tHeir ability to raise funds for these types of programs due, in
part, to Propositionn 218 as interpreted in the Salinas decision, such.a misg_uide{i-policy approach
could have disastrous implications on implernentation of other, more important, aspects of
‘municipal stormwater programs in.Cal ffernia,

Recommendation: Revise the Draft Policy to exclude stormwater. Specifically, remove Part{ll-B
of the Draft Policy.or,-ata minimum, add & footnote making it inapplicabie to municipal
stormwater, .

* Wk

We hope you find'these comments useful and that you incorporate our recommeridations into the
Draft Policy. We understand that the State Board intends to utilize these preliminary commerits to
guide ther efforts in deveioping the proposed WET poticy and that the State Board will provide
further opportunity 1o commaent oy any proposed WET policy as part of a formal State Board
policy hearing process. We look forward fo participating in that formei brocess and ask that these
comments be made part of the official record for that proceeding.

Please contact me at (510) 832-2852 # you have questions regarding the comments or
suggested changes. We jook _'foma;dz-*{omgtiﬁuing to work with you further onthese issues,

“g"f&da'réﬁmivéeri Dr. PH, PE.
SCVURPPP Program Manager

e S@URPBQP Management Comimiltee
BASMAA Board of Direclors

* The technical appendites Submitted by CASDA on August 7. 20 and are incomptated by _'refereaz;g._
* The comfftents submitied by the Gity of San Jose orvAugust 7, 2090 and are incarporated by refersnce.
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