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1. Introduction

1.1.Summary

The State Water Resources Control Board (State Water Board) staff has prepared this draft
Substitute Environmental Documentation (draft SED) to support amendment of the 2009
California Ocean Plan (Ocean Plan) that addresses marine managed areas, specifically State
Water Quality Protection Areas (SWQPAs) and Marine Protected Areas (MPAs).

These amendments were initiated in response to State Water Board Resolution 2010-0057
adopted November 16, 2010, and the State Water Boards California Ocean Plan Triennial
Review Workplan 2011-2013 adopted March 15, 2011 under Resolution 2011-0013. State
Water Board Resolution 2010-0057 directed staff to among other things develop an approach
for establishing State Water Quality Protection Areas that are not intended to be designated as
Areas of Special Biological Significance. A public scoping meeting was held July 8, 2011 to
receive input on the content and analysis included in this SED. A public hearing was held

May 1, 2012, with-a-public-commentperiod-enfor the February 23, 2012 version of the draft
amendment and Staff Report/-and SED. The written comment period on that version ended on
April 18, 2012. Twenty four comment letters were received and reviewed. A public workshop
was held on August 22, 2012 for the July 25, 2012 version of the draft amendment and Staff
Report/SED. The written comment period ended on August 31, 2012, and eleven comments
were received and reviewed.

The proposed amendments if adopted would establish criteria for designating State Water
Quality Protection Areas, including controls and prohibitions applicable to existing and future
point source and nonpoint source discharges to protect water quality in these areas. The
proposed amendments would also protect specific types of discharges from more stringent
permit conditions based upon the designation of MPAs in the vicinity of these discharges.

The proposed amendments do not attempt to alter or affect existing Ocean Plan provisions
protecting SWQPAs designated Areas of Special Biological Significance (ASBS), which are
subject to the General Exception and Special Protections adopted on March 20, 2012. The
proposed amendments also do not designate new SWQPAs.

Based upon the review and analyses described in this SED, the proposed amendments if
adopted are not expected to result in significant impact on the environment.

This SED describes the rationale and basis for the proposed amendments, the text proposed by
staff for inclusion in the Ocean Plan, and the factors, information, and analyses required by
California Water Code, California Environmental Quality Act and Federal Clean Water Act in
accordance with the State Water Board’s water quality planning process. The remainder of the
SED is organized as follows: Section 2 describes the organization and history of the California
Ocean Plan. Applicable laws and regulations addressing water quality plans and planning are
described in Section 3. Section 4 describes ocean waters of the State and the coastal
environmental setting by region (North Coast, San Francisco Bay, Central Coast, Los Angeles,
Santa Ana, and San Diego). Section 5 describes the project, background, and alternatives
considered in the development of the proposed amendments. Section 7 shows the draft text of

the proposed amendments in single strikeout/underline format. Revised-changes-since-the
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d ble ire- Changes to the
proposed amendment since the Auqust 22 012 DUb|IC workshop are shown in blue font and
double-strikeout/double-underline.

2. Overview of the California Ocean Plan

2.1 Purpose

The Ocean Plan establishes water quality objectives for California’s ocean waters and provides
the basis for regulation of wastes discharged into the California’s coastal waters and is
applicable to both point and non-point source discharges. The State Water Board adopts the
Ocean Plan and the State Water Board, in conjunction with six coastal Regional Water Quality
Control Boards (Regional Water Boards), implements and interprets the Ocean Plan. Coastal
Regional Water Boards consist of the North Coast, San Francisco Bay, Central Coast, Los
Angeles, Santa Ana and San Diego Regions.

2.2 Content

The 2009 Ocean Plan contains three chapters that describe beneficial uses to be protected,
water quality objectives, and a program of implementation necessary for achieving water quality
objectives (SWRCB 2009).

Chapter One of the Ocean Plan identifies the applicable beneficial uses of marine waters.
These uses, as outlined in Chapter One, consist of preservation and enhancement of
designated ASBS, rare and endangered species, marine habitat, fish migration, fish spawning,
shellfish harvesting, recreation, commercial and sport fishing, mariculture, industrial water
supply, aesthetic enjoyment, and navigation.

Chapter Two establishes a set of narrative and numerical water quality objectives designed to
protect beneficial uses. These objectives are based on bacterial, physical, chemical, and
biological characteristics, as well as radioactivity. The water quality objectives in Table B (one
of the proposed amendments in this document is to change the name of Table B to Table 1)
apply to all receiving waters under the jurisdiction of the Ocean Plan and are established for
protection of aquatic life and for protection of human health from both non-carcinogens and
carcinogens. Within Table B there are 21 objectives for protecting aquatic life, 20 objectives for
protecting human health from non-carcinogens, and 42 objectives for protecting human health
from exposure to carcinogens.

Chapter Three is divided into ten sections designated A-J, as described below.

A. General Provisions - Lists the considerations a discharger must address when
proposing a new discharge into marine waters. Section A also identifies how ASBS are
designated and the application of United States Environmental Protection Agency’s (U.S.
EPA) Combined Sewer Overflow Policy.

B. Table A Effluent Limitations - Contains effluent limitations for the protection of marine
waters. The effluent limitations listed in Table A apply to all publicly owned treatment works
(POTWs) and to industries that do not have effluent limitation guidelines established by the
U.S. EPA.
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C. Implementation Provisions for Table B - When a discharge permit is written, the water
quality objectives for the receiving water are converted into effluent limitations that apply to
discharges into California ocean waters. These effluent limitations are established on a
discharge-specific basis depending on the initial dilution calculated for each outfall and the
Table B objectives. Section C describes how Table B is to be implemented, including:
calculation of effluent limitations; determination of mixing zones for acute toxicity objectives;
toxicity testing requirements; selection of, deviations from, and use of, minimum levels;
sample reporting protocols; compliance determination; pollutant minimization program; and,
toxicity reduction requirements.

D. Implementation Provisions for Bacterial Characteristics - provides implementation
provisions for bacterial assessment and remedial action requirements. The requirements
provide a basis for determining the occurrence and extent of any impairment of beneficial
use due to bacterial contamination, generating information which can be used to develop an
enterococcus standard, and providing the basis for remedial actions necessary to minimize
or eliminate any impairment of a beneficial use.

E. Implementation Provisions for ASBS— Describes provisions and prohibitions
associated with ASBS. Section E states that waste shall not be discharged to ASBS and
that such discharges shall be located a sufficient distance from ASBS to assure
maintenance of natural water quality conditions in these areas. It also provides that
Regional Water Boards may approve waste discharge requirements or recommend
certification for limited-term activities in ASBS.

F. Revision of Waste Discharge Requirements — Describes provisions for amending
waste discharge requirements

G. Compliance Schedules in National Pollutant Discharge Elimination System (NPDES)
Permits

H. Monitoring Program — Describes the requirements for monitoring to assess compliance
with waste discharge requirements

I. Discharge Prohibitions — Describes prohibitions against the discharge of hazardous
substances, sludge, and bypassing. Section 1.2 prohibits the discharge of waste into ASBS
except as provided in Chapter Ill. E.

J. State Water Board Exceptions to Plan Requirements — Describes the process and
conditions under which an exception may be considered.

2.3 History

The Ocean Plan was first formulated by the State Water Board as part of the State Policy for
Water Quality Control. Changes in the Water Code in 1972 required the State Water Board to
redraft its proposed Policy as a Water Quality Control Plan. At that time, it was the intent of the
State Water Board to “...determine the need for revising the Plan to assure that it reflects
current knowledge...” (SWRCB 1972). The Ocean Plan was reviewed and amended in 1978 to
fulfill the intent of the State Water Board and the requirements of state and federal law for
periodic review (SWRCB 1978). In 1983, a second review and revision were completed
(SWRCB 1983a). Major changes to the Ocean Plan in 1983 included the addition of several
chemicals to the receiving water limitations, modification of the bacterial standards, the addition

Final Draft SED for Ocean Plan Amendments — September 26, 2012 Page 3




of Tables C and D, and incorporation of parts of the 1972 and 1978 guideline documents. Later
revisions are summarized below.

The 1988 amendments (SWRCB 1988) changed several beneficial use designations to be
consistent with the State Water Board’s standard list, revised water quality objectives in Table
B, established a uniform procedure for granting exceptions to Ocean Plan objectives, and made
several relatively minor changes.

The 1990 amendments (SWRCB 1990a; 1990b) added the following: (1) an appendix for
standard monitoring procedures; (2) a bacterial monitoring requirement for enterococcus; (3)
new and/or revised water quality objectives to Table B for protection of aquatic life and human
health; (4) definitions of acute and chronic toxicity to replace previous definitions; (5) a chronic
toxicity objective to Table B; (6) an appendix for implementing the acute toxicity requirement in
Table A and the chronic toxicity receiving water objective in Table B; and (7) a list of seven
critical life stage test protocols for use in measuring chronic toxicity.

The 1997 Amendments added the list in Appendix |l of test protocols used to measure
compliance with the chronic toxicity objective. The list was revised to reflect advances in
conducting these tests, and a number of minor changes were made to clarify and standardize
terminology referring to water quality objectives and effluent limitations (SWRCB 1997a; 1997b).

The 2001 amendments addressed the following: (1) replacement of the technology-based acute
toxicity effluent limit with a water quality based toxicity objective; (2) revision of chemical water
quality objectives for protection of marine life and human health; (3) compliance determination
for chemical water quality objectives; (4) format of the Ocean Plan; (5) development of special
protection for water quality and designated uses in ocean waters of California; and (6)
administrative changes to the Ocean Plan (SWRCB 2000; 2001).

The 2004 amendments addressed indicator organisms for water-contact bacterial standards.

The 2005 amendments included (1) changes to the language in Chapter Il (Program of
Implementation) of the Ocean Plan; (2) additional reasonable potential procedures added as
Appendix VI; (3) names of specific ASBS were changed and the classification of ASBS as
SWQPAs in accordance with the Public Resources Code were incorporated; (4) and new
provisions requiring that exceptions to the Ocean Plan (including non-ASBS related exceptions)
be reviewed during the Triennial Review and (5) an appendix listing all current exceptions to the
Ocean Plan (SWRCB 2005).

The 2009 amendments included non-substantive changes, such as: (1) the clarification that
metals are expressed as total recoverable metals; (2) the removal of Section Il (F)(1) on
compliance schedules; (3) the addition of Section Il (G)(1) on Compliance Schedules in
National Pollution Discharge Elimination System (NPDES) Permits; (4) the correction of toxicity
definitions and references in Appendix 1; (5) the addition of maps of California’s ocean waters,
bays, and estuaries; (6) and the update of the list of exceptions in Appendix VII (SWRCB 2009).
The 2009 Ocean Plan became effective October 8, 2010 when it was approved by the U.S. EPA
(U.S. EPA 2010).

The Ocean Plan prohibits the discharge of waste to designated Areas of Special Biological
Significance (ASBS), but the State Water Boards may grant exceptions if beneficial uses are
protected and the public interest is served. On March 20, 2012, the State Water Board adopted
Resolution No. 2012-002, approving exceptions for selected storm water and nonpoint source
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discharges into ASBS. Three points to the exception are: 1) mandated prohibitions on dry
weather flow, 2) clean wet weather flow maintaining natural water quality, and 3) monitoring is
required.

3 Regulatory Background

3.1 Porter-Cologne Water Quality Control Act

The Porter-Cologne Water Quality Control Act (Porter-Cologne), enacted in 1969 as division 7
of the Water Code, is the primary water quality law in California. Porter-Cologne addresses two
primary functions: water quality control planning and waste discharge regulation. Porter-
Cologne is administered regionally, within a framework of statewide coordination and policy.
The state is divided into nine regions, each governed by a Regional Water Board. The State
Legislature, in adopting Porter-Cologne, directed that California’s waters “shall be regulated to
attain the highest water quality which is reasonable”.

3.1.1 Water Quality Control Plans

Porter-Cologne provides the basis for the State and Regional Water Boards’ processes for
adopting water quality control plans. The Regional Water Boards have primary responsibility for
formulating and adopting water quality control plans for their respective regions. (Wat. Code, §
13240)

The Water Code (commencing with section 13160) requires the State Water Board to formulate
and adopt the Ocean Plan. The Ocean Plan designates ocean waters for a variety of beneficial
uses, including rare and endangered species, marine habitat, fish spawning and migration and
other uses (including industrial water supply), and establishes water quality objectives to protect
beneficial uses. The State Water Board is also charged with adopting state policies for water
quality control, which may consist of principles or guidelines deemed essential by the State
Water Board for water quality control.

When the State Water Board adopts a water quality control plan, the state plan supersedes
regional water quality control plans for the same waters, to the extent of any conflict. (Wat.Code
§ 13170.) Fundamentally, a water quality control plan establishes water quality standards for
waters within a specified area. The water quality standards consist of the beneficial uses to be
protected, water quality objectives, and a program of implementation. (Wat.Code § 13050(j).)
Prior to adopting or amending a water quality objective, Water Code section 13241 requires the
State or Regional Water Board to assess specific factors to ensure the reasonable protection of
beneficial uses. Factors the Water Boards shall consider when establishing water quality
objectives include the following:

e Past, present, and probable future beneficial uses of water.
Environmental characteristics of the hydrographic unit under consideration.

e Water quality conditions that could reasonably be achieved through control of all factors
affecting water quality.

e Economic considerations.
The need for developing housing within the region.

e The need to develop and use recycled water.
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Water Code section 13242 requires the Water Boards to formulate a program of implementation
to achieve each water quality objective. The program of implementation shall include, but not
be limited to:
e A description of the nature of actions which are necessary to achieve the objectives,
including recommendations for appropriate action by any entity, public or private.
e Atime schedule for the actions to be taken.
e A description of surveillance to be undertaken to determine compliance with objectives

The regulatory provisions of all Ocean Plan amendments must be approved by the state Office
of Administrative Law (OAL). Amendments that include the adoption or modification of a new or
existing water quality standard or general policy affecting the application or implementation of
standards must also be approved by U.S. EPA in order to be effective. After a water quality
control plan is adopted, Water Code section 13240 and Clean Water Act section 303(c)(1)
require, respectively, a periodic and a triennial review of water quality standards.

3.1.2 Waste Discharge Requirements

Under Porter-Cologne, the State and Regional Water Boards regulate waste discharges that
could affect water quality through waste discharge requirements. In addition, the State is
authorized to issue NPDES permits to point source dischargers of pollutants to navigable
waters. In 1972, the California Legislature amended Porter-Cologne to provide the state the
necessary authority to implement an NPDES permit program in lieu of a U.S. EPA-administered
program under the federal Clean Water Act (CWA). To ensure consistency with the CWA
requirements, Porter-Cologne requires that the Water Boards issue and administer NPDES
permits such that all applicable CWA requirements are met. The State Water Board is
designated as the State water pollution control agency under the CWA and is authorized to
exercise any powers accordingly delegated to the State.

3.2 Public Process

These amendments were initiated in response to State Water Board Resolution 2010-0057
adopted November 16, 2010, and the State Water Boards California Ocean Plan Triennial
Review Workplan 2011-2013, adopted March 15, 2011, under Resolution 2011-0013. State
Water Board Resolution 2010-0057 directed staff to among other things develop an approach
for establishing State Water Quality Protection Areas that are not intended to be designated as
Areas of Special Biological Significance.

A public scoping meeting was held July 8, 2011 to receive input on the content and analysis
included in this SED. The draft Staff Report and SED was initially released on January 6, 2012.
A revised draft Staff Report and SED was released on February 23, 2012 to reflect the current
designation of MPAs, specifically in the South Coast. A revised public hearing notice was
circulated on February 28, 2012. For the public hearing, written public comments were solicited
elicited-until April 18, 2012, and a total of 24 public comment letters were received. A public
hearing was held on May 1, 2012 for the proposed amendments._An updated draft Staff Report
and SED was released on July 25, 2012. A public workshop was held on August 22, 2012.
Written public comments were solicited, limited to the changes present in the July 25, 2012 draft
Staff Report/SED. The deadline for comment letters was August 31, 2012 and a total of 11
public comment letters were received and reviewed.

It should be noted that other amendments to the Ocean Plan are currently in progress.
Proposed amendments to address Model Monitoring, Vessel Discharges, and Non-substantive
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changes have been released to the public and a public hearing has been held. Staff is also
working on proposed amendments for desalination and trash. The trash amendments will
address trash discharges into State Water Quality Protection Areas.

3.3 California Environmental Quality Act

The Water Boards’ planning processes must comply with the California Environmental Quality
Act (CEQA). The objectives of CEQA are to: 1) inform the decision makers and public about the
potential significant environmental effects of a proposed project, 2) identify ways that
environmental damage may be mitigated, 3) prevent significant, avoidable damage to the
environment by requiring changes in projects, through the use of alternative or mitigation
measures when feasible, and 4) disclose to the public why an agency approved a project if
significant effects are involved. (Cal. Code Regs., tit. 14, § 15002(a).)

Although state agencies are subject to the environmental impact assessment requirements of
CEQA (Public Resources Code, §21000 et seq.), CEQA authorizes the Secretary of the Natural
Resources Agency to exempt specific state regulatory programs from the requirements to
prepare Environmental Impact Reports (EIRs), Negative Declarations, and Initial Studies, if
certain conditions are met. (Public Resources Code, §21080.5). With respect to the State
Water Board, the Secretary of the Natural Resources Agency has certified as exempt the Water
Quality Control (Basin)/208 Planning Program for the protection, maintenance, and
enhancement of water quality in California, including all components of California’s water quality
management plan as defined in 40 C.F.R sections 130.2(k) and 130.6. (Cal. Code Regs., tit. 14,
§ 15251(g).), that includes actions associated with amendment of the California Ocean Plan.

Despite this limited exemption, the State Water Board must still comply with CEQA’s overall
objectives, which are to: 1) inform the decision makers and public about the potential significant
environmental effects of a proposed project; 2) identify ways that environmental damage may
be mitigated; 3) prevent significant, avoidable damage to the environment by requiring changes
in projects, through the use of alternative or mitigation measures when feasible; and 4) disclose
to the public why an agency approved a project if significant effects are involved (Pub.
Resources Code, § 21080.5, subd. (a)).

Agencies qualifying for this exemption must comply with CEQA’s goals and policies; evaluate
environmental impacts; consider cumulative impacts; consult with other agencies with
jurisdiction; provide public notice and allow public review; respond to comments on the draft
environmental document; adopt CEQA findings; and provide for monitoring of mitigation
measures. Accordingly, the State Water Board has prepared substitute environmental
documentation (SED) in lieu of an EIR or negative declaration. State Water Board regulations,
(Cal. Code Regs., tit. 23, § 3777) require that the draft SED prepared for its certified regulatory
programs must include:
e A written report prepared for the board, containing a brief description and an
environmental analysis of the proposed project;
¢ An identification of any significant or potentially significant adverse environmental
impacts of the proposed project;
¢ An analysis of reasonable alternatives to the project and mitigation measures to avoid or
reduce any significant or potentially significant adverse environmental impacts;
e A completed Environmental Checklist; and
e Other documentation as the State Water Board may include.
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This Staff Report and its attachments fulfill the requirements of an SED. Responses to public
comments and consequent revisions to the information in the Draft SED will be subsequently
presented in a Final SED for consideration by the State Water Board. A Draft SED is prepared
by the State Water Board and circulated for public review and comment. Responses to
comments and consequent revisions to the information in the Draft SED are subsequently
presented in a Draft Final SED (Draft FSED) for consideration by the State Water Board. After
the State Water Board has certified the document as adequate, the title of the document
becomes the Final SED (FSED). After the State Water Board has approved the Final SED and
adopted the project, a Notice of Decision will be filed with the Secretary of the Natural
Resources Agency.

3.4 California Health and Safety Code Scientific Peer Review

In 1997, Section 57004 was added to the California Health and Safety Code (Senate Bill 1320-
Sher), which requires external scientific peer review of the scientific basis for any rule proposed
by any board, office or department within Cal/EPA. Scientific peer review is a mechanism for
ensuring that regulatory decisions and initiatives are based on sound science. Scientific peer
review also helps strengthen regulatory activities, establishes credibility with stakeholders, and
ensures that public resources are managed effectively. Because scientific analysis does not
serve as the basis for any portion of these amendments, peer review was not performed on
these proposed amendments.

4 Environmental Setting

Maps of the coastal and ocean features along California’s coast are in the 2009 Ocean Plan in
Appendix VIII. These maps present NPDES ocean outfalls, county and regional board
boundaries, MPA, National Marine Sanctuaries (NMS), and ASBS. The California Department of
Fish and Game’s website contains additional information about California’s marine region and
can be accessed at: http:/dfg.ca.gov/marine .

The state is divided into nine regions, each governed by a Regional Water Board. Six of the
Regional Water Boards regulate discharges to California’s ocean waters. These six regions are
described below.

4.1 North Coast Region

The North Coast Region (See Figures 1 - 3) comprises all regional basins, including Lower
Klamath Lake and Lost River Basins, draining into the Pacific Ocean from the California-Oregon
state line southerly to the southerly boundary of the watershed of the Estero de San Antonio
and Stemple Creek in Marin and Sonoma Counties.

Two natural drainage basins, the Klamath River Basin and the North Coastal Basin, divide the
Region. The Region covers all of Del Norte, Humboldt, Trinity, and Mendocino Counties, major
portions of Siskiyou and Sonoma Counties, and small portions of Glenn, Lake, and Marin
Counties. It encompasses a total area of approximately 19,390 square miles, including 340
miles of coastline and remote wilderness areas, as well as urbanized and agricultural areas.
Beginning at the Smith River in northern Del Norte County and heading south to the Estero de
San Antonio in northern Marin County, the Region encompasses a large number of major river
estuaries, including the Klamath River, Redwood Creek, Little River, Mad River, Eel River, Noyo
River, Navarro River, Elk Creek, Gualala River, Russian River, and Salmon Creek. Northern
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Humboldt County coastal lagoons include Big Lagoon and Stone Lagoon (See Figure 2). The
two largest enclosed bays in the Region are Humboldt Bay and Arcata Bay in Humboldt County
(See Figure 2). Another enclosed bay, Bodega Bay, is located in Sonoma County near the
southern border of the Region (See Figure 3).Tidelands and marshes are extremely important to
many species of waterfowl and shore birds, both for feeding and nesting. Cultivated land and
pasturelands also provide supplemental food for many birds, including small pheasant
populations. Tideland areas along the north coast provide important habitat for marine
invertebrates and nursery areas for forage fish, game fish, and crustaceans. Offshore coastal
rocks are used by many species of seabirds as nesting areas. Major components of the
economy are tourism and recreation, logging and timber milling, aggregate mining, commercial
and sport fisheries, sheep, beef and dairy production, and vineyards and wineries. The largest
urban centers are Eureka in Humboldt County and Santa Rosa in Sonoma County.

There is one existing MPA in Humboldt County, eight existing MPAs in Mendocino County (one
of the MPAs is estuarine), nine MPAs in Sonoma County, and one estuarine MPA in Napa
County. Eight ASBS are located in the North Coast Region: Jughandle Cove (#1), Del Mar
Landing (#2), Gerstle Cove (#3), Bodega (#4), Saunders Reef (#5), Trinidad Head (#6), King
Range (#7), and Redwoods National Park (#8). (See Figures 2 and 3).

The Gulf of the Farallones National Marine Sanctuary (GFNMS), designated in 1981, is located
in the North Coast, San Francisco Bay, and Central Coast Regions (Regions 1, 2, and 3).
GFNMS spans 1,279 square-miles (966 square-nautical-miles) just northwest of San Francisco
Bay. (Refer to Section 2.1.2 for more information about the Farallon Islands and GFNMS. See
Figure 3)
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