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 To the extent that projected cost savings factor at all into the amount of reduction required as suggested by4

the Information Document, the required offset should be made proportional to cost savings (i.e. the more savings

realized, the more offset reductions required).

projects proposed in the Informational Document amount more to one-time mitigation and
remediation than actual continuous “offsets” to continuing discharges.  

To guard against degradation caused by a lack of equivalence, the Board must quantify
and qualify the actual contributions and loadings of the offset projects as compared to the point
sources.  In other words, are the contributions from the offset projects significant and are they
capable of being significantly reduced?  Are there any differences between the point source
discharge’s bioavailability and the offset project’s? Are there any differences in the comparative
methylation potential between the point source and the offset project.  Are there differences in
the comparative contribution to the water column?  In this connection, the Board must
acknowledge that the point source discharges are to the water column, whereas some offset
projects target removing mercury-laden sediments that have different loading characteristics to
the water column than do the point discharges.  It is imperative that the Policy compare apples to
apples, and once that is done, add in an additional margin of safety to guard against uncertainty.  4

It would be a patent error and violation of California’s antidegradation policy to do otherwise.

To further guard against degradation, any policy adopted by the Water Board must also
include requirements for participation in the program.  For instance, the Policy should require
dischargers to achieve the 95th percentile mercury reductions in their discharge as compared to
similarly situated dischargers in order to qualify for the offset program.  Likewise, the Policy
should require that dischargers have no exceedances within the prior permit term with regard to
mercury discharges in order to qualify for the program.  Such requirements will help reduce the
uncertainty regarding the loadings that need to be offset, increasing the Policy’s effectiveness and
providing greater assurance that water quality will not be degraded by noncompliant and poor
performers.

Lastly, the Board should ensure that the Policy embodies accountability and
enforceability.  In this connection, the offset projects must be made enforceable components of
the permit and their inclusion must be determined on a case-by-case basis through the issuance of
specific waste discharge requirements, complete with notice and public comment and an
adequate record to support their inclusion.  Progress and permit limits should be evaluated and
adjusted semi-annually to ensure proper implementation and water quality improvement. 
Dischargers must be required to provide the necessary water quality monitoring to demonstrate
the effectiveness of the offset, and the results of this monitoring should be made readily
accessible, ideally through the internet.  All of this is necessary to ensure that implementing the
Policy will not degrade water quality.
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C. The Water Board’s Analysis Must Incorporate a Full Antidegradation Analysis

As mentioned above, the Offset Policy deals with mercury, a highly toxic,
bioaccumulative substance for which there is no safe “threshold.”  As such, the Offset Policy
warrants particularly close attention when it comes to possible water quality degradation.  As
EPA Guidance states, 

The lowering of water quality through the discharge of
conservative or persistent pollutants merits more intensive
consideration by States, due to the bioaccumulative potential of
these pollutants.  These pollutants . . . which are considered to have
no safe “threshold” concentration, should have more stringent
antidegradation requirements established for their analysis.

(Region 9, U.S. EPA, Guidance on Implementing the Antidegradation Provisions of 40 CFR
131.12 (June 3, 1987), p. 6 [hereafter “EPA Guidance”]; see also State Water Resources Control
Board, Antidegradation Policy Implementation for NPDES Permitting, Administrative
Procedures Update 90-004 (July 2, 1990), p. 2 (“Regional Boards are urged to apply stricter
scrutiny to non-threshold pollutants”) [hereafter “APU 90-004”].)  A lesser review is simply
unacceptable given mercury’s nature and the fact that both San Francisco Bay and the Delta are
presently impaired by mercury.  Thus, it will be insufficient for the Board to simply conclude that
water quality will de facto be better under the policy given a reduction in net loading across the
entire Bay/Delta watershed.  Rather, the Water Board must specify what the baseline water
quality is compared to the resulting water quality achieved through implementation of the Offset
given the likelihood of localized and temporal degradation.

Accordingly, the Water Board must establish the baseline for water quality with respect to
mercury.  (See CEQA Guidelines § 15125(a); EPA Guidance, p. 3.)  After all, without
establishing this baseline, “analysis of impacts, mitigation measures and project alternatives
becomes impossible.”  (County of Amador v. El Dorado County Water Agency (1999), 76 Cal.
App. 4th 931, 953.)  Unlike for CEQA, however, where present water quality serves as the
baseline for analysis, baseline water quality for antidegradation purposes is the best water quality
in the receiving water that has existed since 1968 unless lower water quality was specifically
authorized under the state’s antidegradation policy.  (APU 90-004, p. 4.)  In evaluating the Offset
Policy, then, the Board must look at historical water quality and determine what is the best water
quality with regard to mercury.  Perhaps that is present water quality, but that is something that
the Board must document.

With the baseline properly established, the Water Board then must determine what water
quality will result from implementing the Offset Policy.  This must take into account the
potential for hotspots and temporal degradation.  In other words, the Water Board must develop
water quality models that model the Policy’s impact.  Only such models will provide the proof
that the Offset Policy will work according to plan.  Indeed, the Board should proceed with
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adoption of this policy only if the antidegradation analysis demonstrates conclusively that water
quality will be improved through the policy’s implementation.  

The Board, moreover, cannot properly look only at the direct effects of implementing the
Policy, the Board must also look at the secondary, indirect, and cumulative impacts associated
with the Offset Projects themselves.  (CEQA Guidelines § 15358, subd. (a)(2) (defining impact
to include “[i]ndirect or secondary effects which are caused by the project and are later in time or
farther removed in distance, but are still reasonably foreseeable”).)  For instance, the offset
projects themselves might have a negative impact on water quality and the environment in
general, especially in regard to other pollutants aside from mercury.  Sediment removal projects
and other similar offset projects, therefore, must be carefully analyzed to ensure that the
disturbance of contaminated sediments during removal does not unintentionally increase mercury
loads to the Bay/Delta as well as loads of other pollutants too.  Furthermore, what will the fate of
the removed sediments be and what environmental impacts will occur as a result of that fate? 
Any antidegradation or CEQA analysis regarding the Offset Policy will be insufficient if it does
not take into account these secondary, indirect, and cumulative impacts. 

The upshot of all this is that the Board must model and simulate water quality under
various scenarios with differing offset ratios and different offset projects in order to determine
whether the policy complies with California’s antidegradation requirements.  At the end of the
day, the State Board will have to be able to point to specific evidence in the record to support any
finding that the Offset Policy will not result in water quality degradation.  (Healing, supra, 22
Cal.App.4th at 1167.) 

D. The Offset Policy Must Keep Transaction Costs Low in Order for the Policy to Be
Effective

Inasmuch as the Offset Policy may have beneficial impact on the environment, such
benefits will be jeopardized unless transaction costs are kept low.  Transaction costs raise the
cost associated with any particular offset project, making that project less attractive to the
discharger.  As EPA mentions in their Water Quality Trading Assessment Handbook, “[f]ailure
to adequately control transaction costs can diminish or even eliminate the potential benefits of
trading.”  (EPA Handbook, p. 44.) 

In the context of a mercury offset program, however, there are several constraints
associated with the offset projects that will limit the program’s effectiveness.  For instance, some
offset projects will require NPDES permits that would require project proponents to go beyond
mercury reduction and effectively assume additional obligations unrelated to the mercury
reduction goals.  Other offset projects will require dredge and fill permits and state water quality
certifications that would also impose additional obligations on the discharger unrelated to
mercury reduction goals.  The necessity for these and other permits–including water diversion
permits and permits from the Department of Fish and Game or the State Lands Commission–may
raise transaction costs for these offset projects to such an extent as to render the most effective of
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the possible offset projects “infeasible” or unattractive to dischargers.  If that is the case, what
beneficial impact will the Policy actually have?  Potentially none.

Other constraints will similarly raise transaction costs.  For instance, will assuming
ownership or obtaining rights of access to properties in order to implement offset projects make
dischargers potential responsible parties regarding contamination at the offset site?  Will CEQA
apply to offset projects where the project proponent is a public agency?  These legal requirements
cannot be undone or ignored by the Water Board or the dischargers and it would be a serious
mistake to grant wholesale exemptions from the state’s environmental laws to clean up mercury
in the Bay and Delta only to incur significant environmental impacts elsewhere.  These factors,
therefore, must be incorporated into the Water Board’s analysis.  Failing to do so could lead to a
waste of resources and an ineffective policy that fails to improve water quality in the Bay and
Delta.

* * *

Thank you for your time in considering these comments.  If you have any questions,
please do not hesitate to contact me.  I look forward to working with the Water Board and Staff
to address these concerns.

Sincerely,

Dan Gildor


