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Charles Hoppin, Chair and Board Members " QWRCB EXECUT IVE ‘J
State Water Resources Control Board
1001 I Street '

Sacramento, CA 95814

—

VIA ELECTRONIC MAIL: commentletters@waterbbards.ca.-gov
Re:  Water Quality Enforcement Policy Workshop 6/4/09
Dear Chair Hoppin and Board Members:

The California Coastkeeper Alliance (Alliance) represents 12 Waterkeepers spanning the

~ coast from the Oregon border to San Diego, all of whom are active in the enforcement of water
quality laws. On behalf of the Alliance, we appreciate the opportunity to provide these comments
on the State Water Resources Control Board’s (Board) latest proposed revisions to its Water Quality
Enforcement Policy (Policy). As the attached comment letters - which are included and
incorporated by reference - attest, the Alliance has commented extensively over the last two years
on various revisions to the Policy. This is the Alliance’s fourth set of comments on the Policy; our
January 2009, February 2008 and June 2007 comments and enclosures are attached below for
reference. Unfortunately, the bulk of our comments have yet to be addressed in the current iteration
of the Policy. :

As discussed in more detail in our prior, attached Enforcement Policy comment letters, and
in our comment letters on various enforcement data reports, the Policy must be significantly
expanded before it can realize the State Water Board Strategic Plan’s commitment to “establish a
clear, consistent statewide approach to the prioritization of enforcement targets, based on threats
and adverse impacts to beneficial uses.” To that end, we greatly appreciate the Board’s addition of
Appendices 4 and 5 to its final 2007-08 Annual Enforcement Report, which describe in far more
detail than provided in the past the range of regulatory and enforcement tools available and used for
non-NPDES/WDR discharges. This information will prove to be an important tool in developing an
actual set of policies to address these gaps in enforcement, as the current Policy (contrary to state
law and the Strategic Plan) continues to focus on only a subset of the total number of pollution
discharges that merit enforcement action. Many of these unaddressed violations pose significant
threats to, and create adverse impacts on, beneficial uses. Accordingly, as we have urged in the
past, we again call for the Board to include in the Policy a specific plan, with timetables, for
including and prioritizing @/l enforcement violations in its “Enforcement Policy.”

A comprehensive Policy should include the following:



o The Policy must set out a clear process for enforcing waivers of waste discharge
requirements. Serious, polluted runoff-borne contamination in the Delta and elsewhere
is continuing essentially unabated, significantly impacting the health of affected water

" bodies. The Policy must identify and prioritize enforcement processes specifically

~ geared to waivers, to ensure that discharges regulated by waivers do not continue to
degrade water quality. Waiting until the water body is impaired is not an acceptable
enforcement strategy.

‘s The Policy:must set out a process for identifying and taking action against non-
filers, particularly where entire categories of pollutant discharges are unregulated.
“This includes failure to enforce Porter-Cologne requirements with respect to many
poltuted runoft discharges to surface water, and most discharges to groundwater. If the
regional boards continue to refuse to regulate whole categories of discharges, as outlined
in our prior comments, the State Board must take on this effort. Ata minimum, the issue
must be discussed in detail in the Policy, so the public is informed of the gap.

e The Policy should identify a process for improving permit specificity so as to
improve enforceability. Vague and unenforceable permits have come under particular
critique by the Governor:! the Policy should include recommendations for action to
ensure that permits are readily enforceable. For example, the Board’s 2007-08 Annual
Enforcement Report again highlights the significant investment of staff resources that
are needed to identify stormwater violations due to vague permits.2 Among other things,
a specific commitment should be made in the Policy to increase the use of numeric limits
in stormwater permits to increase enforceability and compliance. This is starting to take
place in the construction stormwater permit, but could be applied far more widely with
positive effects. : '

e The Policy should offer additional innovative solutions to the problem of staff-
intensive collection of fines and penaities. We recommend that the Policy commit to
implementing a streamlined fine payment policy kike the IRS model; i.e. a self-
monitoring violator should submit a check for the required fine with its violation report.
Given the current economic situation, every possible avenue for conserving and
maximizing use of enforcement staff time should be investigated and implemented,

" including this one. The Policy should recommend a process and timetable for this so
that fewer enforcement staff resources are spent chasing down payments.

» The Policy should address integration of enforcement efforts where such

~ integration will cost-effectively improve enforcement of water quality laws. The
Policy should address the Region 4 pilot DFG-Water Board joint water quality
enforcement initiative, which was discussed in the Board’s recent report to the Ocean

' Protection Council and also in the 2007-08 Annual Enforcement Report. The Policy
should discuss how and when that pilot will be completed, and how its results will be
applied to other regions. For example, the Dratt Field Manual referenced in the Annual
Enforcement Report at page 87 may be a significant tool in maximizing the coordinated
efforts of enforcement staff at both agencies. o

* #* %

! See; e.g., Memorandum from Terry Tamminen, Secretary, Cal/EPA to BDOs, (November 30, 2004) (“Cal/EPA
Enforcement Initiative™).

2 QWRCB, Annual Enforcement Report 2007-08, page 33 (April 2009), available at
http:."/www.swrcb:ca.gov/water_issues/programs/enforcement/docs/annual_enf_rpt_ﬂ32609.pdf.




.As we have articulated here and in the letters below, we urge development of an
Enforcement Policy that is a truly comprehensive document and that fully protects our invaluable
and dwindling waterways. This could be done by either reworking the existing document or
preparing an addendum to the current draft if it is to be adopted soon. In either case, California can
afford no more delays in developing an Enforcement Policy that covers all discharges to all waters
of the state (including groundwater), that fully uses all enforcement tools available to both the State
and Regional Water Boards, and that clearly identifies gaps that need to be filled in order for
enforcement to be most effective.

Thank you for your attention to these comments.

Sincerely,

PO oV S
Linda Sheehan
Executive Director

attachments



" ATTACHMENT 1:

COMMENT LETTER ON JANUARY 16, 2009 “WORKSHOP TO RECEIVE
COMMENTS REGARDING DRAFT WATER QUALITY
ENFORCEMENT POLICY” (JAN. 14, 2009)
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' CALIFORNIA

COASTKEEPER. PO Box 3156, Fremonc, CA 94539
ALLIANCE (510} 770 5764 www.eatoastheeper.org

January 14, 2009

Taryn Stokell

Office of Enforcement

State Water Resources Control Board

1001 I Street, 16th Floor

Sacramento, CA 95814

Via Electronic Mail: tstokelli@waterboards.ca.gov

Re:  January 16, 2009 “Workshop to Receive Comments Regarding Draft Water Quality -
Enforcement Policy”

Dear Ms. Stokell:

On behalf of the California Coastkeeper Alliance (CCKA), representing 12 Waterkeepers
spanning the state from the Oregon border to San Diego,” we welcome the opportunity to submit
these brief preliminary comments pertaining to the above-described workshop on the Draft Water
Quality Enforcement Policy (Policy). - This is the third set of written comments that we have
submitted on the Water Quality Enforcement Policy amendment process our February 2008 and
June 2007 comments are attached below for reference.

Action 6.1.1 of the Board’s recently-adopted Strategic Plan state that the Board will:

[a]dopt and implement by December 2008 revisions to the Water Quality Enforcement
Policy to, at a minimum, ensure consistent enforcement response, assessment of penalties
for all Class 1 violations, and assessment of liability in excess of the economic gain obtained
as a result of non-compliance. The policy will also establish a clear, consistent statewide
-approach to the prioritization of enforcement targets, based on threats and adverse impacts
to beneficial uses, including the identification of Class I violations.

The proposed revisions to the Policy do attempt to accomplish a number of these tasks, and we
commend those efforts. In other areas, the Policy attempts but does not quite reach the
commitments in the Stratégic Plan. For example, Action 6.1.1 says that the Policy will “ensure...
assessment of liability in excess of economic gain obtained as a result of non-compliance.” By
contrast with the Strategic Plan and the statutory mandate in footnote 1, the Policy itself only states
that assessments of administrative liability “should” climinate economic and competitive

? Klamath Riverkeeper, Humboldt Baykeeper, Russian Riverkeeper, San Francisco Baykeeper, Monterey Coastkeeper,
San Luis Obispo Coastkeeper, Santa Barbara Channelkeeper, Ventura Coastkeeper, Santa Monica Baykeeper, Orange -
County Coastkeeper and its Inland Empire Waterkeeper chapter, and San Diego Coastkeeper.
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advantages (page 10). While the Policy provides some guidance later on eliminating economic
advantage, it does not appear to commit to ¢liminating it (e.g., profits gained from continuing
production in violation of the law do not seem to be addressed), and it fails to describe any process
for eliminating competitive advantage. Additional detail and language that reflects the mandatory
nature of both provisions is necessary to meet the letter and intent of the Strategic Plan and to
reduce current incentives to cut corners on pollution control.

As discussed in more detail in our prior Enforcement Policy comment letters, and in our
comment Jetters on the 13385(0) reports (attached separately), the Policy must be significantly
expanded before it can redlize the Strategic Plan’s commitment to “cstablish a clear, consistent
statewide approach to the prioritization of enforcement targets, based on threats and adverse
impacts to beneficial uses.” The Policy, like the 13385(0) report, focuses on only a subset of the
total number pollution discharges that merit enforcement action. Many of these unaddressed
violations pose significant threats to, and create adverse impacts on, beneficial uses, and as per the
Strategic Plan should be included in the Policy. We urge the Board to include in the Policy a
specific plan, with timetables, for including and prioritizing a/l enforcement violations in its
“Enforcement Policy.” For example:

e The Policy must set out a clear process for enforcing waivers of waste discharge
requirements. Serious, polluted runoff-borne contamination in the Delta and elsewhere
is continuing essentially unabated, significantly impacting the health of affected water
bodies. The Policy must identify and prioritize enforcement processes specifically
geared to waivers, to ensure that discharges regulated by waivers do not continue to

- degrade water quality. _ :

e The Policy must set out a process for identifying and taking action against non-
filers, particularly where entire categories of pollutant discharges are unregulated.
This includes failure to enforce Porter-Cologne requirements with respect to many
polluted runoff discharges to surface water, and most discharges to groundwater. If the
regional boards continue to refuse to regulate whole categories of discharges, as outlined
in our prior comments, the State Board must take on this effort. At a minimum, the issue
must be discussed in detail in the Policy, so the public is informed of the gap.

Additional discussion is provided in our comments on the 2008 13385(0) report.

Action 6.6.1 of the Strategic Plan also will not be realized without additional detail in the
Policy to ensure that vague and unenforceable permits — which have come under particular critique
by the Governor® — are updated so that compliance can be more easily tracked. As discussed in our
priot letters, the Policy should include recommendations for action to address unenforceable,
vague permits. For example, the 2008 13385(0) report again highlighted the significant investment
of staff resources that are needed to identify stormwater violations due to vague permits (see, e.g.,
2008 13385(0) report, page 18). A specific commitment should be made in the Policy to
increasing the use of numeric limits in stormwater permits to increase enforceability and
compliance. '

Moreover, the Policy should offer additional innovative solutions to the problem of
staff-intensive collection of fines and penalties. We recommend that the Policy commit to

4 See, e.g, Memorandum from Terry Tamminen, Secretary,. Cal/EPA fo BDOs, (November 30, 2004) (“Cal/EPA
Enforcement Initiative™). ’ _




implementing a streamlined fine payment policy like the IRS model; i.e. a violator should submit a
check for the required fine with the violation report. This has already been discussed in Board
meetings and raised in comments, and the Policy should recommend a process and timetable for
exploring this further so that fewer enforcement staff resources are spent chasing down payments.

Finally, closer ties between the 13385(0) report results and the updated Policy would benefit
both documents and ensure that staff energy is spent on the most effective enforcement efforts to
ensure clean water throughout the state. For example, the Policy should respond directly to the
Analysis and Recommendations section in 'the 2008 13385(0) report. The Policy also should
follow up on the 13385(0)’s report of the pilot DFG-Water Board joint enforcement initiative;
currently the Policy provides no mention of all of what this initiative is or any reference to the
“enforcement ‘field manual® for DFG and the Water Board” that is being prepared as a result of this
initiative (see 2008 13385(0) report at page 35). The Policy also should point to the exact sections
in the 13385(0) report (or exact links online) where decisionmakers and the public may find the
“legislatively mandated enforcement reporting” listed on page 36. The 13385(0) report will need
additional detail itself to meet this goal, as discussed in our comment letter on that report.

* % %

We commend the State Water Board for its significant recent improvements in enforcement
reporting and in reducing the backlog of unenforced MMP violations. However, the state’s -
continued failure to enforce all of its water quality laws continue to create more impaired water
bodies and result in ongoing struggles to maintain the health of waterways that have yet to be
impaired. As we have been stating for the past several years, California can afford no more delays
in developing a meaningful Enforcement Policy that covers all discharges to all waters of the state”
(including groundwater), that fully uses all enforcement tools available to both the State and
Regional Water Boards, and that clearly identifies gaps that need to be filled in order for
enforcement to be most effective. We urge development of a reworked Enforcement Policy that is a
truly comprehensive document.

‘Thank you for your attention to these comments.
Sincerely,
Q?M%

Linda Sheehan
Executive Director

attachments




ATTACHMENT 2:

COMMENT LETTER ON FEBRUARY 19, 2008 WORKSHOP:
“DRAFT WATER QUALITY ENFORCEMENT POLICY” (FEB. 7, 2008)




?\ | |
CALIFORNIA M@B)
" COASTKEEPER.

ALLIANCE Heal the Bay

A Statewide Vaice for Our Waters

February 7, 2008

Ms, Tam Doduc, Chair and Board Members
State Water Resources Control Board

1001 I Street

Sacramento CA 95814

Via Email. commentletters@watcrboards ca.gov

Re: February 19, 2008 Workshop: “Draft Water Quality Enforcement Policy (Jan. 8, 2008)”
Dear Chair Doduc and Board Members:

On behalf of the California Coastkeeper Alliance (CCKA), which represents 12
Waterkeepers spanning the state from the Oregon border to San Diego,” and Heal the Bay, we
welcome the opportunity to submit these comments pertaining to the above-described workshop on -
the Draft Water Quality Enforcement Policy (Policy). As we articulated in our June 2007 letter on
scoping for this Policy (attached), enforcement of water quality laws is a significant and ongoing
issue, and has been the subject of at least two Cal/EPA directives in recent years, both of which
highlighted the need for major, specific improvements in enforcement at the State and Regional
Water Board levels.® New approaches and renewed commitments to enforcement of all
sources of pollution — both point and nonpoint, and to surface water and groundwater —are-
needed to ensure that continued violations stop and water quality improves.

A number of the primary concerns raised in our June 2007 letter remain, unfortunately,
unaddressed in the current draft Policy. In particular, we address the following points in this letter,
and refer you to the attached June 2007 letter for additional details:

e The Policy fails to set out a process for identifying non-filers, particularly where
entire categories of pollutant discharges are unregulated. This includes failure to
enforce Porter-Cologne requirements with respect to.many polluted runoff discharges to

- surface water, as well as many discharges to groundwater.

e The Policy fails to set out a clear process for ensuring enforcement of waivers of
waste discharge requirements. Waivers do not have many of the same enforcement
tools as WDRs, and so serious polluted runoff-borne contamination in the Delta and
elsewhere is continuing essentially unabated. The Policy should be clearer about this

* Klamath Riverkeeper, Humboldt Baykeeper, Russian Riverkeeper, San Francisco Baykeeper, Monterey Coastkeeper,
San Luis Obispo Coastkeeper, Santa Barbara Channeikeeper, Ventura Coastkeeper, Santa Monica Baykeeper, Orange
County Coastkeeper and Inland Empire Waterkeeper chapter, and San Diego Coastkeeper.

¢ Memorandum from Terry Tamminen, Secretary, Cal/EPA to BDOs, (November 30, 2004) (“Enforcement Initiative™);
Memorandum from Alan Lioyd, Secretary, Cal/EPA to Art Baggett, Chair, SWRCB, (March 23, 2005) (Lloyd Memo).
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difference and identify enforcement processes specifically geared to waivers, to ensure
that discharges regulated by waivers do not continue to degrade water quality.

e The avoidance of enforcement by permit writers continues in the form of
compliance schedules and serial TSOs and needs to be addressed in the Policy.
Both compliance schedules and serial TSOs should be integrated into or at least
discussed in the Policy to connect the permit writers and enforcement staff and to
prevent unseen off-ramps from enforcement. | '

¢ The Policy needs to address the process the State Water Board will follow to utilize
its own enforcement authority fully. SB 729 (2006) granted new enforcement
authority to the State Water Board, which now has a separate Office of Enforcement.
The Policy should lay out how the State Board will exercise that authority in

~ coordination with the regional boards. '

e - The Policy should include recommendations for action to address unenforceably
vague permits. - The recent 13385(0) report highlighted the significant investment of
staff resources that are needed to identify stormwater violations due to vague permits.

A specific commitment should be made to increasing the use of numeric limits in
permits to increase enforceability and compliance. _ -

e The Policy should offer additienal innovative solutions to the problem of ineffective

" fines and penalties. We recommend that the Policy commit to implementing a
streamlined fine payment policy like the IRS model; i.e. a violator should submit a check
for the required fine with the violation report. If legislative changes are needed to
accomplish this, the Policy should identify those changes. The Policy also should either
re-direct more fine money to the regions, or evaluate the effectiveness of the current
system of directing fine monies to Sacramento in achieving clean water.

e The Policy should not redirect SEP money away from affected areas. We have some
significant concerns with the Policy’s proposed changes to the SEP program.

We briefly discuss each category of concerns below, and welcome the opportunity to
address them with you further at the February 19" workshop.

* * &

The Policy Fails to Establish a Clear Process to Address Non-Filers, Particularlv Where
Entire Categories of Pollution Discharges Are Unregulated. '

The Policy does not lay out a clear strategy for identifying and acting on non-filers, which is
a particular problem with polluted runoff dischargers. As we already reported in our June 2007
letter but repeat here, Porter-Cologne regulates discharges by all pollution sources, both point
and nonpoint, to both surface water and groundwater. Specifically, Porter-Cologne requires all
who discharge or propose to discharge waste "that could affect the quality of the waters of the state"
(defined as including groundwater) to report the discharge to the local Regional Water Quality
Control Board. (Cal. Water Code § 13260.) The local Regional Board may regulate various
discharges with WDRs or, if appropriate, with "waivers of WDRs, with conditions" to ensure that
those discharges do not impact use of the state's waters. Water Code section 13269(a)(1) specifies,
however, that waivers 6f WDRs should only be issued where the Regional Board has determined
that a waiver would both be in the public interest and is "consistent with any applicable state or
regional water quality control plan.” ' -




Although the Porter-Cologne Act gives the Regional Boards a clear directive to regulate all
sources of pollution to surface water and groundwater, including polluted runoff not regulated under
the federal Clean Water Act, the Regional Boards all continue to fail to implement or enforce these
provisions for one more categories of polluted runoff to surface water, and for many categories of
pollution to groundwater. These illegal discharges cause and contribute to significant and lasting
degradation of surface and groundwater, and yet no action on redressing these enforcement gaps is

" discernable.

CCKA has begun collecting information on such gaps, and attaches a table of preliminary
results. One example is in Region 3, where there is abundant evidence that E. coli O157:H7 is a
grazing- and ranching-related problem that affects waters and growing areas in Region 3 and is
likely responstble for hundreds of serious injuries and perhaps several deaths from ingestion of E.
coli-contaminated food (clearly making it a “Class I” violation). A June 2006 report’ prepared by
that Regional Board itself found that numerous water bodies are contaminated by O157:H7, and that
the “most frequent occurrence of E. coli O157:H7 occurs at sites flanking areas used for grazing
purposes.” The report added that cattle (which abut a number of affected growing areas) are
significant sources of O157:H7, that the strain can persist in the soil for 10-11 months after
livestock have been removed, and that O157:117 has been found near and downstream of livestock
areas.! The Board concluded that “what is certain is that livestock are a source of ... O157:H7” in
the Central Coast region, and the “livestock have been observed roaming in surface waters as well
as along riparian areas” of the area. Yet there continues to be no waiver or WDR for grazing
activities, in violation of Porter-Cologne. In the absence of such required action, valuable riparian
habitats are being ripped out or otherwise destroyed along irrigated lands on the misguided
assumption that the E. coli problem is associated with rodents and other small creatures,
compounding the impacts of regulatory inaction. The Policy fails to address the gap created by
an enforcement system that focuses on enforcement with established regulatory programs
(waivers, WDRs), rather than enforcement with the reporting/filing requirements in Porter-
Cologne, which exist regardless of whether there is a formal regulatory mechanism.

Regardless of the lack of a formally-adopted program to oversee pollution, Water Code
Sections 13260 ef seq. make it clear that discharges that occur without required reporting/filing
and without associated, necessary waste discharge requirements violate the law. The Policy
should include a process for capturing those violations and acting on them. -

The Policy Fails to Set Out a Clear Process for Ensuring Enforcement of Waivers of Waste
Discharge Reguirements. '

As is evident throughout this letter, the Policy’s focus tends to be skewed toward Clean
Water Act-regulated discharges. Polluted runoff, which is generally (and, we believe, incorrectly)
regulated by waivers, is relatively ignored. This is particularly apparent in the case of enforcement
tools, many of which apply only to discharges regulated by WDRs. Without a clear Policy section
specific to enforcement of waivers and their associated (and limited) enforcement tools, the Policy
creates the misimpression that waivers can be enforced effectively — when in fact, they currently are
not. This is of particular concem for waiver-regulated discharges into impaired water bodies, where
we would argue strongly that waivers conflict with Porter-Cologne. Accordingly, the Policy
should have a separate section specific to enforcement of waivers; this section should identify

7 http:/'/www.v‘vaterboards.ca. gov/centralcoast/ TMDL/documents/SalRivFecColPrelimProjRptTuly06_000.pdf.
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enforcement tools and processes specifically applicable to waivers, and identify enforcement
.gaps that may need to be filled to ensure that discharges regulated by waivers do not impact
water quality.

The Policy Should Address the Continued Avoidance of Enforcement by Permit Writers
through the Use of Lengthv Compliance Schedules and Serial TSOs.

Currently, enforcement staff can miss significant violations because of permit staff who
extend compliance schedules in violation of the law. As former Cal-EPA Secretary Dr. Alan Lloyd
recommended, the State and Regional Boards must “[c]reate a clear division of duties between
permitting and enforcement staff. ...”* While this process has begun, it is not complete until permit
staff cease practices that avoid enforcement, such as use of illegal compliance schedules. The issue
of compliance schedules is being addressed separately, which is a positive step, but it also should be
integrated into or discussed in the Policy to connect the permit writers and enforcement staff, and to_
prevent off-ramps from enforcement. '

In addition to lengthy compliance schedules, we have informed the Board regularly about
the problems associated with “serial TSOs” and lack of enforcement of TSOs. For example, a
situation exists in Region 4 where, between October 12, 2000 and December 14, 2006, the Regional
Board issued seven individual Time Schedule Orders (TSOs) to the City of San Buenaventura. An
eighth draft TSO is now being proposed. The continuous cycle of TSOs with interim limits is
inappropriate and potentially illegal, and will ensure that the discharger is never held accountable
for meeting final effluent limits. Moreover, with this precedent, it is unlikely that other permittees
will take their TSO seriously. A TSO is meaningless unless it is one TSO and one TSO only, which
should include enforceable milestones and mandatory minimum penalties. Enforcement should
begin on the first day after the TSO deadlines pass, rather than allowing for yet another TSO with a
lack of enforcement — commonplace even where effluent limits are not close to being met — to be

assigned instead.”

The Policy Should Address the Process the State Water Board Will Follow to Utilize Its Own

i e R L N R e L A e e EE——

Enforcement Authority Fully.

SB 729 provided the State Board with its own enforcement tools, to be used “afier
consulting with the regional board” to ensure that State Board action “will not duplicate the efforts
of the regional board.” The impetus for this provision was concern over lack of Regional Board
action on clear violations, which arose out of the Hilmar Cheese incident in Region 5. This problem
is ongoing, as illustrated vividly in Region 2 this week (sce attached news story). Cal-EPA has
called for an almost unprecedented investigation into Region 2’s failure to act ona 2.5 million
gallon sewage spill on January 25™; the Regional Board said staff didn't act immediately because
they did not notice a revised report on the spill. In a letter to the Regional Board dated February 5%
calling for an investigation into the Regional Board’s actions, Cal-EPA Secretary Adams said the
delay is "disturbing because of the potential environmental effects to the Bay through the lack of
aggressive action” and stated that the Board should have immediately investigated the spill.
Notably absent from this response was the State Water Board. '

8 Lloyd Memo at 2.
® See, e.g., Letter from Dr. Mark Gold, Heal the Bay to Jonathan Bishop, LA RWQCB (Aug. 28, 2006); Letter from
Kirsten James and Dr, Mark Gold, Heal the Bay and Mati Waiya, Wishtoyo Foundation to Deborah Smith, LA

RWQCB (June 6, 2007).
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The Policy needs to include the State Water Board’s own process for using its SB 729
authority to take enforcement action when the Regional Boards fail to do so. This is critical
authority that should not be ignored in an attempt to spare a Regional Board some potential
embarrassment. Carefully targeted State Board enforcement actions will help raise the bar for
enforcement across the state and benefit all Regional Boards, as well as the waters that they are
mandated to protect. Such actions should be the primary goal of the State Water Board’s new
enforcement unit, which is a potential model for separation of permit writing and enforcement that
should be replicated throughout the regions.

The Policy Should Include Recommendations for Action to Address Unenforceably Vague
Permits.

As discussed in detail in our June 2007 joint letter, the Cal-EPA Enforcement Initiative
found that “one of the greatest difficulties faced by enforcement staff is complicated, ambiguous
and/or poorly written permits or multiple, conflicting and confusing regulatory requirements that are
unenforceable. Permit requirements must be unambiguous. They should be written in such a way
that they are clear, easy to understand, and determining compliance is simple. Similarly, the
enforcement consequences for violation should be clear.”t”

The State Water Board’s recent 13385(0) report' ' similarly found that, unlike the numeric
effluent limitations found in the “vast majority™ of wastewater NPDES permits, which are self-
monitored and self-reported by the discharger,

stormwater NPDES permits currently contain no numeric effluent limitations and instead
rely upon a suite of general narrative effluent limitations, made specific by a plan that is
only kept at the site. Compliance determination these effluent limitations at stormwater
facilities therefore depends heavily on site visits . . . ."2 -

In other words, tracking enforcement of permits with numeric limits is far less staff intensive (and
so far less costly) than tracking enforcement with narrative limits, which need site visits. As
articulated in the two Cal-EPA enforcement memos referenced earlier, this clearly points to a
recommendation to increase use of numeric limits in stormwater permits in order to streamline both
compliance and enforcement. We ask that the Policy include a process for incorporating
numeric limits in stormwater permits wherever possible to address this ongoing issue. This is
the same recommendation that former Secretary Lloyd made in 2005: .

Where appropriate to achieve water quality protection, numeric limits based on sound
science should be incorporated into perm1ts that define the allowable dlscharge or pollutants
that the Boards determine are high prlorlty

We agree with the Secretary that numeric limits, as well as clearly established deadlines, are
essential to a sound enforcement program and should be part of the Policy.

1% Bnforcement Initiative at 8. '

I SWRCB, “Draft Enforcement Report per California Water Code Chapter 5.5 Section 13385(o)” (Jan. 2003)
2 1d. at 16. .

13 2005 Lioyd Memo at 2.
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The Policy Should Offer Additional Innovative Solutions to the Problem of Ineffective Fines
and Penalties.

The January 2008 13385(0) report makes numerous references to relatively low enforcement
rates resulting from a lack of staff. But enforcement staff time is partly used in exercises that could
be far more efficient.'* For example, when a NPDES discharger submits a self-monitoring report
indicating violations, regional board staff must then use valuable enforcement time to seek and
collect the necessary penalties, even when mandatory minimum penalties are required. The process
would be more efficient and staff time would be saved if dischargers included a check for the
minimum fine, instead of making the Boards go after them. The Policy should explore the steps
needed to implement this IRS-type process, which could be a potentially critical piece of the
solution to the problems of relatively low fine collection and MMP backlogs. If legislative changes
are needed to accomplish this, the Policy should identify those changes.

In addition, the Policy should explore the idea of keeping more fines and penalty money in-
Region. CCKA and individual Waterkeepers have been told by a number of Regional Water
Boards that since much of the fine and penalty money is re-routed to the State Board, there is a
disincentive to increase costly enforcement that is not supported with fines kept in-Region. Our
understanding of the reason that this has not occurred is that the State Water Board has concerns
that more of the fines need to be deposited centrally and redistributed to support regions that have
less of an-opportunity to collect penalty money. Unfortunately, to date there has been no clear
accounting of these funds to determine the extent to which the fines/penalties processing structure
actually creates incentives or disincentives for enforcement. Given the serious state of the 2008-09
California budget, and the equally significant need for increased enforcement, a clear answer to this
- question is critical at the current time. We ask that the Policy either increase the amount of fines
and penalties that are kept in-Region, or establish a process for evaluating the utility of that money

. in achieving clean water (a) under the current system of directing significant funds to the State
Water Board and (b) under a new system of re-directing more of that money to the Regions that are
investing staff time and resources in increased enforcement. _ ~ :

The Policy Should Not Redirect SEP Money Away from Affected Areas.

Many areas of the state have experienced significant water quality benefits resulting from
the implementation of Supplemental Environmental Projects (“SEPs”) that staff pursued in lieu of a
monetary assessment imposed in an ACL complaint. The Policy, however, proposes to reduce the
credit permitted for a SEP from 50% to 25%, stating that “[t}he State Water Board has a strong
interest in the use of funds for SEPs that would otherwise be paid into accounts for which it has
statutory responsibilities to manage and disperse.” This proposed reduction in funding for SEPs
would greatly limit positive regional impacts on the ground, in the areas affected by the pollution.
As touched upon in the “Nexus Criteria” section of the Policy, it is important that penalty monies
stay in the Region to benefit the areas that were degraded by the illegal action.

For example, as a result of a settlement for an 841,000-gallon sewage spill that closed
beaches in Los Angeles County for many days, nearly $2.5 million was provided for SEPs in Los

¥ The issue of enforcement staff time used to manually enter discharger repm"ts online is another important issuc that
needs to be addressed expeditiously. ' .
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Angeles County. One of the funded SEPs will directly improve beach water quality in the vicinity
of the closed beaches. If only a 25% credit was allowed, as is proposed in the Policy, Region 4
would have seen approximately $1.75 million dollars less in local program funding, an extremely
significant reduction in local benefits. Further, there is no guarantee that the monies re-ditrected to
the State Board would ever come back to the region or even be used for direct water quality
improvements in general, let alone benefit the specific arca impacted by the illegal activity. This is
of significant concern to our organizations and others, and we ask that the 50% credit be restored.

In addition, the Policy outlines general SEP qualification criteria and includes specific
examples of types of SEPs. “Public awareness projects” have been deleted from the list of example
projects. In fact, education-related SEPs can be extremely beneficial. For instance, a SEP recently
selected in Los Angeles County funded an 8.1-acre environmental education facility that will serve
to educate the entire community on water quality issues. The State Water Board has long
recognized the importance of education in protecting and maintaining water quality. Indeed, the
stated mission of the State Board’s Education and Outreach Program is “... to educate all
Californians about the importance of water quality so that they will support our efforts and
understand their role in protecting our state's rivers, [akes, streams and coastal waters.” We ask that
the Policy maintain public awareness projects and education programs as part of the SEP program.

* *® *

The impacts of continued failure to enforce water quality laws are clear. Every listing of an
impaired water body in the state is an example of a lack of enforcement, and the number of
impaired waters is rising. California can afford no more delays in developing a meaningful
enforcement Policy that covers all discharges to waters of the state, that fully uses all enforcement
tools available to both the State and Regional Water Boards, and that identifies gaps that need to be
filled in order for enforcement to be most effective.

We appreciate the opportunity to provide these comments; and we look forward to working
with you to set California on an enforcement path that will ensure clean water now and in the future.

Sincerely,
SwoELGL Kk C s

~ Linda Sheehan, Executive Director Kirsten James, Water Quality D1rector
California Coastkeeper Alliance  Heal the Bay
Isheehan@cacoastkeeper.org kjames@healthebay.org

enclosures
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Enclosure A to Feb. 2008 Letter:

Gaps in Regulatory Programs for Kéy Pollution Sources (Draft)




Gaps in Regulatory Programs for Key Pollution Sources (CCKA Draft, 2-08)

Irigated Ag

R for W:neris, no other waiver or Win Ice (' B

{1) North Coast
: considering).

Grazing No WDRs or waiver program.

Non-NPDES No current WDR/Waiver for non-NPDES permitted

CAFQOS facilities, proposing some regulation of dairies high on
staff priority list.

Marinas Considering WDR or waiver, monitoring and waiting for
templates from State or other regions.

(2) San Imigated Ag Staff claims no frrigated ag, save some vineyards; Farm
Francisco Bay Bureau websites in Region indicate differentiy. Has issued
individual WDRs to a few wineries.

Grazing No waivers or WDRs except waiver for TMDL pumposes;
currently "studying the issue”

Marinas Staff claimed that only facilities of concern in region are
regulated under industrial storm water permit. No WDR
for marinas otherwise.

Timber No WDRs issued; staff asserts no timber harvesttng in

: ' region.
{3) Central Grazing
Coast ) No waivers or WDRs; assessing the issue as do TMDLs.

Non-NFPDES No WDRs or waiver program for non-NPDES permitted

CAFOS facilities.

Marinas No WDRs or waiver program.

(4) Los Angeles | Grazing No WDRs or waiver program.
: Non-NPDES No WDRs or waiver program. Address problems on case

CAFOS by case basis.

Marinas No WDRs or waiver program (other than general storm
water permits).

Timber No WDRs or waiver program Staff claims no activity in
region.

(5) Central Irrigated Ag Waivers; but groundwater not covered (unlike Central
1 Valley Coast)

Grazing Staff states they are working on a waiver, but it is a low
priority issue.

Marinas No WDRs or waiver program. Staff claims they've studied
it but don't think there are probiems that need to be
addressed. Lake Shasta has MOU with other agency to
address gray water on houseboats.

Timber Private lands regulated by Cal Dept of Forestry and Fire
Protection; RB1 serves as advisor to CDFFP in approving
Timber Harvest Plans.

{6) Lahotan irrigated Ag No WDRs or waiver program.

Grazing Developing waiver for grazing operators in the Bridgeport
and East Walker River Watersheds, which include
numerous streams listed as impaired for pathogens.

Non-NPDES - No WDRs or waiver program.- Do have some under

CAFQS individual WDR (Mojave River area), considering

possibility of general order, but have about a haif a dozen
facilities in region.
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. Lahotan {(cont.) Marinas Lake Tahoe Basin only {General NPDES Permit for
Discharges of Storm Water Runoff Associated with
industrial Activities and Maintenance Dredging at

: Marinas). :

(7) Colorado Irrigated Ag No WDRs, claim to address through voluntary TMDL

River Basin ' compliance program.

' Grazing No WDRs or waiver program.

Non-NPDES Waiver applies to large facilities (over 1000 animals),

CAFOS otherwise no WDR or waiver.

Marinas No WDRs or waiver program.

" Timber No WDRs or waiver program.

(8) Santa Ana’ Irrigated Ag Staff doesn't think that level of activity poses problem in
watershed, though some areas in Orange Co being -
addressed through the 3-tier program

Grazing Claims no significant grazing in region.

CAFOS General WDR adopted 9/07 but addresses cows only - for
operations that are dairies over 20 cows, or heifer/calf.
ranches of herd size over 50. No WDR or waiver for non-
dairy facilities.

Marinas Nothing but voluntary education program in p[ace

_ Timber Claim none in region.

{9} San Diego Marinas | No waiver or WDRs.

*Into surface water only.

18




Enclosure B to Feb. 2008 Letter:

Comment Letter from CCKA ef al to SWRCB, Water Quality Enforcemeht',
June 2007 ' '
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NRDC ENVIRONMENT

Tac Exeri’s BEST Derense

June 13, 2007

Ms. Tam Doduc, Chair and Board Members
State Water Resources Control Board

1001 T Street

Sacramento, CA 95814

Via Email: commentletters@watcrboard.s.ca.gov
Re:  June 28,2007 Workshop: “Policy Direction on Water Quality Enforcement”

Dear Chair Doduc and Board Members:

On behalf of the California Coastkeeper Alliance (CCKA), which represents 12
Waterkeepers spanning the state from the Oregon border to San Diego,”” NRDC, Heal the Bay,
Sierra Club California, Environment California, the California Sportfishing Protection Alliance, and
the Pacific Coast Federation of Fishermen’s Associations, we welcome the opportunity to-submit
these initial comments pertaining to the above-described workshop on water quality enforcement.
The issue of enforcement of environmental laws generally, and water quality laws in particular, has
been the subject of at least two Cal/EPA directives in recent years, both of which highlighted the
need for significant, specific improvements in enforcement at the State and Regional Water Board
levels.' While some action has been taken on several of the recommendations in these and other
directives, it is our experience that there remains continued, systemic problems with enforcement
that simply will not be redressed without a policy direction overhaul and accompanying redirection
of staff resources. - ‘

In brief, our concerns with respect to enforcement of state and federal water quality laws can
be divided roughly into the following categories: '

15 Kiamath Riverkeeper, Humboldt Baykeeper, Russian Riverkeeper, San Francisco Baykecper, Monterey Coastkeeper,
San Luis Obispo Coastkeeper, Santa Barbara Channelkeeper, Ventura Coastkeeper, Santa Monica Baykeeper, Orange
County Coastkeeper and Inland Empire Waterkeeper chapter, and San Diego Coastkeeper.

16 NMemorandum from Terry Tamminen, Secretary, Cal/EPA to BDOs, (November 30, 2004) (“Cal/EPA Enforcement
Initiative™); Memorandum from Alan Lloyd, Secretary, Cal/EPA to Art Baggett, Chair, SWRCB, (March 23, 2005)
(Lloyd Memo). ‘
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o There is a complete failure to enforce entire categories of laws. This includes failure
to enforce Porter-Cologne requirements with respect to many polluted runoff discharges
to surface water, as well as the vast majority of discharges to groundwater.

¢ The system of enforcement of permits by the permit writers is inherently flawed.
The need to separate permit writing and enforcement duties was specifically identified in
the 2005 Lloyd Memo.

¢ Permits are written in many cases to be unenforceable. This reflects two major

_ conecerns: first, a lack of clarity in the provisions themselves (which are often
ambiguous and subjective); and second, a lack of enforceable deadlines for compliance.
As to the latter, compliance schedules often extend indefinitely the time for meeting
~ legal requirements, leading to ongoing water quality degradation.

o There is little on-the-ground-enforcement presence. Regular visits from personnel -
State or Regional Board or other enforcement personnel — are needed both for
enforcement and education purposes.

¢ Fines and penalties fail to address and solve the problem at hand. Typically low to

- nonexistent, they at best they appear to be driven by MMPs, which were adopted to
ensure that some enforcement action was taken, not to become the focus of the
- enforcement program. Streamlining the MMP process would free up staff time to focus
on consent decrees, higher penalties, and other measures needed to deter and redress
- violations. _ :

¢ There is no reliable system for staff, decisionmakers or the public to track
enforcement actions and compliance rates. Despite many millions of dollars spent
over the years and clear legislative and administrative direction in this area, the State and

- Regional Boards have yet to develop a reliable enforcement tracking system. Without
such a system, there can be no needed course correction or proper allocation of
enforcement resources.

Tinkering with the existing Enforcement Policy will not address these concerns. A new
approach and renewed commitment to enforcement is needed to ensure that continued violations
stop and water quality improves. We outline a few examples of each categog of concerns below,
and welcome the opportunity to discuss them with you further at the June 28" workshop.

* ok %

There Is a Complete Failure to Enforce Entire Categories of Laws.

The federal Clean Water Act regulates discharges by point sources to waters of the U.S. to
protect the health of those waters. Discharges by all pollution sources, both point and nonpoint, to
both surface water and groundwater are regulated by California’s Porter-Cologne Water Quality
Control Act. Specifically, Porter-Cologne requires all who discharge or propose to discharge waste
"that could affect the quality of the waters of the state" (defined as including groundwater) to report
the discharge to the local Regional Water Quality Control Board. (Cal. Water Code § 13260.) The
local Regional Board may regulate various discharges with WDRs or, if appropriate, with "waivers
of WDRs, with conditions” to ensure that those discharges do not impact use of the state's waters.
Water Code section 13269(a)(1) specifies, however, that waivers of WDRs should only be issued
where the Regional Board has determined that a waiver would both be in the public interest and is
"consistent with any applicable state or regional water quality control plan."
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Although the Porter-Cologne Act gives the Regional Boards a clear directive to regulate all
sources of pollution to surface water and groundwater, including polluted runoff not regulated under
the federal Clean Water Act, the Regional Boards all continue to fail completely to enforce these

provisions for one more categories of polluted runoff to surface water, and for almost all categories
of pollution to groundwater. These illegal discharges cause and contribute to significant and lasting
degradation of surface and groundwater, and yet no action on redressing this enforcement chasm is
discernable. For example, the Lost River, the Scott River and the Shasta Rivers are case studies for
what lack of enforcement of can do to waterways, as these rivers suffer from continued agricultural,
CAFO and other discharges and are not meeting their beneficial uses beyond agriculture water

supply.

» The State Water Board’s 2006 Enforcement Report to the Legislature indirectly
acknowledges this problem by reporting only on discharges to surface water under the federal Clean
Water Act.”” There is no similar reporting for enforcement of violations under Porter-Cologne,
which of course covers many more discharge activities and correspondingly more enforcement
actions (in theory). If the Regional Boards do not act to enforce these laws, the State Board should
step in to protect the health of the state’s surface and groundwater.

Even where there is an acknowledgment that some enforcement is necessary, often
violations are not handled by enforcement but by stakeholder groups that are not set up as guardians
of water health. For example, the Central Valley Regional Board takes complaints from citizens
about dairies discharging raw waste onto their property and waterways, and then simply forwards
many of those to the Dairy Task Force, which takes little to no formal action or follow-up under
state or federal water quality law. As noted in the next section, enforcement units within the State
Water Board and each Regional Water Board are the appropriate entities to handle enforcement, not
stakeholder groups or permit writers.

The System of Enforcement of Permits by the Permit Writers Is Inherently Flawed.

As articulated by the Secretary in the 2005 Lloyd Memo, the current system whereby the
permit writers enforce their own permits is inherently flawed. Dr. Lloyd recommended instead that
the State and Regional Boards “[c]reate a clear division of duties between permitting and.
enforcement staff, including separating Board legal counsel from enforcement attorneys, and
redirect more regulatory staff as enforcement duties are increased.”™® He also recommended that
there be “dedicated enforcement units at each Regional Water Quality Control Board”;"? we would
add to that that there should be an attorney at each Regional Board full-time on enforcement.

In addition, in light of new SB 729 enforcement authority, the State Water Board needs to
develop its own policy for taking enforcement action when the regional boards fail to do so. This is
critical authority that should not be ignored in an attempt to sparc a Regional Board some potential
. embarrassment. Carefully targeted State Board enforcement actions -will help raise the bar for
enforcement across the state and benefit all Regional Boards, as well as the waters that they are
mandated to protect. Such actions should be the primary goal of the State Water Board’s new

7 SWRCB, Enforcement Report per Cal. Water Code Sec. 13385(0) (Aug. 18, 2006)

http://www.waterboards.’ca.gov/legislative/docs/ZOO5/'enforcement_rgt2004 133850.pdf (2006 Enforcement Réport).
¥ 1 loyd Memo at 2.
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enforcement unit, which is a potential model for separation of perm1t writing and enforcement that
should be replicated throughout the regions.

Permits Are Written in Many Cases to Be Unenforceable.
Lack of Clarity in the Permits Themselves
The 2003 Cal/EPA Enforcement Initiative succinctly found that:

Currently, one of the greatest difficulties faced by enforcement staff is complicated,
ambiguous and/or poorly written permits or multiple, conflicting and confusing regulatory
requirements that are unenforceable. Permit requirements must be unambiguous. They
should be written in such a way that they are clear, easy to understand, and determining
cornphance is simple. Slmllarly, the enforcement consequences for violation should be
clear.”

The lack of clarity and objectivity in the permits impacts enforcement, which necessarily becomes
extremely staff-intensive. Straightforward requirements will lend themselves to straightforward
enforcement and conserve valuable staff resources. For this reason, the 2005 Lloyd Memo
recommended that:

Where appropriate to achieve water quality protection, numeric limits based on sound
science should be incorporated into perm1ts that define the allowable discharge or pollutants
that the Boards determine are high priority.*’

We agree with the Secretary that numeric limits, as well as clearly established deadlines, are
essential to a sound enforcement program.

Lack of Enforceable Deadlines for Compliance.

Permits also become unenforceable if their requirements are continually extended, as is the
case with many permits now. We wrote in detail to the State Water Board on this issue in our letter
dated October 19, 2006 on the problems associated with lengthy comphance schedules; this letter is
included for the Board’s reference. :

In addition to lengthy compliance schedules, we have informed the Board regularly about
the problems associated with “serial TSOs” and lack of enforcement of TSQs. For example, a
situation exists in Region 4 where a discharger has received at [east three TSOs over five years and
is currently up to over $1 million in penalties at an F-rated beach. A TSO is meaningless unless it is
one TSO and one TSO only, which should include enforceable milestones and mandatory minimum
penalties. Enforcement should begin on the first day after the TSO deadlines pass, rather than
allowing for yet another TSO with a lack of enforcement commonplace even where effluent limits
are not close to be1ng met — to be assigned instead.”

%% 2003 Enforcement Initiative at 8.

12005 Lloyd Memo at 2.

% See, e.g., Letter from Dr. Mark Gold, Heal the Bay to Jonathan Bishop, LA RWQCB (Aug. 28, 2006); Letter from
Kirsten James and Dr. Mark Gold, Heal the Bay and Mati Waiva, Wishtoyo Foundation to Deborah Smith, LA
RWQCB (June 6, 2007).
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There Is Little On-The-Ground-Enforcement Presence.

Of over 1,500 State and Regional Water Board staff, only a handful are on the ground
identifying violations of water quality laws. As a result, the State Water Board’s 2006 Enforcement
Report found that "Water Board staff does not detect violations for several months after they '

_occur.“”_ Public Record Act requests, for example, found that in Region 2, well under 10% of
industrial stormwater permittees are checked each 2-3 year review cycle; this is likely typical of
many Regional Boards. - :

Increases in efficiencies from clearer permit requirements, as discussed above, will free up
staff to spend more time in the field. Moreover, partners should be sought in other entities with
enforcement authority. For example, Department of Fish and Game wardens have pollution
authority under Fish and Game Code Section 5650 and are regularly in the field. Increased training
for firefighters (who have hazardous waste responsibilities), building inspectors, and other
government officials may provide assistance in enforcement of stormwater permits. Finally,
improvements in development project review (EIRs) and auditing of municipal Jurisdictional Urban
Runoff Management Plan (FJURMP) annual reports for enforcement statistics will also help
streamline municipal stormwater permit enforcement.

Fines and Penalties Fail to Address and Solve the Problem at Hand.

Table 8 of the State Board’s 2006 Enforcement Report™ lists violations and their follow-up

actions. Of the listed NPDES permit violations that were actually identified, fully 86% statewide

- were left without a completed enforcement actions; 9% only received a letter, and just 7% had
formal action taken. Indeed, the same report found that only 41% of violations requiring mandatory
minimum penalties actually reccived those pena\lties.25 In fact, many of the enforcement activities
appear to be driven by MMPs, particularly where they are straightforward to calculate. As Table 8
indicates, more than that is rarely imposed. This “race to the bottom” process fails to target _
violations based on potentially more meaningful criteria, such as the seriousness of the impacts, and
rarely results in relief other than MMPs (e.g., few significant penalties ot consent decrees with
injunctive relief that will actually solve problems). Finally, again based on PRAs in Region 2, there
is almost no effort to find non-filers, which is a particularly pervasive problem with under-regulated
categories of discharges (as described above). ' -

 Two examples in San Diego illustrate the lack of enforcement activity and follow-up. The
Hale Avenue Resource Recovery Facility (HARRF), owned by the City of Escondido, is permitted
to discharge up to 16.5 MGD of treated wastewater directly into the Pacific Ocean. In December
2005, the Regional Board issued a complaint against the City of Escondido for more than 400
violations of HARRF’s discharge permits during 2004 and 2005. The complaint called for over $1
million in fines for these violations, which includes the EPA’s Water Code minimum penalties for
significant violators. In May 2006, the City proposed a settlement that a third of the penalties off the
top, a proposal that ignored federal minimum penalties as well as other federally mandated
liabilities. In October 2006, the Regional Board accepted the City’s settlement with no changes or
revisions. This is just one example of how a Regional Board’s enforcement policies allow generous

2 2006 Enforcement Report at 5.
* Id. at 13. '
® M at15.




compronﬁsés in favor of significant violators of discharge permits and against the environment,
which undermines the State’s Water quality enforcement goals.

In another example, in 2003 a water main break on Harbor Drive in downtown San Diego
discharged a significant amount of water which infiltrated through heavily contaminated soils’
located under the street and around the water main. This contaminated water filled with PCBs then
discharged into the adjacent San Diego Bay waters, directly adjacent to a public walkway, the
Maritime Museum, and a cruise ship terminal. (See enclosed photos.) The Maritime Museum had
to be evacuated for the first time ever, due to the foul odors emitting from the contaminated water
discharge into the Bay. Numerous agencies, including the City Water Authority, as well as
Regional Water Board representatives evaluated and witnessed this illegal discharge (a violation of
the City’s stormwater permit), and worked together to fix the water main as well as analyze the
damage done to the Bay waters. The Regional Board even collected samples from the contaminated
area, and San Diego Coastkeeper wrote letters to the Regional Board demanding enforcement
action. However, four years later, no enforcement action has been taken. The City of San Diego
has numerous water main breaks per month — including 38 water main breaks and 12 sewage spills
in January and February alone of this year. Water main breaks are a chronic problem around San
Diego, and contributes to significantly polluted discharge into watersheds. Enforcement is essential
to preventing further water main breaks and violations of stormwater permits from being similarly
ignored.

Numerous other examples, many even more egregious, unfortunately abound throughout the
state. Only a significant redirection of attention and commitment to enforcement through
meaningful fines and penalties will begin to reverse this trend.

There Is No Reliable System for Staff, Decisionmakers or the Public to Track Enforcement
Actions or Compliance Rates. o

A March 2006 report by U.S. PIRG found that “[n]ationally, more than 3,700 major -
facilities (62%) exceeded their Clean Water Act permit limits at least once between July 1, 2003
and December 31, 2004” and that “[tThese facilities often exceed their permits more than once and
for more than one pollutant.”*® California, however, was one of only three states excluded from this
report because it “failed to provide reliable data to EPA.”*" (There is no reason not to assume that,
with reliable reporting, California would demonstrate similar compliance problems.) The State
Board’s August 2006 Enforcement Report similarly found that enforcement “data quality and
completeness problems persist.”

As noted in the September 15, 2006 CCKA letter to the State Water Board on enforcement,
CIWQS, which is the current vehicle for reporting enforcement activity, is a noble vision of
integrated permit, compliance, enforcement and water quality reporting. However, as with its
predecessors (WDS, SWIMI1, SWIM2, WIN, etc.), CIWQS suffers from significant deficiencies
that were recently examined by a panel of nationwide experts. As a result, the reliability of the
State Board’s 2006 Enforcement Report — which was due to the Legislature on January 1, 2006, but

¥ US. PIRG, Troubled Waters: An analysis of Clean Waier Act Compliance, July 2003- December 2004,

http: rwww. uspirg. org/uploads IN/ZMAINZM2tG=4x 7 smw VUL Tpow/iroubledwaters6. pdf, Executive Summary
(March 23, 2006).

I oat9.

# California Integrated Water Quality System Project, http://www.swrcb.ca.gov/ciwgs/index. htmi.
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provided only after the Legislature requested it in August —is questionable at best. For example,
Table 2 of the Enforcement Report indicates that violations of NPDES waste discharge '
requirements went down by 50% or more in four of the nine regions over the last year; this figure
goes up to five of the nine regions if Region 8, in which violations reportedly dropped just under
50%, is included. With no reasonable level of confidence in the data, decisionmakers do not know
whether to prioritize their enforcement dollars toward the seemingly “lower-performing” four
regions, or conversely to spend the money doing a better job collecting violation information in the
five regions that may be missing enforcement data.

A CIWQS report to the State Water Board at the Board meeting on June 5, 2007 confirmed
that the CIWQS enforcement reporting system is largely nonfunctional as of today, and that
numerous corrections need to be made before the system is reliably usable. Without regular, '
transparent, quality, and easily accessible data and reports from the State and Regional Water
Boards, the public cannot hold its government accountable for implementing and enforcing state
and federal water quality laws.. Such information is also essential in order to prioritize use of
limited funds for enforcement, as it will help target areas that need particular attention and save
funds on areas that are doing well. Indeed, the State Board itself concluded in the 2006
Enforcement Report that “[t]he SWRCB should institute a ‘Compliance Report Card’ on the
Internet to engage the public in a productive dialogue about discharger performance, environmental
effects, Water Board workload, and Water Board performance.” The State Board should insist on a
reliable endpoint for when this type of basic information will be made available. '

In addition, while there.is at least some data on past enforcement activity, there is no real
information available about pending enforcement actions, or what is being done about the violations
that have no enforcement actions. The public should be able to see pending enforcement actions or
specific violations that still need to be enforced. This will allow the public to track when actions are
followed up on (as noted above, follow-up is relatively rare, but may improve if the public is
observing).

_ One of the key recommendations in the Lloyd Memo was to “[m]easure compliance rates
among all potential violators of water laws, filers and non-filers, and post information about
violations and compliance rates on the Internet.”” This recommendation was echoed by the

Legislature and Governor in 2006, when they passed into law SB 729. This new law requires the
State and Regional Boards to report rates of compliance with the requirements of Porter-Cologne;
identify and post summary lists of all enforcement actions undertaken by the regional boards and
the dispositions of those actions, including any fines assessed, on a quarterly basis; and provide to
the public notice of any proposed and final administrative civil liability actions, including waivers

‘of ACL hearings. Significant work remains to comply with these clear and essential directives.

* & &

The impacts of continued failure to enforce water quality laws are clear. Every listing of an
impaired water body in the state is an example of a lack of enforcement, and the number of
impaired waters is rising. California can afford no more delays in developing a meaningful
enforcement program.

¥ 1loyd Memo at 2.
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We appreciate the opportunity to provide these comments, and we look forward to working
with you to set California on an enforcement path that will ensure clean water now and in the future.

Sincerely,

" Linda Shechan, Executive Director
California Coastkeeper Alliance
Isheehan(@cacoastkeeper.org

David Beckman, Senior Attorney
NRDC
Dbeckman@nrdc.org

Dr. Mark Gold, Executive Director
Heal the Bay
mgold@healthebay.org

William F. “Zeke” Grader, Executive Director _
Pacific Coast Federation of Fishermen’s Associations
zgrader@ifrfish.org

Bill Jennings, Executive Director
California Sportfishing Protection Alliance
deltakeep@aol.com

Jim Metropulos, Legislative Representative
Sierra Club California
Metropulos{@sierraclub-sac.org

Sujatha Jahagirdar, Clean Water Advocate

Environment California
Sujatha@environmentcalifornia.org
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“Enclosure C to Feb. 2008 Letter:

San Francisco Chronicle, 2-7-08
“State EPA demands probe of sewage spills”
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San Francisco Chronicle
State EPA demands probe of sewage spills

Marisa Lagos, Chronicle Staff Writer
Thursday, February 7, 2008

(02-06) 08:17 PST SACRAMENTO -- The chief of California's Environmental Protection
Agency on Tuesday asked for an independent investigation into the regional state agency
charged with regulating the Bay Area's water quality. '

The request came the same day that the San Francisco Bay Regional Water Quality Control Board
announced that two sewage spills occurred in Marin County between Jan. 25 and Jan 31 - not just -
one, as the agency previously had reported. In announcing the second spill Tuesday, the board's
executive director said it would ask for an independent review, and blamed the sewage treatment
agency where the spill occurred for the delay. In a statement, Bruce Wolf said the Sewerage Agency
of Southern Marin used an incorrect date when it told the regional board of the first spill, and did
not estimate the amount of sewage spilled in its initial report. '

The sewage agency has been under scrutiny since Friday, when authorities told the public that the
agency's Mill Valley facility had released nearly 3 million gallons of treated and untreated sewage
into Richardson Bay 20 hours prior. The delayed announcement angered many Bay Area residents
and some local officials, and several days later, State Sen. Carol Migden announced she would
investigate incident.

Then, on Tuesday, the Water Quality Control Board, which regulates these types of incidents, said
there had been another spill of 2.5 million gallons of sewage on Jan. 25. The board blamed the
sewage agency for an inaccurate initial report and said staff at the regulating board didn't
immediately notice when the report was corrected a few days later.

In a letter to the Wolfe dated Tuesday, EPA secretary Linda Adams said the delay is
"disturbing because of the potential environmental effects to the Bay through the lack of
aggressive action."

Adams said it appears that the sewage agency is at fault for its failure to accurately report the
Jan. 25 incident but that the water board was also remiss in failing to immediately investigate
the incident.

"This is, in my opinion, a disservice to the citizens of the Bay Area and, therefore, unacceptable,”
Adams wrote.

She asked for a "thorough and independent investigation," to be completed within 60 days in
addition to the investigation into the sewage agency, which is to be conducted by the regional water
board.

 E-mail Marisa Lagos at mlagos@sfchronicle.com.

http://sfgat_e.com/cgi-bin/article.cgi?f=/c/a/2008/02/07/MNRJUT6RE.DTL
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