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Felicia MaJcus, Borud Chair 
August 15,2016 
Page 2 of3 

The State and Regional Water Quality Control Boards (State Borud and Regional Boruds) 
have the authority under Section 401 of the Clean Water Act to determine whether 
federal Clean Water Act permits and nationwide permit authorizations comply with state 
water quality standards. Regional Board staff actively participates in all federal Clean 
Water Act permitting processes through tl1e 401 water quality certification process. 

The proposed Permitting Procedures would duplicate the federal Clean Water Act permit 
process, and impede the federal nationwide permit program. While the draft Permitting 
Procedures incorporates the Clean Water Act 404(b)(l) Guidelines, it also depaits from 
the Guidelines io potentially significant ways. For instance, the draft Permitting 
Procedures requires an "alternatives analysis" for small fill projects, such as habitat 
enhancements and bank stabilization projects (which may be critical to maintaining 
public health and safety), that rue subject to the Corps' nationwide permit program. 
Prepruing an alternatives analysis is a significant burden on the City and other applicants, 
and requires hours of Regional Board staff time to review. 

Requiring an alternatives analysis before certifying a nationwide permit is inconsistent 
with the federal nationwide permit program and will not provide any water quality 
benefits. It will also significantly delay projects and increase the cost of these projects, 
potentially jeopardizing important local projects. 

As proposed, the Permitting Procedures will largely duplicate the existing federal Clean 
Water Act permitting process. Rather than review federal individual permits for 
consistency with state water quality standards, the Regional Boruds will be reviewing 
federal pennits de novo or engaging in a parallel permitting process, placing an additional 
and unnecessary burden on the City. To the extent the Pe1mitting Procedures differs from 
the existing federal program or if the Regional Boards reach different conclusions than the 

. Corps, it will inevitably result in conflicts between the Corps and Regional Board. 1 This 
will lead to further delays and expense. 

The draft Permitting Procedures are also duplicative of Sections 1600, et seq. of the 
California Fish and Game Code by purporting to expand the Regional Boruds' jurisdiction 
to include newly defined "riparian areas." Riparian areas are generally already covered 
by Section 1600 and CDFW' s Lake and Streambed Alteration Agreement program. 
Duplicating regulation by two state agencies is wholly tmnecessruy. 

1 The draft Pennitting Procedures gives the Regional Boards independent authority to require a 404(b)(l) 
altematives analysis (under somewhat modified Guidelines) and to evaluate the adequacy of the 
alternatives analysis. This may result in the preparation of two 404(b)( I) alternatives analyses; one for the 
Corps and one for the Regional Boards. It may also result in two different LEDPA determinations. 
Similarly, it gives the Regional Boards independent authority to interpl'et the Corps' mitigation rule and 
decide if a mitigation plan provides adequate financial assurances, etc. Again, potentially resulting in 
conflicting detenninations by the Corps and Boards and requiring applicants to provide duplicative 
financial assurances. 
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Felicia Marcus, Board Chair 
August 15,2016 
Page 3 of3 

The proposed state definition of wetlands included in the draft proposal does not appear 
to serve any useful water quality purpose. Existing federal and state regulations that 
govern the fill of"waters," already define "wetlands" as a subset of"waters." 
Expanding the definition of wetlands will simply shift some existing waters into the 
wetland subset. Doing so will necessitate the preparation of additional wetland 
delineations, but will not provide any additional benefit for wetlands or other waters. 

The result of the proposed Permitting Procedures will be new processes, more paperwork, 
and additional costs which local public agencies such as the City can ill-afford, without 
any corresponding environmental benefit. For these reasons, the City urges the State 
Water Quality Control Board not to adopt the proposed Permitting Procedures. 

Very tmly yours, . . (/ 

or~a\Jl. r\~~¥L-
Laura M. Hoffmeister 
Mayor 

cc: Concord City Council 
Valerie Barone, City Manager 
Guy Bjerke, Director of Community Reuse Planning 
Senator Steve Glazier 
Assemblywoman Susan Bonilla 
Jason Gonsalves, Gonsalves and Son 
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