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Sticky Note
The Water Boards review applications and develop the 401 Certification Orders for dredge and fill discharges to waters of the state as follows:

1) The State Water Board, Division of Water Rights (DWR) takes lead:  if the discharge is involved with or associated with 
a) an appropriation of water subject to Part 2 of division 2 of the Water Code, b) a hydroelectric facility, and the activity required FERC license or amendment to a FERC license. c) any other diversions of water for domestic, irrigation, power, municipal, industrial, or other beneficial use.

2) If #1 above does not apply then a Regional Water Board takes the lead for any dredge or fill discharge within its jurisdictional boundaries.

3) If #1 above does not apply and the dredge and fill discharge occurs within more than one Regional Board then the State Water Board, Division of Water Quality, takes the lead.



Sticky Note
The Water Boards must complete the application review within 30 days of receipt and specify to the applicant any missing information.  

If the Water Boards fail to notify the applicant within 30 days, the application is automatically deemed "complete".  Note: Water Boards can continue to seek additional information after an application is deemed complete.

Sticky Note
A 401 Certification application must contain the information specified in Program regulations and include an application fee deposit.

A "Fee Calculator" Excel spreadsheet is available for estimating project fees and can be found at the 401 program web page under Resources for Applicants: 

http://www.waterboards.ca.gov/water_issues/programs/index.shtml#wqcert

Sticky Note
A complete application may be denied without prejudice if 1) supplemental information is not received in a timely manner that is necessary for approving the certification or 2) supplemental information is not received necessary for approving a certification before the Federal clock expires.

If a revised application for water quality certification is filed for the same project which had been previously denied without prejudice or when an original application is voluntarily withdrawn by the applicant, the revised application must be accompanied by any fee or portion thereof that was previously delinquent or outstanding on the original application. No additional fee is required if the revised application is filed within 12 months of the denial without prejudice or voluntary application withdrawal, or the revised application package corrects the procedural problems which caused the original denial without prejudice or voluntary withdrawal, and the project has not changed significantly in scope or potential for adverse impact.

Sticky Note
The 401 Certification may be presented for discussion at a public hearing (this is very rare).

Sticky Note
After review of an application, the Regional Board Executive Officer or State Board Executive Director may issue or deny a certification.

Under state law, final action must be taken on a 401 Certification project within (1) 180 days from when the CEQA lead agency approves the project, or (2) 180 days of the date the application was deemed “complete” by the Water Boards; whichever is longer.  If the Water Boards fail to make a decision on the application within the 180 days, the project is deemed “approved”.



Sticky Note
If a project is denied " for cause", the applicant must submit a new application package with a new application processing fee (see CCR
Section 3833).

Denial of certification must not be grounds for refunds of any part of a certification application fee. 

The project must comply with CEQA before a 401 Certification Final Order may be issued, unless a CEQA exemption is received.

Fees for Water Quality Certifications do not include the costs of preparation of any CEQA document.

Army Corps regulations require that Water Boards issue 401 Certification within 60 days of receipt of a valid application.  The Army Corps may extend or reduce the review time.  If a Water Board requires additional time to review the application, the Army Corps must be contacted to request an extension of the due date.  If a Water Board does not meet the deadline, the state waives its regulatory control under CWA §401. 

A certification  will include conditions deemed necessary by the Water Boards to protect water quality.

Certifications are standing orders of the Water Boards and apply to the life of a project unless an expiration date is specified.

Certifications are approved by the Regional Board Executive Officer or the State Board Executive Director, as applicable.

Sticky Note
Copies of any certification or denial of certification must be sent to the: Applicant, State Board (if not the certifying agency), appropriate Regional Board(s) (if not the certifying agency), the federal agencies, and all other interested parties no later than 3 days after final action.

If a project was denied, the applicant must be notified in writing of the denial and reasons for the denial. Written notification must be sent to the applicant, the Federal and State Agencies, and other interested parties no later than 3 days after taking the denial action.

Sticky Note
A minimum 21 day public comment period is required before any action is taken on a 401 application. The public comment period may began as soon as a 401 application has been received.
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Sticky Note
The Water Boards issue 401 certifications for federal permits and licenses.  Most 401 certifications are issued for Corps dredge and fill permits authorized under section 404 of the Clean Water Act (CWA).  The Army Corps cannot issue a CWA §404 Permit unless the Water Boards first issue a WQ Certification.




Sticky Note
Project must first avoid, and then minimize adverse impacts to water quality; any remaining impacts must be mitigated.  All adverse impacts must meet basin plan requirements for the protection of beneficial uses of water.




