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1. PROJECT OFFICIALS

The State Water Board’s Contract Manager shall be Paul Roggensack of the Division of Water Quality.  The Contract Manager shall be the day-to-day representative for administration of this agreement, and, except as otherwise specifically provided, shall have full authority to act on behalf of the State Water Board with respect to this agreement. The State Water Board’s Executive Director, or designee, may also perform any and all acts which could be performed by the Contract Manager under this agreement.  Except as otherwise expressly provided, all communications relative to this agreement shall be given to the Contract Manager.

The Contractor’s Project Director shall be Kurt Starman, Executive Director of Redding Redevelopment Agency for the City of Redding.  The Project Director shall be the Contractor’s representative for the administration of the agreement and shall have full authority to act on behalf of the Contractor.  All communications given to the Project Director shall be as binding as if given to the Contractor.

The parties may change their Contract Manager or Project Director upon providing ten (10) days written notice to the other party.

2. WORK TO BE PERFORMED

A.
Scope and Objectives
The purpose of this Proposition 13 contract is to plan, design and implement the Clover Creek Flood Protection and Environmental Enhancement project.  In accordance with the Costa-Machado Water Act of 2000, funding has been appropriated to provide for the acquisition, restoration, and conservation of up to approximately 123 acres of existing historic floodplain/detention area, low-flow stream channel, open water, seasonal wetland, riparian, oak woodland regeneration, and grassland meadow.

Historically, the Clover Creek project site has been significantly altered, including the manmade channelization of Clover Creek, diverting the natural flow and grading of a bypass channel according to incomplete development plans which result in increased streambank erosion.  Approximately 16 acres have already been improved with streets and utilities.  These alternations have left significant portions of the site unvegetated and vulnerable to erosion and the resultant water quality degradation.  In addition, the channelization, in conjunction with other local and upstream development, is believed to have contributed to a local flooding problem for residents downstream of the project area. 

The Clover Creek Flood Protection and Environmental Enhancement Project will provide for the restoration and conservation of approximately 123 acres consisting of historic flood plain/detention area, low flow stream channel, open water, seasonal wetland, riparian, oak woodland regeneration, and grassland/meadow.  The Project will be an amenity to the east Redding community, ultimately being surrounded by single family homes and contributing to a pleasant, personal experience by providing passive recreation including interpretive trails and paved walkways for walking, jogging, and bike riding.  A small area of turf will provide an opportunity for activities such as flying kites and playing frisbee.  Two open water lakes within the detention basin will provide year-round enjoyment including fishing opportunities and waterfowl habitat.  The lakes will be maintained with a constant water level and will be kept clean through continual aeration.  Wildlife and bird populations will return to a pre-disturbance level.  During winter storms, the detention area will have elevated water levels for short periods while downstream storm water is contained well within the creek’s banks.  A parking lot will provide adequate parking for users.  The project will also extend a west to east collector street with utilities and provide for a five-acre electric substation site.

B.
Work 

The Contractor shall be responsible for the performance of the work as set forth hereinbelow and for the preparation of products and a final report as specified in this Exhibit.  The Project Director shall promptly notify the Contract Manager of events or proposed changes which could affect the scope, budget or schedule of work performed under this agreement.  Comments from the Contract Manager on work submitted under this scope of work including, but not limited to, plans and procedures will be noted and incorporated into such work.

Task 1: Project Management and Administration

1.1 Provide all technical and administrative services as needed for contract completion: Monitor, supervise and review all work performed; coordinate budgeting and scheduling to assure that the contract is completed within budget, on schedule and in accordance with approved procedures, applicable laws and regulations.

1.2 Ensure that the contract requirements are met through completion of quarterly status reports submitted to the Contract Manager by the 15th of the month following the end of the previous month and through regular communication with the Contract Manager.  Quarterly progress reports shall describe activities undertaken and accomplishments of each task by location, or task phase, during that quarter, milestones achieved, and any problems encountered in the performance of the work under this contract.  The description of activities and accomplishments of each task during the quarter shall be in sufficient detail to provide a basis for payment of invoices and shall be translated into percent of task completed for the purpose of calculating invoice amounts.

1.3
Include the following disclosure statement inside front or first page of any document, written report, or brochure prepared in whole or in part pursuant to this contract:

“Funding for this project has been provided in full or in part through a contract with the State Water Resources Control Board (SWRCB) pursuant to the Costa-Machado Water Act of 2000 (Proposition 13) and any amendments thereto for the implementation of California’s Nonpoint Source Pollution Control Program.  The contents of this document do not necessarily reflect the views and policies of the SWRCB, nor does mention of trade names or commercial products constitute endorsement or recommendation for use.”

The Contractor shall include in each of its subcontracts for work under this contract a provision which incorporates the requirements stated within this subtask.  (Gov. Code 7550)

1.4 
The Contractor and any of its subcontractors shall notify the Contract Manager at least ten (10) working days prior to any public or media event publicizing the accomplishments and/or results of this contract to provide the opportunity for attendance and participation by SWRCB representatives.

1.5
Award subcontract(s) to appropriate organization(s) to perform tasks as outlined in this agreement.  Document steps taken in soliciting and awarding the subcontract(s) and submit copies to the Contract Manager for review and approval.  Document all subcontractor activities in quarterly reports.

1.6
Insure all permits required for project work are secured by the appropriate parties.

1.7
At the completion of this project and prior to final payment, the Project Director shall fill out and provide a project survey form to the Contract Manager.

Task Product(s):
Quarterly progress reports, subcontract documentation, permits, and project survey form.

 SEQ CHAPTER \h \r 1Task 2:  Land Acquisition

Before site work and construction can begin, the property must be acquired.  The acquisition process includes site investigation, environmental review, appraisal, negotiations and, if necessary, adoption of a resolution of necessity by the City Council and condemnation.  Subject to environmental review, the location of the flood protection facilities is determined by topography and availability of unimproved land along Clover Creek.  The environmental enhancement portion of the project specifically targets a large parcel of unimproved real property that has been environmentally damaged over the last thirty-five years from sporadic development activities. The property which is the subject of the proposed project comprises portions of two large parcels, including approximately 92 acres of one parcel (the Shasta View Investments parcel) and 25.5 acres of the second parcel (the Thomason parcel).

The City/Redding Redevelopment Agency has obtained an independent Member of Appraisal Institute (M.A.I.) appraisal of each parcel, including the total value of each parcel and the value of the part proposed for acquisition.  The fair market value offer of $255,000 has been made for the Thomason parcel.  The fair market value offer of $819,000 has been made for the Shasta View Investments parcel.  The Land Acquisition budget remains at $2,050,000 until the offers are accepted.   Robert Shaw of Robert Shaw and Associates, an independent M.A.I., has prepared the appraisals.  Mr. Shaw is qualified to testify as an expert witness on fair market value in a condemnation proceeding should that become necessary.

2.1
Negotiations for acquisition.

Informal negotiations for acquisition of the property have already begun.  Formal negotiations cannot begin until authorization has been granted to expend Proposition 13 funds on the project.  If a negotiated agreement for the purchase of a parcel cannot be accomplished, the City will exercise its power of condemnation to acquire the parcel. This includes making a formal offer pursuant to Government Code section 7267.1.  A resolution of necessity to acquire the property by condemnation must then be adopted by the City Council.  The City may then file a complaint in eminent domain to acquire the property for the project.  In order to obtain possession of the property to begin constructing the project, the amount of just compensation, as determined by the City’s independent appraiser, must be deposited with the court.

2.2
Processing of grant deeds and conservation easements

In the event of negotiated purchase and sale agreements, the purchase price and grant deed for a parcel will be deposited in escrow with a local title company with escrow to close and the grant deed recorded when all escrow instructions have been completed.  In the event of acquisition through condemnation, the City obtains a right of possession to construct the project and, upon completion of the litigation proceedings and payment of the just compensation as found by the court or a jury, a final order of condemnation, upon being recorded, transfers title of the condemned property to the public agency (Code of Civil Procedure, § 1268.030(c)).  

Task Product(s): 
 Notification of land acquisition

 SEQ CHAPTER \h \r 1Task 3:  Federal, State and Local Permitting


3.1
Preparation and processing of the following permit applications:

a.
U.S. Army Corps of Engineers
Prepare and submit an application for a Section 404, Clean Water Act permit from the Department of the Army for dredging and filling of wetlands/waters of the United States.  Pending final impact analysis, this permit may be an Individual Permit or a nationwide permit.  

b. U.S. Fish and Wildlife Service
If project implementation will result in impacts to federally listed species, prepare a request for consultation under Section 7 of the Endangered Species Act with the U.S. Fish and Wildlife Service. 

c. California Environmental Quality Act
Conduct field and literature investigation to identify potential project impacts and complete an environmental checklist to support an Initial Study pursuant to the California Environmental Quality Act (CEQA).  Should the Initial Study determine that impacts are less than significant, prepare a Negative Declaration.  If an environmental impact report is necessary, prepare one according to the CEQA Guidelines.  No stream channel reconstruction work shall proceed under this contract until receipt by the Contract Manager of approved CEQA documents, i.e., negative declaration, mitigated negative declaration, or Environmental Impact Report.

d. Central Valley Regional Water Quality Control Board (CVRWQCB)
Prepare and submit a request for Section 401, Clean Water Act water quality certification or waiver.  Also, submit a Notice of Intent to conduct work under the General Construction Activity Storm Water Permit to the CVRWQCB.  A Storm Water Pollution Prevention Plan, a condition of that General Permit which outlines required erosion control measures to reduce water quality impacts during construction, will also be prepared.  

e. California Department of Fish and Game
Submit a Notification to the California Department of Fish and Game under Section 1600 of the California Fish and Game Code requesting a Streambed Alteration Agreement for work to be conducted within Clover Creek and in areas that fall under the jurisdiction of the Department of Fish and Game.  

f. City of Redding
Prepare and submit a request to the City of Redding, Department of Public Works, for a grading permit. 

3.2
Provide liaison with the above-listed federal, state and local agencies to answer questions, coordinate field visits, secure permits, and incorporate any mitigation measures as outlined in permit conditions.  

Task Products:
Notification of Secured Permits:
Section 404, Clean Water Act wetland fill permit

Section 7, Endangered Species Act Biological Opinion

Section 401, Clean Water Act Water Quality Certification or Waiver

Notice of Intent, General Construction Activity Storm Water Permit 

Section 1600, California Fish and Game Code, Streambed Alteration Agreement

City of Redding, Grading Permit

California Environmental Quality Act Documentation

 SEQ CHAPTER \h \r 1Task 4:  Final Project Engineering

Final Project Engineering is being done to prepare construction documents that will allow the construction of this multi-functional project. This is necessary to incorporate the flood protection portion of the project with the Environmental Enhancement.  The Contractor will hire a consultant(s) to prepare the construction documents needed for the project. 

Contractor shall cause the work to be done through consultant(s) on reports, drawings, and specifications necessary to prepare final construction documents for the Clover Creek Flood Protection and Environmental Enhancement Project that will include the following:

4.1 Project Review:  Thoroughly review the existing preliminary design work for the project, conduct a kick-off meeting and present a tentative time schedule and agreed upon scope of work.  The following tasks will be considered for the project:

· Four hundred acre foot capacity detention basin including embankment, outlet structure and spillway basin will include lakes and wetland feature amenities.

· Year-round lake(s) with water supply source to maintain level and aeration to maintain water quality suitable to support fish and waterfowl.

· Walking, jogging, and biking trails throughout the project with lower water crossing as necessary to allow year-round use.

· Interpretive trail system to highlight the ecological features of the project.

· Long term management/maintenance plan.

· Public participation plan to gain input in the design.

· Public information program for media announcements and project updates.

· Design of landscape facilities.

· Acquisition of a five-acre site for future electrical substation and access to existing poles within the detention basin.

· West to east collector street with utilities extended to east property line.

· Adequate parking facilities for project users.

The lake(s) are intended to remain full year-round, requiring development of a water supply source to maintain water level and aeration and other methods to maintain water quality in the lake(s).  The City's well, located near the southeast corner of the property, would be available as a potential water supply source.

4.2 Field Survey and Geotechnical Services:  Perform field survey work as required to complete the design work.  Geotechnical Services will include both field and laboratory services and preparation of a final report with design recommendations. 

4.3 Predesign Technical Memorandum:  Prepare a predesign memorandum to verify the project concept and direction.  The memorandum will include the following as a minimum:

a.
Design of recreational elements shown by submittal of proposed location, type and design at 10% to 20% level plans.

b. Proposed “Interpretive” program.

c. Management/maintenance plan to operate the facility, with an estimate of annual maintenance costs.

d. Proposed public participation element to gain input on designs from “stakeholders’ and public information program to provide updates to media and the public.
e. Preliminary design including size and alignment of infrastructure improvements, water, sewer, and electric to the east-most property line.
4.4 Approval of the Predesign Technical Memorandum:  No work shall proceed until receipt, review and approval by the Contract Manager of the final project concept as detailed in the Predesign Technical Memorandum.
4.5 Preparation of Contract Documents:  Prepare contract documents (construction plans, specifications, and final cost estimate) for the project in accordance with City of Redding Standards.  The project will consist of the features outlined in the Predesign Technical Memorandum approved by the Contract Manager.

4.6
Federal Emergency Management Agency (FEMA) Application:  Prepare and submit to FEMA an Application/Certification Forms for Map Revisions to National Flood Insurance Program Maps for changes in the flood plain accomplished by the Project

4.7
Assistance with Bidding:  Provide assistance to the City during the bidding period to include answering questions as required to clarify details of the plans and specifications, preparing addenda to the contract, and making a recommendation to the City on the award for the project. 

Task Product(s):  Tentative schedule and Scope of Work, Geotechnical report, Predesign Technical Memorandum, contract documents (approved plans and specifications) with submittals review process and construction cost estimates: 50% level design submittal, 90% level design submittal, detailed estimate of project quantities and costs, 60 sets of approved plans and specifications for distribution during the bidding process, FEMA application and supporting data, contract addenda (if necessary) and recommendation for award.

 SEQ CHAPTER \h \r 1Task 5:  Project Implementation 

Contract with three companies to complete the construction of this project.  A construction management firm (Construction Manager) will be hired to manage the construction of the project.  That firm will be directed to report to the Contractor’s Project Director.  A construction company selected by competitive bid will be hired to construct the project and take direction from the Construction Manager.  An Environmental Services firm will be hired to assist the Construction Manager with the technical review and oversight during construction of the wetlands, riparian woodland and oak planting and assist in the monitoring of the storm water pollution prevention plan.  

5.1
A construction management firm will be selected by a request for proposal and qualifications based selection process.  This firm will provide management, inspection and oversight of construction activities to provide a completed project. The Construction Manager will be responsible for taking pre and post photos of the work that is done.

5.2
A construction contractor will be selected based on a competitive bidding process using the approved contract documents prepared as part of Task 4 for the construction of the project. 

5.3
An environmental firm will be selected by a request for proposal and qualifications based selection process.  This firm will work under the direction of the Construction Manager to provide environmental services during construction, including:  technical review and oversight during construction of wetlands, riparian woodland and oak planting, and storm water pollution prevention plan monitoring.

 SEQ CHAPTER \h \r 1
5.4
The following is a preliminary outline of the construction methods to be used by the contractor for the construction of the project.  This process will be refined further as a product of Task 4.3, Predesign Technical Memorandum. The timing and sequence of construction will be finalized with the construction schedule prepared by the Contractor and reviewed by the Construction Manager:

a. Excavate for the floodplain, detention basin, seasonal wetland areas, and broad swales in the grassland savannah area for water quality benefits.

b. Using heavy machinery, rough-grade the floodplain area, detention basin, east-west collector street, parking lot area, seasonal wetland areas, and berms/mounds for upland oak regenerations and swales.

c. Install underground utilities.

d. Fine-grade these areas using smaller machinery to create a more natural looking landscape.

e. Complete the street and parking lot improvements.

f. Construct the walking, jogging, and biking trails throughout the project, including low water crossings.

g. Revegetate wetland areas by collecting soil from any existing, impacted wetlands on-site and placing the soil in the newly-excavated wetlands.  This wetland seed-bearing soil will contain the wetland seed, rhizomes, and nutrients to allow for the rapid establishment of wetland vegetation.  The remaining upland areas will be revegetated by first placing the top three inches of soil from the disturbed uplands on the newly created upland habitat areas.  Hydroseed will also be used on top of the upland seed-bearing soil to ensure revegetation.  Plantings in the riparian area will include pole cuttings and container stock, as necessary.  Material will include cottonwood and willow, and native grasses for the grassland meadow area.  Oak regeneration activities will include fostering natural regeneration, direct seeding of acorns, and direct planting of oak seedlings.

h. Complete finishing touches for the project completion including installation of signs for the interpretive trail system.
Task Product(s): 
Completed Project indicated by pre/post photos.  As-Built  Drawings

Task 6: Quality Assurance Plan and Mitigation Monitoring Program

 SEQ CHAPTER \h \r 1
6.1
Prepare and maintain a Quality Assurance Plan (QAP) in accordance with the U.S. Environmental Protection Agency (EPA) QAP Project Plans for Environmental Data Operations, EPA/QA/R-5, August 1994.  The QAP shall be reviewed and approved by the Contract Manager. 

6.2 Prepare a Mitigation Monitoring Program that includes a brief discussion of the legal basis and purpose of the program, a key to understanding the monitoring matrix, discussion and direction regarding noncompliance complaints, and the mitigation-monitoring matrix.

6.3 Monitoring as required by Permitting Agency listed under Task 3.  Contractor will monitor on a voluntary basis after contract end date. 

Task Product(s): 
Approved Quality Assurance Plan and approved Mitigation Monitoring Program.

Task 7:  Draft and Final Report

7.1 Prepare a draft project report which summarizes project accomplishments and submit to Contract Manager for review and comment.

7.2 Prepare final report that addresses comments from the Contract Manager.

C.  Schedule of Completion Dates

Task

Product
Completion Date

1.0

Project Management and Administration




Quarterly Reports/Subcontract Documentation Permits, and Project Survey Form


December 1, 2000 and quarterly thereafter, construction completed January 2002

2. 0

Land Acquisition



2.1
Negotiations for acquisition
September 30, 2000


2.2
Processing of Grant Deeds, Conservation Easement
November 30, 2000

3.0

Federal, State, and Local Permitting



3.1
Preparation and processing permit applications
Ongoing through April 2001


3.2
Provide liaison for Federal, State and Local Agencies
Ongoing through April 2001

4.0

Final Project Engineering



4.1
Project Review
October 2000


4.2
Field Survey and Geotechnical Services
October 2000


4.3
Predesign Technical Memorandum
November 2000


4.5
Preparation of Contract Documents
March 2001


4.6
FEMA Application
April 2001


4.7
Assistance with Bidding
April 2001

5.0

Project Implementation



5.1
Select Construction Management Firm
February 2001


5.2
Select Construction Contractor
May 2001, Project complete January 2003


5.3
Select Environmental Firm 
February 2001

6.0

Monitoring



6.1
Prepare Quality Assurance Plan
March 2001


6.2
Prepare Mitigation Monitoring Program
May 2001


6.3
Implement Mitigation Monitoring Program
Ongoing through January 2003

7.0

Final Report



7.1
Draft Report   
January 31, 2003


7.2
Final Report
March 31, 2003






D.
Reports

1.
Not later than January 15, 2001 and quarterly thereafter, during the life of this agreement, the Project Director shall provide a written progress report to the Contract Manager describing activities undertaken, accomplishment of milestones, and any problems encountered in the performance of the work under this agreement, and delivery of intermediate products, if any.

2.
The Project Director shall submit to the Contract Manager for approval the reports containing the results of the work performed in accordance with the schedule in this Exhibit.

3.
Not later than January 31, 2003, the Project Director shall submit to the Contract Manager one (1) copy of a draft final report describing the work performed pursuant to Section B of this Exhibit for review and comment.

4.
Within four (4) weeks of receipt of the draft report, the Contract Manager will submit final comments to the Project Director.

5.
On or before the termination date of this agreement, the Project Director shall submit to the Contract Manager for approval one (1) reproducible master of the final report containing the results of the work performed and addressing the comments submitted to the Project Director by the Contract Manager.

6.
The report will not be considered final until approved and accepted by the Contract Manager. 

A.
BUDGET:

          Task Budget Description











Prop. 13
Match

1

Project Management & Administration
$148,008
$37,002

2

Land Acquisition


$2,050,000
$12,720

3

Permitting



$65,175
25,725

4

Final Engineering


$279,813
$69,653

5

Project Implementation

$2,457,004
$1,196,226

6

Monitoring




$63,960













Contract Total

$5,000,000
$1,405,286

B.
Invoicing Procedures:
The Contractor shall be paid quarterly in arrears, upon submission of an original and two copies of the invoice which properly details all charges, expenses, direct and indirect costs.  Invoices shall be submitted to:

Jean Ladyman

Division of Water Quality

State Water Resources Control Board

P.O. Box 944213

Sacramento, CA  94244-2130

1.
The original and one (1) approved copy of the invoice or payment request will be forwarded to the State Water Board's Accounting Operations Section by the Contract Manager.  Contractors who are certified as small businesses or recognized as non-profit organizations by the Office of Small Business Certification and Resources will be paid in accordance with California Government Code, Title 1, Section 926.15.  Invoices for all other contractors shall be paid within 45 calendar days.  In either situation, payment of any invoice will be made only after receipt of a complete, adequately supported, properly documented and accurately addressed invoice or payment request.  Failure to use the address exactly as provided above may result in return of the invoice or payment request to the Contractor.  Payment shall be deemed complete upon deposit of the payment, properly addressed, postage prepaid, in the United States mail.  All invoices must be approved by the Contract Manager.

2. 
The invoice shall contain the following information:

(a)
The word "INVOICE" should appear in a prominent location at the top of the page(s);

(b)
Printed name of the Contractor;

(c)
Business address of the Contractor, including P.O. Box, City, State, and Zip Code;

(d)
Name of State Water Board/Regional Water Board being billed;

(e)
The date of the invoice;

(f)
The number of the agreement upon which the claim is based; and

(g)
An itemized account of the services for which the State Water Board is being billed:

(1)
The time period covered by the invoice, i.e., the term "from" and "to";

(2)
A brief description of the services performed;

(3)
The method of computing the amount due.  The invoice shall detail the percentage of each task completed during the invoice period multiplied by the agreed upon cost to perform each task, as specified in the Budget;

(4)
The total amount due; this should be in a prominent location in the lower right-hand portion of the last page and clearly distinguished from other figures or computations appearing on the invoice; the total amount due shall include all costs incurred by the Contractor under the terms of this agreement; and

(5)
Original signature of Contractor (not required of established firms or entities using preprinted letterhead invoices).

The General Terms and Conditions can be found at http://WWW.OLS.DGS.CA.GOV/STD_PROCESS/Documents/Exhibit%20C/GTC201%20.html

These terms and conditions are NON-NEGOTIABLE.
GTC201

EXHIBIT C

GENERAL TERMS AND CONDITIONS

1. APPROVAL: This Agreement is of no force or effect until signed by both parties and approved by the Department of General Services, if required. Contractor may not commence performance until such approval has been obtained.

2. AMENDMENT: No amendment or variation of the terms of this Agreement shall be valid unless made in writing, signed by the parties and approved as required. No oral understanding or Agreement not incorporated in the Agreement is binding on any of the parties.

3. ASSIGNMENT: This Agreement is not assignable by the Contractor, either in whole or in part, without the consent of the State in the form of a formal written amendment.

4. AUDIT: Contractor agrees that the awarding department, the Department of General Services, the Bureau of State Audits, or their designated representative shall have the right to review and to copy any records and supporting documentation pertaining to the performance of this Agreement. Contractor agrees to maintain such records for possible audit for a minimum of three (3) years after final payment, unless a longer period of records retention is stipulated. Contractor agrees to allow the auditor(s) access to such records during normal business hours and to allow interviews of any employees who might reasonably have information related to such records. Further, Contractor agrees to include a similar right of the State to audit records and interview staff in any subcontract related to performance of this Agreement. (GC 8546.7, PCC 10115 et seq., CCR Title 2, Section 1896).

5. INDEMNIFICATION: Contractor agrees to indemnify, defend and save harmless the State, its officers, agents and employees from any and all claims and losses accruing or resulting to any and all contractors, subcontractors, suppliers, laborers, and any other person, firm or corporation furnishing or supplying work services, materials, or supplies in connection with the performance of this Agreement, and from any and all claims and losses accruing or resulting to any person, firm or corporation who may be injured or damaged by Contractor in the performance of this Agreement.

6. DISPUTES: Contractor shall continue with the responsibilities under this Agreement during any dispute.

7. TERMINATION FOR CAUSE: The State may terminate this Agreement and be relieved of any payments should the Contractor fail to perform the requirements of this Agreement at the time and in the manner herein provided. In the event of such termination the State may proceed with the work in any manner deemed proper by the State. All costs to the State shall be deducted from any sum due the Contractor under this Agreement and the balance, if any, shall be paid to the Contractor upon demand.

8. INDEPENDENT CONTRACTOR: Contractor, and the agents and employees of Contractor, in the performance of this Agreement, shall act in an independent capacity and not as officers or employees or agents of the State.

9. RECYCLING CERTIFICATION: The Contractor shall certify in writing under penalty of perjury, the minimum, if not exact, percentage of recycled content, both post consumer waste and secondary waste as defined in the Public Contract Code, Sections 12161 and 12200, in materials, goods, or supplies offered or products used in the performance of this Agreement, regardless of whether the product meets the required recycled product percentage as defined in the Public Contract Code, Sections 12161 and 12200. Contractor may certify that the product contains zero recycled content. (PCC 10233, 10308.5, 10354) 

10. NON-DISCRIMINATION CLAUSE: During the performance of this Agreement, Contractor and its subcontractors shall not unlawfully discriminate, harass, or allow harassment against any employee or applicant for employment because of sex, race, color, ancestry, religious creed, national origin, physical disability (including HIV and AIDS), mental disability, medical condition (cancer), age (over 40), marital status, and denial of family care leave. Contractor and subcontractors shall insure that the evaluation and treatment of their employees and applicants for employment are free from such discrimination and harassment. Contractor and subcontractors shall comply with the provisions of the Fair Employment and Housing Act (Government Code Section 12990 (a-f) et seq.) and the applicable regulations promulgated thereunder (California Code of Regulations, Title 2, Section 7285 et seq.). The applicable regulations of the Fair Employment and Housing Commission implementing Government Code Section 12990 (a-f), set forth in Chapter 5 of Division 4 of Title 2 of the California Code of Regulations, are incorporated into this Agreement by reference and made a part hereof as if set forth in full. Contractor and its subcontractors shall give written notice of their obligations under this clause to labor organizations with which they have a collective bargaining or other Agreement.

Contractor shall include the nondiscrimination and compliance provisions of this clause in all subcontracts to perform work under the Agreement.

11. CERTIFICATION CLAUSES: The CONTRACTOR CERTIFICATION CLAUSES contained in document the CCC201 are hereby incorporated by reference and made a part of this Agreement by this reference as if attached hereto. 

12. TIMELINESS: Time is of the essence in this Agreement. 

13. COMPENSATION: The consideration to be paid Contractor, as provided herein, shall be in compensation for all of Contractor's expenses incurred in the performance hereof, including travel, per diem, and taxes, unless otherwise expressly so provided. 

14. GOVERNING LAW: This contract is governed by and shall be interpreted in accordance with the laws of the State of California.

15. ANTITRUST CLAIMS: The Contractor by signing this agreement hereby certifies that if these services or goods are obtained by means of a competitive bid, the Contractor shall comply with the requirements of the Government Codes Sections set out below. 

a. The Government Code Chapter on Antitrust claims contains the following definitions: 

1). "Public purchase" means a purchase by means of competitive bids of goods, services, or materials by the State or any of its political subdivisions or public agencies on whose behalf the Attorney General may bring an action pursuant to subdivision (c) of Section 16750 of the Business and Professions Code. 

2). "Public purchasing body" means the State or the subdivision or agency making a public purchase. Government Code Section 4550.

b. In submitting a bid to a public purchasing body, the bidder offers and agrees that if the bid is accepted, it will assign to the purchasing body all rights, title, and interest in and to all causes of action it may have under Section 4 of the Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act (Chapter 2 (commencing with Section 16700) of Part 2 of Division 7 of the Business and Professions Code), arising from purchases of goods, materials, or services by the bidder for sale to the purchasing body pursuant to the bid. Such assignment shall be made and become effective at the time the purchasing body tenders final payment to the bidder. Government Code Section 4552.

c. If an awarding body or public purchasing body receives, either through judgment or settlement, a monetary recovery for a cause of action assigned under this chapter, the assignor shall be entitled to receive reimbursement for actual legal costs incurred and may, upon demand, recover from the public body any portion of the recovery, including treble damages, attributable to overcharges that were paid by the assignor but were not paid by the public body as part of the bid price, less the expenses incurred in obtaining that portion of the recovery. Government Code Section 4553.

d. Upon demand in writing by the assignor, the assignee shall, within one year from such demand, reassign the cause of action assigned under this part if the assignor has been or may have been injured by the violation of law for which the cause of action arose and (a) the assignee has not been injured thereby, or (b) the assignee declines to file a court action for the cause of action. See Government Code Section 4554.

16. CHILD SUPPORT COMPLIANCE ACT: "For any Agreement in excess of $100,000, the contractor acknowledges in accordance with, that:

a). The contractor recognizes the importance of child and family support obligations and shall fully comply with all applicable state and federal laws relating to child and family support enforcement, including, but not limited to, disclosure of information and compliance with earnings assignment orders, as provided in Chapter 8 (commencing with section 5200) of Part 5 of Division 9 of the Family Code; and

b) The contractor, to the best of its knowledge is fully complying with the earnings assignment orders of all employees and is providing the names of all new employees to the New Hire Registry maintained by the California Employment Development Department."

17. UNENFORCEABLE PROVISION: In the event that any provision of this Agreement is unenforceable or held to be unenforceable, then the parties agree that all other provisions of this Agreement have force and effect and shall not be effected thereby.

18. UNION ORGANIZING For all contracts, except fixed price contracts of $50,000 or less, the Contractor acknowledges that:

By signing this agreement Contractor hereby acknowledges the applicability of Government Code Section 16645 through Section 16649 to this agreement and agrees to the following:

a) Contractor will not assist, promote or deter union organizing by employees performing work on a state service contract, including a public works contract.

b) No state funds received under this agreement will be used to assist, promote or deter union organizing.

c) Contractor will not, for any business conducted under this agreement, use any state property to hold meetings with employees or supervisors, if the purpose of such meetings is to assist, promote or deter union organizing, unless the state property is equally available to the general public for holding meetings.

d) If Contractor incurs costs, or makes expenditures to assist, promote or deter union organizing, Contractor will maintain records sufficient to show that no reimbursement from state funds has been sought for these costs, and that Contractor shall provide those records to the Attorney General upon request.

1.
Disputes:  Any dispute arising under or relating to the terms of this Agreement, or related to performance hereunder, which is not disposed of by Agreement shall be decided by the Contract Manager, who shall reduce such decision to writing and mail or otherwise furnish a copy thereof to the Contractor.  The decision of the Contract Manager shall be final and conclusive unless, within fifteen (15) calendar days from the date of receipt of such copy, the Contractor mails or otherwise delivers a written appeal to the State's Executive Director.  The decision of the State's Executive Director, or authorized representative, on such appeal shall be final and conclusive unless determined by a court of competent jurisdiction to have been fraudulent, or capricious, or arbitrary, or so grossly erroneous as necessarily to imply bad faith, or not supported by any substantial evidence.  In connection with any appeal under this Section, the Contractor shall be afforded an opportunity to be heard and to offer evidence and argument in support of the appeal.  Pending final decision on any dispute hereunder, the Contractor shall proceed diligently with the performance of the Agreement work as directed by the Contract Manager unless the Contractor has received notice of termination.  Decisions on any disputes hereunder may include decisions of both fact and law; provided, however, that nothing herein shall be construed as making final any decision on a question of fact or law in the event of any subsequent legal proceeding before a court of competent jurisdiction.

Authority to terminate performance under the terms of this Agreement is not subject to appeal under this Section.  All other issues including, but not limited to, the amount of any equitable adjustment, and the amount of any compensation or reimbursement which should be paid to the Contractor shall be subject to the disputes process under this Section. (PCC 10240.5, 10381, 22200 et seq, 40 CFR 31.70)

2.
Rights in Data:  The Contractor agrees that all data, plans, drawings, specifications, reports, computer programs, operating manuals, notes, and other written or graphic work produced in the performance of this Agreement are subject to the rights of the State as set forth in this section.  The State shall have the right to reproduce, publish, and use all such work, or any part thereof, in any manner and for any purposes whatsoever and to authorize others to do so.  If any such work is copyrightable, the Contractor may copyright the same, except that, as to any work which is copyrighted by the Contractor, the State reserves a royalty-free, nonexclusive, and irrevocable license to reproduce, publish, and use such work, or any part thereof, and to authorize others to do so. (40 CFR 31.34, 31.36)

3.
Income Restrictions:  The Contractor agrees that any refunds, rebates, credits, or 
other amounts (including any interest thereon) accruing to or received by the Contractor under this Agreement shall be paid by the Contractor to the State, to the extent that they are properly allocable to costs for which the Contractor has been reimbursed by the State under this Agreement.

4.
Permits, Subcontracting, Waiver, Remedies and Debarment:  
The Contractor shall procure all permits and licenses necessary to accomplish the work contemplated in this Agreement, pay all charges and  fees, and give all notices necessary and incidental to the due and lawful prosecution of the work.

Any subcontractors, outside associates, or consultants required by the Contractor in connection with the services covered by this Agreement shall be limited to such individuals or firms as were specifically identified and agreed to during negotiations for this Agreement, or as are specifically authorized by the Contract Manager during the performance of this Agreement.  Any substitutions in, or additions to, such subcontractors, associates, or consultants, shall be subject to the prior written approval of the Contract Manager.

Any waiver of rights with respect to a default or other matter arising under the Agreement at any time by either party shall not be considered a waiver of rights with respect to any other default or matter.

Any rights and remedies of the State provided for in this Agreement are in addition to any other rights and remedies provided by law.

Contractor shall not subcontract with any party who is debarred or suspended or otherwise excluded from or ineligible for participation in federal assistance programs under Executive Order 12549, "Debarment and Suspension".  Contractor shall not subcontract with any individual or organization on USEPA's List of Violating Facilities. (40 CFR, Part 31.35, Gov. Code 4477)

5.
Travel and Per Diem:  Any reimbursement for necessary traveling and per diem shall be at rates not to exceed those amounts paid to the State's represented employees under collective bargaining Agreements currently in effect.  No travel outside the State of California shall be reimbursed unless prior written authorization is obtained from the State.

6.
Novation:  If the Contractor proposes any novation Agreement, the State shall act upon the proposal within 60 days after receipt of the written proposal.  The State may review and consider the proposal, consult and negotiate with the Contractor, and accept or reject all or part of the proposal.  Acceptance or rejection may be made orally within the 60-day period, and confirmed in writing within five days.  No novation shall become operative or otherwise binding on the State pursuant to this paragraph in the absence of a formal Agreement amendment which has been approved in accordance with all applicable State policy, laws and procedures.

7.
Priority Hiring Considerations:  (For Agreements in excess of $200,000)  Contractor shall give priority consideration in filling vacancies in positions funded by this Agreement to qualified recipients of aid under Chapter 2 (commencing with Section 11200) of Part 3 of Division 9 of the California Welfare and Institutions Code in accordance with Article 3.9 (commencing with Section 11349) of Chapter 2 of Part 3 of Division 9 of the Welfare and Institution Code. (PCC 10353 W&I 11200, 11349, 2CCR, 1896.30 SCM 5.3)

8.
Contract Modifications:  The State Water Board may, at any time, without notice to any sureties, by written order designated or indicated to be a "contract modification", make any change in the work to be performed under this agreement so long as the modified work is within the general scope of work called for by this agreement, including but not limited to changes in the specifications or in the method, manner, or time of performance of work.  If the Contractor intends to dispute the change, the Contractor must, within ten (10) days after receipt of a written "contract modification", submit to the State Water Board a written statement setting forth the disagreement with the change.

9.
Termination:  The State Water Board may terminate performance of work under this agreement upon 30 days written notice.

Any termination shall be effected by written notice to the Contractor, either hand-delivered to the Contractor or sent certified mail, return receipt requested.  The notice of termination shall specify the effective date of termination. 

Upon receipt of notice of termination, and except as otherwise directed in the notice, the Contractor shall:

(a)
Stop work on the date specified in the notice;

(b)
Place no further orders or enter into any further subcontracts for materials, services or facilities except as necessary to complete work under the agreement up to effective date of termination;

(c)
Terminate all orders and subcontracts;

(d)
Promptly take all other reasonable and feasible steps to minimize any additional cost, loss, or expenditure associated with work terminated, including, but not limited to reasonable settlement of all outstanding liability and claims arising out of termination of orders and subcontracts; 

(e)
Deliver or make available to the State Water Board all data, drawings, specifications, reports, estimates, summaries, and such other information and material as may have been accumulated by the Contractor under this agreement, whether completed, partially completed, or in progress.

In the event of termination, an equitable adjustment in the price provided for in this agreement shall be made.  Such adjustment shall include reasonable compensation for all services rendered, materials supplied, and expenses incurred pursuant to this agreement prior to the effective date of termination. (PCC 10253, G.C. 11010.5, 40 CFR 31.36)

10.
Computer Software:  Contractor certifies that it has appropriate systems and controls in place to ensure that State funds will not be used in performance of this contract for the acquisition, operation or maintenance of computer software in violation of copyright laws.
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