Endangered Species Act

16 U.S.C'8 1531, et seq.

Water Quality: Standards Academy:
Viay: 2007
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Background

Enacted! by Congress in 1973

PUrPOSE IS 10 pretect and IrEeCoVer
Imperiled species and the ecosystems
Upen Whichithey depend

Administered by U.S. Eishand \Wildlife
senvice (EWS) andl NOAA Eishernes (NOAA)
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Background

SPECIES may e liIsted as “threatened” or
“endangeredr

Approximately’ 40 new: species; listed per:
year:

1,300 endangered/threatened Species, in
U.S.

895%0 ofi listed animall Species Uuse aguatic
abitats and wetlands
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Background

[PDesignation ofi & Species: “criticall hanbitat”

Areas with phaysical/bielegical features
essential tor the recovery: of the species

Primary: constituent elements (PCES): cever
Ol shelter; sitesi for breeding, reproduction,
rearing ofi effispring, germination, oI SEed
dispersal

Adeguate water guality’is a cemmon PCE
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ESA 8§87 Consultation

7(@)(1): Eederallagencies shallfuse thelr
authorities to CORSErVve SpPecies

7(2)(2): Eederaliagencies; shall“consult with

EWS/INOAA te ensure actions are not likely te
jeopardize listed species or adversely modiify
designated: critical habitat

Definition of “jeopardy™ (50 CER 402.02)
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ESA 8§87 Consultation

7(@)(2) applies te action; autherzed, lnded or
carried eut by Federall agencies

EPA'S view!Is that apprevall of new anad revised

State/Ihkal WS, and premulgatien off Eederal

replacement WQS; are cevered by ESA 87, e.g.
Approval of State-wide aquatic lifie: critena for Mmercury.
Appreval el a site-Specific criterion
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“Take” —ESA 8§89

Generally: unlawiul 1o “take™ a listed animal
Witheut authorzation

“Jlake”™ — 1o hamm, harass, pursue, hunt, kill,
shoet, Wound, trap, capture, or collect or
attempt terengage: In; any: such conauct

Can nclude significant habltat modification that Kills
ol Injures wildlife by significantly Impairng; essential
pehavieral patterns
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“Take” —ESA 8§89

ESA sOrapplies o) all persons, net just
Eederal AGERcIes

Prohinits take: of even one individuall animai

Authorization to take' for federal actions

previded in Tncidental take: statement:
after section 7 consultation

ESA §101allows permmitiing of take ol Ren-
federal entities
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Selected Consultation Terms
N the ESA

50 CER Part 402
—Action
— “No effiect™/ " May: Affiect”
— Bielegical' Evaluation
— Not Likely to Adversely Affiect
— Infiermal Consultation
— Eormal Censultation
— Bielegical Opinien
— Jeoparady.
— Alternatives to Aveld Jeopardy (RPAS)
— Take
— Measures to Minimize Take (RPMSs)
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Section 7 Consultation - Informal

Y Analyze effects of
e 2 action (biological
evaluation, BE)

Agency may request
species and critical
habitat list from FWS/NOAA

Species/critical
habitat present?

_ _ Action
Services’ written “not likely to adversely
concurrence affect” species/critical
habitat?

Services’

NON-CONCUITENCE puummm 2 Formal_
consultation

required




Section 7 Consultation -
Formal

Agency-Services Consultation:
Discussion of effects, whether
jeopardy/adverse modification

or take, and appropriate mitigation

EPA decides
how to act
in light of BO

Service drafts BO and - Delivery of final BO and
action agency reviews it ITS to action agency




Memoranaum: ofi Agreement
ESA, CWA Coeordination

Signed by EPA, FWS, NOAA in| 2001

Intended te) Impreve coerdination for
consulting en WQS' at the: State/Irinal
level

Estanlishies regional-level interagency
coerdination; teams

eams te coordinate withr States on Upceming
triennial’ reviews, early Service invelvement, and
researnch needs
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Memoranaum: ofi Agreement
ESA, CWA Coeordination

ProVvides process for coordinatien en
State-Issued permits

Outlines elevation Process

Provides, basis for “National™ consultations
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National Consultations

RUKPOSE:

e veluntarly evaluate EPA's) 304(a) criteria

e ease Regional-level consultation burden by streamlining
ESA respoensibility fer EPA’S approval of State/Tribal
standards eguallter 6r mere strngent than 304(a) critena

SCOpEe:
49ragreed upoen 304(a) Aquatic life critena
Effiects on 564 Aguatic and aguatic dependent: Species

BE evaluiates exposure: threough muliiple reutes

(Waterborne, diet, sediment); critical habitat; feod
@rganisms
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Key Elements of BE Methodology.

Extensive literature search

Use of surrogate: data

Ecoelogical risk-approach

Includes allewance: fior Uncertainty;
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Wihat apbeut me?
State and nen-Eederall agency. roles

Designated non-Eederall representative
May: participate 1 informal censultation
Prepare biolegical evaluation
Provide infermatien for fermal censultation

IHabltat: censervatien plan
Mandatory for incidental take permmit application

Non-Eederal agency action With ne fiederal nexus
that results in incidental take
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Exampile
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California Toxics Rule

I 2000, EPA premulgated te fill'gap: i CA WS

1994 State court everturnea CA's water quality control
plans, whichi contained WQ: critera fior prionity texic
pollutants

CA WiItheUt nUMERC Waterr guality’ crtera for many/
priority texic poliutants, I nencempliance with the
CWA

Promulgatead
Ambient aguatic life: criteria ol 23! prority toXIcs
Ambient human health criteria fier 57 priority. toxIics
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California Toxics Rule

1994-97 Informal consultation
8/97 EPA prepeses CIR.

10/97 BE completed, EPA reguests concurrence
11/97 Senrvices ISsSue non-concurrence letter

4/98 Services send! drafit jeepardy Biological Opinien (BO) ter EPA
12/99 EPA sends; list oft moedifications te) Its action, te aveld jeepardy BO.
3/00 Services Issue final (nen-jeopardy) BO

5/00 EPA promulgates the CTR:.
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California Toxics Rule

RPNSs included:

4-7-08

Review, revise, and promulgate by a date
certain aguatic lifie: eriteria for mercury,
selenium;, cadmium, and PCP' separately: from
CTR

Reguest fiermal consultation; en; abeve: critera
revisions; that are less strngent



California Toxics Rule

RPNMS continued

Revising and' premulgating: human: health
criteria for mercuny.

Develeping sediment guidelines fier cadmium
and other toxXics

Generating new: data on toxIcity, of
commercial grade PCP en eanly. life stage
sallmonids
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California Toxics Rule

RPNMS continued

Develeping a natienal methodoelegy: to denve
Site-Specific criteria

develeping a revisead! critera calculation moedel

ISSUIRG clarfications tora 12994 decument
concerming the use of calcium-to-magnesium
faties
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California Toxics Rule

Lessens; learned: firomi C IR

Can avoid jeoparndy by putting mitigation Into. the
rule/action
“friendly” jeopardy.
Can disagree with' jeepardy: call and elevate issue
Must carefully’ censider I doing| this

REMs should be miner and within the scepe of the
action
Emphasized this in the 2001 MOA
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Other Lessons Learned

Proceed! to formal consultation: I needed
Extended infiermal can be unpreductive

Consider elevatng a jeopardy: call

IHesitation to elevate a jeopardy calll nmay. have
SIgnIficant CONSEqUENCES

Don't Unnecessanly rewrite the' prepoesed
action teraveld jeepardy:
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