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CONCEPT PAPER

Proposed Consistent Administrative Enforcement Authority

Under the Unified Program

Pursuant to recommendations made in the California Environmental Protection Agency (Cal/EPA) report “Recommendations to Improve Unified Program Enforcement Consistency,” the Unified Program Enforcement Advisory Committee developed this concept paper as a background document for use in public workshops.  The purpose of this paper is to provide background information and to describe the elements of a proposal to consider legislation to create new unified administrative enforcement authority in the Unified Program.  The committee consists of representatives from the Cal/EPA Office of the Secretary, the CUPA Forum Board, the Department of Toxic Substances Control Board (DTSC), the State Water Resources Control Board (SWRCB), The State Office of Emergency Services (OES), the Office of the State Fire Marshal (OSFM), and the US Environmental Protection Agency (USEPA). 

I.  Background

A.  Unified Program 

Senate Bill 1082 of 1993 established the Unified Program, with the goal of consolidating, coordinating, and making consistent local implementation of the following six regulatory programs:

· Hazardous Waste Generator and Onsite Hazardous Waste Treatment (HWG/TP)

· Underground Storage Tanks (UST)

· Hazardous Materials Release Response Plan and Inventories (HMRRP)

· California Accidental Release Prevention (CalARP)

· Spill Prevention Control and Countermeasure Plan of the Aboveground Storage Tanks (AST)

· Uniform Fire Code Hazardous Materials Management Plan and Hazardous Materials Inventory Statement (HMMP) (HMIS)

Certified Unified Program Agencies (CUPAs) and Participating Agencies (PAs) are required by the Health and Safety Code (HSC) to “…develop and implement a single, unified inspection and enforcement program to ensure coordinated, efficient, and effective enforcement of the provisions…” of the various program elements.

B.  Legislative Analyst’s Office (LAO) Evaluation
The LAO evaluated the Unified Program and made recommendations for its improvement as part of the Analysis of the 2000-01 Budget Bill.  In the section entitled State Agencies Can Do More to Improve the CUPA Program, the LAO found that the Unified Program has improved the regulation of hazardous waste and hazardous materials in California, but that problems persist with the program, including inconsistency in the implementation of the program by CUPAs.  One of the LAO’s primary concerns about inconsistency was in the area of enforcement.  The LAO’s analysis recommended the enactment of legislation to ensure that state agencies improve the consistency and adequacy of enforcement taken by the CUPAs.

C.  Supplemental Report of the 2000 Budget Act
The Supplemental Report required that the Agency Secretary for Environmental Protection evaluate the existing statutory and regulatory enforcement authorities and processes for each of the six program elements within the Unified Program and report to the Legislature on what law and process changes could be made to ensure consistent enforcement across all six program elements.  This report, “Recommendations to Improve Unified Program Enforcement Consistency,” was delivered to the legislature in January 2001 and is available on the Cal/EPA’s website.  The report identified the absence of statutory statewide administrative enforcement processes for violations under the UST Program, CalARP, and AST Program as a barrier to consistency in the Unified Program’s enforcement authorities and processes.  The report recommends that workshops be held to explore the possibility of legislation to create a new, unified, administrative enforcement process applicable to all program elements that incorporates the fundamentals of existing administrative processes.  It is recommended that the report be read as further background to the issues addressed in this concept paper because it contains a detailed summary of the enforcement authorities of the six CUPA programs.  The report is available on the Cal/EPA website at www.calepa.ca.gov/cupa/default.htm, or can be obtained by calling Ms. Betsy Knox at (916) 445-3846.

D.  Underground Storage Tank (UST) Report
Senate Bill 989 (2000) required a report to the Agency Secretary for Environmental Protection regarding options for the prompt closure of petroleum USTs that have not been upgraded to meet the December 22, 1998 upgrade deadline.  This report was delivered to the Legislature in March 2001.  One recommendation was to give CUPAs administrative enforcement authority for the UST Program.

E.  Matrix – Existing Administrative Enforcement Processes

See Addendum A.

II.  Proposal

To create a single, consistent, administrative enforcement authority for application by Unified Program agencies across all six program elements.  Specific issues associated with this proposal are discussed below.

A.  Administrative Penalty Amounts
Issue:  What penalty amount should be set in the new process, particularly in those programs where there is not currently an administrative process?

Currently, two of the six Unified Program components, HMRRP and HWG/TP, have authorized administrative penalties with different penalty amounts specified under each of these two programs.  Under this proposal, the penalty amounts would remain the same as those currently authorized for administrative enforcement of each program element. 

For the other four program components, where no administrative penalty currently exists, the penalty structure currently authorized for civil enforcement of that program element would be used. 

B.  Differing Administrative Hearing Procedures
Issue:  What hearing procedure will be used?

Currently, the two programs with administrative penalties (HMRRP and HWG/TP) have different hearing procedures available for those actions that are not settled through the normal negotiation process.  The HWG/TP Program adheres to the Administrative Procedure Act’s hearing procedures.  The HMRRP Program does not specify a specific type of hearing process, allowing the local implementing agency to design and implement its own hearing process and procedures.  

Under this proposal, a single, consistent hearing process would be established.  Hearings would be conducted in accordance with the Administrative Procedure Act (Ch. 4.5 (commencing with § 11400), Part 1, Div. 3, Title 2 of the Government Code) with a modification that allows local implementing agencies to designate a Local Hearing Officer consistent with the process currently defined in Assembly Bill 711 (pending legislation that would allow local hearing officers for administrative enforcement of hazardous waste requirements).  

Allowing Unified Program agencies to use their local hearing officers in lieu of administrative law judges from the State Office of Administrative Hearings recognizes the potential benefits of lower costs, more timely resolution, and easier access to hearings for all the parties.  Requiring that a specific hearing procedure be used to provide state/local consistency and ensures due process rights in proceedings brought by Unified Program agencies.  This also reduces the burden on local programs to design and implement a hearing procedure.

The Administrative Procedure Act provides the respondent appropriate due process protection, but it does not prohibit negotiated settlements.  The majority of all administrative actions are settled by negotiation and do not require a hearing.

C.  Appeals
Consistent with current law and the provisions of AB 711, this proposal would provide that a respondent may appeal the decision resulting from an administrative hearing to the Superior Court.  This provides consistency between state and local enforcement action resolution and provides a judicial appeal in all cases. 

D.  Penalty Distribution
Issue:  As current provisions regarding distribution of penalties collected under administrative procedures differ, how will the unified process distribute penalties?

Under current law, HSC § 25187 (hazardous waste violations) requires that 50% of penalties collected through local administrative actions must be sent to the Department of Toxic Substances Control (DTSC) for expenditure in connection with activities of local agencies.  This creates an accounting burden and increased program costs for local programs that must collect the penalties from violators and then distribute 50% of those penalties to DTSC.  Currently pending legislation (AB 711) would eliminate this penalty split and provide for local agency retention of all penalties. 

No other Unified Program element requires a similar distribution of penalty revenue to a state agency.  The perceived inequity of forwarding penalty funds to DTSC who may have had no involvement in the enforcement action has been a significant impediment to more widespread use of this authority by Unified Program agencies. As a result DTSC has actually received only minimal penalties associated with local administrative enforcement actions. Recent statutory changes provide funding for Unified Program oversight and support through the state, making DTSC funding through penalty splits unnecessary.

Under HSC § 25514.5 (business plans), $200.00 of each fine must go to a training fund, 75% to the local agency to reimburse costs, and 25% to the investigating agency.  The training fund has never had sufficient funds placed in it to be dispersed. 

This proposal is consistent with the provisions of AB711 and would provide for local agency retention of penalty moneys.

Full retention of penalty moneys by the local agency bringing the enforcement action helps fund the significant program costs associated with this activity.  Importantly, it ensures that portions of agency enforcement costs are borne by the violators rather than increased fees to compliant businesses.
E.  Local Enforcement Ordinances
Issue:  Many cities and counties have local ordinances that provide administrative enforcement authority.  What would happen to them under this proposal?

Many CUPAs utilize local city and county ordinances in their enforcement programs.  Nothing in this proposal would change existing law on pre-emption of local enforcement ordinances. Whether the use of local ordinance authority is appropriate for addressing any specific violation, or set of violations, is an issue that will be addressed through the existing CUPA evaluation process.

F.  Concurrent State Agency Authority
Issue:  The DTSC has concurrent authority to bring an administrative action for hazardous waste violations; will the proposal create such independent state authority for state agencies in the other 5 CUPA programs?

The question of whether to give state agencies the same administrative authority as the CUPAs was thoroughly discussed.  Currently, DTSC has concurrent administrative authority with the CUPAs in the hazardous waste program.  Neither the SWRCB (for underground tank violations) nor the OES (for the HMRRP or CalARP programs) or the OSFM (for the Fire Code) have independent authority to take administrative action.  It was decided that new state agency administrative authority would not be proposed because neither the SWRCB, OES, nor the OSFM have field staff or do direct enforcement work.  In addition, such new authority would be very controversial and require much more to consider and develop a proposal. 

G.  Minor Violations
In 1994, the California Legislature amended California’s Hazardous Waste Control Law (HWCL) by adopting a provision regarding minor violations.  The Legislature sought “to provide a more resource-efficient enforcement mechanism, faster compliance times, and creation of a productive and cooperative working relationship between the state and the regulated community” (Stats. 1994, Ch. 1217, § 1).  HSC § 25117.6 and 25187.8 created a mechanism whereby California’s hazardous waste regulatory agencies can quickly compel compliance with the HWCL.  Agencies discovering minor violations must instruct the violator to remedy the violation.  If the violator does not immediately do so, the enforcement agency must issue the violator a Notice to Comply unless to violator is able to immediately correct the violation in the presence of the inspector.  If the violator comes into compliance within thirty days and sends the agency certification of compliance, there is no further enforcement action by the DTSC of the local Unified Program for those violations.  The statute does not diminish in any way the enforcement agency authorities to penalize or enjoin violations that are not minor violations (See details below).  

In 1996, similar legislation was enacted for minor violations of air quality and water quality requirements.  The minor violations provisions relating to air quality are codified in HSC §§ 39150-39153, and parallel provisions relating to minor violations of water quality requirements are codified in Water Code §§ 13399-13399.3.  

Specific limitations in the statutes for all three programs circumscribe the scope of the minor violation and give broad discretion to state and local agencies to enforce hazardous waste, air quality, and water quality requirements.  

A hazardous waste minor violation is defined in HSC 25117.6 (a):

“deviation from the requirements of this chapter, or any regulation, standard, requirement, or permit or interim status document condition adopted pursuant to this chapter, that is not a class I violation.”

(Class one violations are the more serious deficiencies that pose risk to human health or the environment)

Air and water minor violations are defined identically in HSC 39150 (a) (air) and 13399 (a) (water):

“The Legislature hereby declares that the purpose of this chapter is to establish an enforcement policy for violations of this division that the enforcement agency finds are minor when the danger they pose to, or the potential that they have for endangering, human health, safety, or welfare or the environment are taken into account.”

A key restriction is the definition of a minor violation.  In almost identical statutory provisions, excluded from the definition of minor violations are:

“1)  Any knowing, willful, or intentional violation.

2)  Any violation of this division that enables the violator to benefit economically     

from non-compliance, either by realizing reduced costs or by gaining a competitive advantage.

3) Any violation that is a chronic violation or that is committed by a chronic or recalcitrant violator.”

This proposal will consider adding the following restriction to the definition of a minor violation:  “Any violation that requires an emergency response from a public safety agency or causes harm to human health that requires treatment from a medical practitioner.” 

This proposal would enact a uniform minor violations statute for all six CUPA programs to ensure the uniform and consistent application of the new administrative enforcement programs.

III.  Workshops

Two public workshops have been scheduled to present the Unified Program Administrative Enforcement Proposal concepts and to accept comments from interested parties.  The first workshop is scheduled on August 23, 2001 from 

10:30 AM – 12:30 PM, and will be held in the Auditorium of the Ronald Reagan Building located at the following address:


Ronald Reagan Building


300 South Spring Street


Los Angeles, California 90013.

The second workshop is scheduled for September 13, 2001 from 

10:00 AM – 12:00 PM, and will be held in the Central Valley Auditorium of the Cal/EPA Headquarters Building located at the following address:


Cal/EPA Headquarters Building


1001 I Street, 2nd Floor


Sacramento, California 95814.

Both workshops will be open to all interested parties and registration is not required.  Please submit written comments by September 13, 2001 to:

Larry Matz, Chief

Unified Program Section 

California Environmental Protection Agency

1001 I Street, 25th Floor

Sacramento, California 95814

IV.  Summary

In order to maximize the efficiency and the efficacy of their enforcement programs, the CUPAs need consistent enforcement tools that are applicable to all program elements.  To achieve consistency, all of the program elements must have the same enforcement tools available.  This proposal is a step toward achieving that goal in providing a unified administrative enforcement process for all six programs.

Necessary Unified Program policy, procedures, forms, staff training, and other infrastructure will be reduced from six distinct processes to one, significantly reducing program costs and maintaining fees imposed on regulated businesses at the lowest possible level.  Consistent use of a single administrative enforcement process by Unified Program Agency staff will also build expertise and efficiency that will reduce the time needed to take the actions necessary to protect public health and the environment, and to level the economic playing field for those regulated entities properly pursuing compliance activities.  

Addendum A.

	Program
	Notice
	Complaint/Order


	Hearing

	Hazardous Materials

Release Response Plans (HSC Chap.  6.95, Article 1)

[Note: HSC § 25514.6 only applies to agency that has adopted written policy to carry out § 25514.6]
	
	Complaint is issued to any person on whom civil liability can be imposed. (HSC § 25514.6(a))

-----------------------------------------------------------

Order issued if party waives hearing or issued to set penalty amount pursuant to settlement agreement.  (HSC § 25514.6(a))

-----------------------------------------------------------

Order issued after hearing and decision.  (HSC § 25514.6(b))


	Agency conducts hearing unless party waives it. (HSC § 25514.6(a))

	
	
	
	

	Generator/Tiered Permitting.

(HSC Chap. 6.5, Div. 20)
	Summary of violations issued at conclusion of inspection.  (HSC § 25185(c)(1))
	For minor violations: a Notice to Comply is issued.  (HSC § 25187.8). Except when penalties are appropriate or required under federal law, no penalties imposed if violation is corrected within 30 days.  (HSC § 25187.8(g)(2))

----------------------------------------------------------

For non-minor violations: an Order specifying schedule for compliance and imposing administrative penalty is issued.  (HSC §25187(a)(1))
	Any person served with an order or Notice to Comply may request hearing.  (HSC § 25187(d)(1))

	
	Inspection Report issued within 65 days of inspection (HSC § 25185(c)(2))


	
	Office of Administrative Hearings (OAH) conducts hearing on behalf of the enforcement agency.  (HSC § 25187(e))
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