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Attorneys for Petitioner
SAN FRANCISQUITO CREEK JOINT POWERS AUTHORITY

STATE WATER RESOURCES CONTROL BOARD
FOR THE STATE OF CALIFORNIA

In the Matter of the Petition of PETITION FOR REVIEW AND
RECONSIDERATION

SAN FRANCISQUITO CREEK

JOINT POWERS AUTHORITY (California Water Code Section 13320
and California Code of Regulations,

For Review and Reconsideration of the Title 23, Sections 2050 and 3867)

Conditional CWA Section 401 Water Quality
Certification Issued for the San Francisquito
Creek Flood Reduction, Ecosystem
Restoration, and Recreation Project, Cities of
Palo Alto and East Palo Alto, Santa Clara and
San Mateo Counties,

Petitioner,

VS,

Regional Water Quality Control Board, San
Francisco Bay Region,

Respondent,

INTRODUCTION AND SUMMARY

The San Francisquito Creek Joint Powers Authority (“the JPA” or “Petitioner™)

respectfully petitions the California State Water Resources Control Board (the “State Board”) for

944101.3

PETITION FOR REVIEW AND RECONSIDERATION




N 1 &N i e W ke e

[ S I e . N e . R N T T )
~ & W & W N @ O s BN R B W e

28

MUSICK, PEELER

& GARRETT LLP

ATTORNEYS AT LAW

review and reconsideration of the Conditional CWA Section 401 Water Quality Certification
(“Certification™) issued on April 7, 2015 by the San Francisco Bay Regional Water Quality
Control Board (“Regional Board”™) to the JPA.

The Certification pertains to the JPA’s Flood Reduction, Ecosystem Restoration, and
Recreation Project in the Cities of Palo Alto and East Palo Alto, and Santa Clara and San Mateo
Counties (““the Project™). The Project is intended to comply with all state water quality standards
and the like federal requirements overseen by the U.S. Army Corps of Engineers and its fellow
agencies. The JPA proposes to increase flood flow capacity to contain the one percent creek flow
during an extreme tide with sea level rise while enhancing public safety, reducing erosion,
facilitating sediment transport, and improving water quality. Significant features of the Project
include widening the San Francisquito Creek channel to reduce the water surface elevation and
flow velocities, creating and restoring 135 acres of tidal marsh around the low flow channel within
the Creek, and installing a modern gas pipeline through the Palo Alto Municipal Golf Course
away from the East Palo Alto residences, The Project also begins to restore the historic
connection between the Creek and marsh to sustain the marsh and promote resilience against sea
level rise.

This Petition for Review and Reconsideration seeks the revision of the conditions of the
Certification in a manner that resolves four outstanding concerns: (1) Condition 19 improperly
and ambiguously mandates that the JPA remove abandoned gas transmission pipelines installed by
PG&E in 1931 and 1959, without any evidence or finding that this last-minute directive, with its
severe implications for the Project’s budget, addresses a threat to water quality; (2) at last count,
nineteen (19) of the Conditions require subsequent JPA submissions to the satisfaction of the
Executive Officer of the Regional Board without properly cabining the Executive Officer’s
approvals to preclude the exercise of unfettered discretion or uncontainable delay; (3) a series of
wetlands impact and mitigation calculations depicted in Table 1 and Condition 23 contain a
variety of rectifiable errors that have resulted in excess wetland mitigation requirements; and (4)
Conditions 31(e) and 32 ask for five-year follow-up reports regarding operations and maintenance
in unending perpetuity rather than appropriately limiting such reports to a single document filed

944101.3 2
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five years after the completion of the Project, after which time a subsequent Certification will be
required to govern operations, maintenance, and additional reporting.

The JPA files this Petition for Review and Reconsideration pursuant to California Water
Code Section 13320 and California Code of Regulations, Title 23, Section 2050 and 3867. It is
the intention of the JPA to both preserve its rights to obtain the four summarized revisions to the
Certification and to continue to work with the Regional Board toward resolution. Accordingly,
the JPA requests that this Petition be held in abeyance pursuant to California Code of Regulations,
Title 23, Section 2050.5(d) and 3869(c) until further JPA notice. At such time, if any, as the
Petition is removed from abeyance, the JPA further requests a hearing before the State Board
pursuant to California Code of Regulations, Title 23, Section 2050.6 (b) and 3869(b), arbitration
or mediation of these issues as may be appropriate pursuant to California Code of Regulations,
Title 23, Section 648.6, and the opportunity to present additional written material, evidence, points

and authorities and argument,

1. CONTACT INFORMATION FOR PETITIONER

San Francisquito Creek Joint Powers Authority
615 B Menlo Avenue
Menlo Park, CA 94025

Attention: Mr. Len Materman, Executive Director
Telephone:  (650) 324-1972
Email: len@sfcjpa.org

Richards, Watson & Gershon

44 Montgomery Street, Suite 3800

San Francisco, CA 94104

Attention: Greg Stepanicich, General Counsel to the JPA
Telephone:  (415) 421-8484

Email: gstepanicich@rwglaw.com

Musick, Peeler and Garrett, LLP

One Wilshire Boulevard, Suite 2000

Los Angeles, CA 90017

Attention: Jane Ellison Usher, Outside Counsel to the JPA
Telephone:  (213) 629-7600

Email: j.usher@mpglaw.com

I
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2. ACTION FOR WHICH PETITIONER SEEKS REVIEW

Petitioner seeks review of the Certification action of the Regional Board. The Certification
was communicated to the JPA by a letter dated April 7, 2015 from the Executive Officer of the
Regional Board. A true and correct copy of the Certification is attached to this Petition as Exhibit

A and is incorporated into the Petition by this reference.

3. DATE ON WHICH THE REGIONAL BOARD ACTED

The Regional Board acted by and through the Certification letter from its Executive
Officer to the JPA, attached as Exhibit A. The date of that action was April 7, 20135.

4. REASONS THE ACTION WAS INAPPROPRIATE OR IMPROPER

A lawful Certification must be based on evidence and findings. It may not impose
unsubstantiated, unwarranted or vague and ambiguous compliance conditions. Conditions must
serve water quality standards and purposes. Finally, a Certification may not establish future
approvals that allow for the exercise of unfettered discretion in that subsequent approval. In the

four specific instances, set forth below, the Certification violates these basic legal precepts,

(1) PG&E Gas Transmission Line Removal

Condition 19 of the Certification requires the JPA to remove “the section of
the PG&E gas pipeline to be abandoned that runs beneath the Project’s creek
channel from the inboard top-of-bank of the Southern Levee to the inboard
top-of-bank of the Northern Levee.” The JPA seeks the removal or
substantial revision of Condition 19.

Despite over two years of intensely close work with Regional Board staff following the
completion of the Project EIR in October 2012, the Regional Board staff raised removal of
abandoned PG&E pipeline for the first time in February 2015, Imagine the budget havoc that this
delay has caused to the JPA and its plans to construct the Project. Further, although the JPA has
asked for evidence that the abandoned gas line will be impacted by the Project or that it will
present a water quality hazard at its present location, no such information has been provided, even

as the JPA’s experts have confirmed that no impact will be caused. In the 84 years that an
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underground gas pipeline has crossed the creek at this location, there is no record of a negative
consequence as a result of it. In short, Condition 19 requires the JPA to mitigate for an
unsubstantiated harm not created by the Project, and relies upon undocumented supposition to
require mitigation. After learning of this new condition in February, the JPA offered to hire, at its
expense, a credible third party expert of the Regional Board’s choosing to assess the possibility of
a future concern caused by abandoned pipeline, but this offer was refused. The absence of a
demonstrated nexus between water quality, Condition 19, and the Project makes this Condition
arbitrary and inappropriate. The significant financial burden to the taxpayers requires more than a
theoretical assertion to support this condition.

Moreover, Condition 19 cannot stand because it is also fatally unclear. On its face,
Condition 19 requires the JPA to remove a section of currently operating gas transmission line that
will be abandoned by PG&E. This understanding is consistent with the plain meaning of the
Condition 19 phrase “pipeline to be abandoned.” Or, does Condition 19 require the JPA to
remove both this currently operating pipeline and also the long inoperable PG&E gas transmission
line that was previously abandoned in place by PG&E in 19597 Paragraph 10 (a)(ii) on page 5 of
the Certification describes 1,350 linear feet of gas transmission line to be removed by the JPA.
The 1,350 linear feet measurement can only approximately be achieved by adding together the
lengths of both the currently operating “to be abandoned” pipeline with old pipeline that was
abandoned without incident 55 years ago and that has no relation to the Project.

Condition 19 must be removed or revised in order to eliminate the ambiguity and
uncertainty as to the obligations of the JPA. Further, any revised requirement that the JPA remove
existing buried pipeline needs to be supported by substantial evidence that such removal is

required to mitigate a water quality harm. We believe there is no such evidence in the record.

(2) Subsequent Executive Officer Approvals and Acceptances

Certification Conditions 1, 2, 3, 6, 14, 16, 17, 18, 19, 20, 22, 23, 24, 25, 27, 28,
30, 31, and 32 (and possibly others that this writing overlooks) require a
subsequent approval or acceptance to the satisfaction of the Executive Officer
of the Regional Board. The JPA asks that these approvals be governed by

944101.3 3
PETITION FOR REVIEW AND RECONSIDERATION




a0 & th W

[ o o N o o N S . T e e T T . . T T
e B~ Y - 7S - D — T - T - - B R W | B S FT R

28

MUSICK, PEELER

& GARRETT LLP

ATTORNEVS AT LAW

responsible and reasonable standards to eliminate concerns of unfettered
discretion or undue and costly Project delay.

The JPA understands and agrees that its implementation of the Project and its compliance
with the Certification conditions will require the JPA to prepare and submit additional documents,
reports and technical studies. The JPA also understands and agrees that these subsequent
documents must be credible. But many of these documents will affect the critical path of Project
construction. Delay in their approval will trigger unreasonable consequences to the communities
benefiting from the Project, such as missing seasonal windows for construction, adding mitigation
penalties, and escalating Project cost.

The JPA does not object to submittal of these later required documents or to approval by
the Executive Officer (EO). Instead, the JPA has previously requested and now again asks for a
set of standards and deadlines to govern EO acceptance. In this way, the Certification can avoid
the flaw of authorizing, or appearing to authorize, the EO to act or not act with unfettered
discretion. The JPA proposes that each time the Certification requires subsequent approval or
acceptance by the EQ, that approval or acceptance be cabined by these additional standard
provisions: (a) acceptance or approval by the EO shall not be unreasonably withheld; (b) any
disapproval shall be in writing and shall state the reasons therefor and the corrections required; (c)
except for the purpose of directly addressing a change to the Project that is set forth in a
subsequent JPA report, the EQ acceptance shall not add new conditions to the Certification; and
(d) unless the EO disapproves a subsequent JPA report in writing within 14 days of a JPA

submittal, the EO shall be deemed to have approved the submittal.

(3) Revisions to Mitigation Calculations

The impacts and mitigations set forth on Table 1, page 8, and in Condition 23 of the
Certification contain errors that can and should be corrected in a revised
Certification.

For several distinct reasons, the calculations of impacts and mitigations listed in the
Certification are incorrect. In one instance, a typographical decimal place error requires

correction. Additionally, seasonal wetlands, a freshwater pond, and freshwater marsh within the
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adjacent golf course were included in the calculation of impacts because these were initially
contemplated to be potentially impacted by the Project, but it is now known that they will remain
untouched and unaffected by the Project. Over the past month, the JPA has successfully worked
with Regional Water Board staff to refine the impact and mitigation values, and the JPA asks that

Table 1 and Condition 23 be revised now to reflect the correct calculations.

(4) Finality to the Five-Year Reports

Conditions 31(e) and 32 appear to require reporting at five year intervals in
perpetuity. The JPA asks that it report five years after conclusion of Project
construction, and that this single report satisfy Conditions 31(e) and 32. If Project
operations or maintenance change after that report, these activities will be considered
as part of a subsequent Certification that may include a future reporting
requirement.

The JPA asks for an appropriate and timely end to its reporting obligations under the
Certification. These reporting obligations should conclude within a reasonable time after
completion of the Project, which is estimated to conclude by December 2017, However, read
literally, as the JPA must, Conditions 31(e) and 32 do not contain an end date for the JPA’s
technical reporting to the Regional Board on revisions to the Project’s Operations and
Maintenance Manual, Because the Regional Board has deemed that any changes to operations and
maintenance beyond five years will require a separate, future Certification, the JPA proposes that
it report any changes to its Operations and Maintenance Manual in a single report to be delivered
five-years after Project construction ends. Subsequent reports, if appropriate, can be required by
any future Regional Board permit that allows operations and maintenance activities to continue
beyond that time.

For all of the foregoing reasons, the Certification as written is unsupported by evidence
and by necessary water quality findings; is vague and ambiguous, which in turn renders the
Certification arbitrary; and contains correctable errors of fact and timing that warrant revision so
that the JPA does not later face penalties for noncompliance. In short, the Certification is
presently an abuse of the discretion of the Regional Board. The JPA proposes that the Regional

Board and the JPA now work expeditiously to achieve the lawful and proper revisions to the

944101.3 7
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Certification outlined in this Petition. The parties will then be able to devote their undivided

attention to construction of the JPA’s important flood reduction and restoration project.

5. THE MANNER IN WHICH THE JPA IS AGGRIEVED

The communities served by the JPA face the risk of serious harm for each day that the
Project is not constructed. Implementation of the Project, which is designed to withstand a 1% or
100-year flood event, will significantly reduce the current and recurring threat to life and property.
As recently as December 23, 2012, a flow estimated at less than a 20-year event caused flooding
in East Palo Alto. Waters overtopped and seeped through the existing levees in the Project area.
The Project will protect over 1,000 homes located below sea level, many with rooftops below the
top of the current substandard levee, as well as a school, regional U.S. Postal Service facility and
water treatment plant.

Because of the continuously degraded condition of the existing, uncertified levees, every
winter season that transpires before the Project is complete brings an increased risk to the JPA
communities. Moreover, this increasing threat extends beyond those most commonly associated
with the ever-present flood risk. Delay in the Project’s construction also threatens water quality.
Under current conditions, flood flows pass through homes, garages, businesses and streets before
being discharged into the San Francisco Bay. After the Project is built, these waters will flow over
a broad new marsh constructed within the San Francisquito Creek channel.

Despite its pressing sense of urgency, the JPA is compelled to seek further review of its
Certification. The JPA is entrusted with ensuring that the Certification that has been issued is
correct, legally, factually, and fiscally. The current material flaws in the Certification could prove
to undermine the Project as surely as if no Certification had been granted. The imposition of
unsubstantiated, unconstrained, or inaccurate Project conditions, much like the threat of flood,
pose their own risks to the JPA and its communities. The increased expense and unrectified flood
and water quality threat occasioned by an improper Certification are not an appropriate outcome,
and are not justified under the law. A revised Certification is the right result for the residents and

taxpayers of Santa Clara and San Mateo Counties, who are the most impacted beneficiaries of the

944101 3 8
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JPA’s flood reduction and restoration project,

6. SPECIFIC ACTION THE JPA REQUESTS OF THE STATE BOARD

The JPA respectfully requests that the State Board: (1) accept this Petition for Review and
Reconsideration; and (2) remand this matter to the Regional Board with instructions that the
Regional Board revise its April 7, 2015 Certification consistent with the requested modifications
of the JPA as set forth in this Petition. The JPA further respectfully requests that the Petition be
held in abeyance pursuant to California Code of Regulations, Title 23, Sections 2050.5(d) and
3869(c) until further JPA notice, and reserves its rights to a public hearing, to such mediation or

arbitration as may be useful and appropriate, and to supplement this Petition.

7. STATEMENT OF SUPPORTING POINTS AND AUTHORITIES

The JPA’s preliminary statement of points and authorities is set forth in the introductory
paragraphs of this Petition and in sections 4 and 5 above. The JPA reserves the right to
supplement this statement upon further development, following receipt and review of the relevant

administrative record.

8. INTERESTED PERSONS OTHER THAN THE JPA

The five member agencies of the JPA are the City of East Palo Alto, the City of Menlo
Park, the City of Palo Alto, the Santa Clara Valley Water District, and the San Mateo County
Flood Control District. Other than the public generally and these members of the JPA, the JPA is

not aware of any persons with an interest in the subject matter of the Petition.

9. STATEMENT THAT THE PETITION WAS SENT TO THE REGIONAL BOARD

A true and correct copy of this Petition for Review and Reconsideration was sent to the
Regional Board via electronic mail on May 7, 2015, to the attention of Bruce H. Wolfe, Executive
Officer. A true and correct copy of the correspondence reflecting the transmission is included and

incorporated as Exhibit B to this Petition.

I
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10. STATEMENT THAT THE JPA RAISED
ITS SUBSTANTIVE ISSUES BEFORE THE REGIONAL BOARD

This Petition challenges four specific elements of the Certification. To the extent that
these items were contained in the draft certification document that was shared with the JPA by the
Regional Board in February 20135, those conditions were the subject of JPA unsuccessful requests
for modification made to the Regional Board staff prior to issuance of the Certification. To the
extent that the items or their current language first appeared in the April 7, 2015 Certification, they
too then became the subject of ongoing discussions between Regional Board staff and the JPA,
also to no avail. Nonetheless, the JPA hopes to succeed in revising these matters without the
intervention of the State Board. This Petition is now filed to preserve the JPA’s rights to engage

further with the Regional Board toward the appropriate correction of the Certification.

11. COPY OF REQUEST FOR RECORD TO THE REGIONAL BOARD

A request for preparation of the Regional Board’s staff record was sent via electronic mail
on May 7, 20135, to the attention of Bruce H. Wolfe, Executive Officer. A true and correct copy of
the correspondence reflecting the transmission is included and incorporated as Exhibit B to this
Petition. Because the JPA asks that the Petition be held in abeyance pursuant to California Code
of Regulations, Title 23, Sections 2050.5(d) and 3869(c), the JPA also asks that its request for

preparation of the record be held in abeyance at this time.

12. SUMMARY OF JPA’S PARTICIPATION IN REGIONAL BOARD PROCESS

The JPA has availed itself of every opportunity to engage and participate with the staff of
the Regional Board. These efforts spanned more than two years and included meetings, public
hearings, public workshops, and the continuing dialogue with and delivery of documents to the
staff of the Regional Board. But this Petition has been filed because, despite the JPA’s full and
timely commitment to the certification process, and despite the welcome recognition of the

Certification issued by the Executive Officer of the Regional Board, that Certification imposes

1
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material conditions on the Project that lack merit and require correction. While this Petition is
held in abeyance, the JPA will work with the Regional Board to promptly achieve the requested

revisions to its Certification,

Respectfully submitted via electronic mail by prior arrangement.

DATED: May 7, 2015 MUSICK, PEELER & GARRETT LLP

Attorneys for SAN FRANCISQUITO CREEK
JOINT POWERS AUTHORITY

9441013 i1

PETITION FOR REVIEW AND RECONSIDERATION




EXHIBIT A



SALIFRERIA g

Water Boards

8an Francieco Bay Reglonal Water QuaBty Conirol Board

Sent via electronic mail: No hard copy to follow

April 7, 2015
CIWQS Place No. 757384 (SG)

San Francisco Creek Joint Powers Authority
615 B Menlo Avenue
Menlo Park, CA 94025

Attention; Len Materman
Email: Len(@sicipa.ore

Subject: Conditional Water Quality Certification for the San Francisquito Creek Flood
Reduction, Ecosystem Restoration, and Recreation Project, Cities of Palo Alto and East
Palo Alto, Santa Clara and San Mateo Counties

Dear Mr, Materman:

Regional Water Board staff has reviewed the application materials submitted by the San Francisquito
Creek Joint Powers Authority (JPA) for the proposed San Francisquito Creek Flood Reduction,
Ecosystem Restoration, and Recreation Project (Project) located in Santa Clara and San Mateo
counties. The Santa Clara Valley Water District (District) is the Project’s local sponsor. The JPA has
applied to the U.S. Army Corps of Engineers (Corps) Regulatory Branch for an Individual Permit to:
(1) discharge dredge and fill materials to waters of the United States pursuant to section 404 of the
Clean Water Act (CWA) (33 U.S.C. 1344); and (2) place structures and work in navigable waters
pursuant to section 10 of the Rivers and Harbors Act of 1899 (33 U.S.C. 320.2). We have determined
that the Project, as proposed, will not violate State water quality standards and accordingly issue a
conditional CWA section 401 water quality certification (Certification) for the Project.

The JPA submitted a certification application for the Project dated March 12, 2013, On February 27,
2014, the Regional Water Board denied the application without prejudice based on insufficient
information on which to issue certification. The JPA resubmitted the application on July 31, 2014. The
Regional Water Board issued a second incomplete application letter requesting additional information
on August 29, 2014. The JPA provided supplemental information, which was received October 10 and
October 17, 2014, upon which the Regional Water Board determined the application to be complete.
All referenced materials submitted by the JPA are collectively referred to as the Application.

As of the date of this Certification, aspects of the Project remain under discussion with other
government agencies, and, as such, the Project design may be subject to change. Also as a result, the
JPA has in some cases submitted application information that is not final or has not yet submitted
information necessary for the Regional Water Board to accept final plans (e.g., for mitigation for
impacts to creeks and wetlands, coffer dam construction and removal, creek dewatering, groundwater

Or. Teany F. Younn, came | Bruce H, WOLFE, EXECUTIVE OFFICER

1818 Clay St., Sulte 1400, Qakland, CA 84612 | www walerboards,.ca. gov/saniranclscobay
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management, utility line construction and abandonment, placement and stabilization of fill in levees
and on wetlands, beneficial reuse of excavated sediment, and disposal of excess sediment/cut). Where
that is the case, this Certification requires submittal of final plans, acceptable to the Regional Water
Board Executive Officer (Executive Officer), prior to commencement of Project construction or
commencement of construction for the relevant Project component.

A. Project Location and Site Description

The Project is located on San Francisquito Creek (Creek) along a 1.5-mile stretch of the Creek from
San Francisco Bay to East Bayshore Road, a frontage road to U.S. Highway 101. This stretch of the
Creek is a managed earthen flood control channel. The Project is designed to increase the flow
conveyance capacity of the creek channel for a combination of the 100-year flow event, the 100-year
high tide event, and 26 inches of sea level rise.

This stretch of the Creek is on the boundary between Santa Clara and San Mateo counties. The Project
area is divided into three reaches. A reach is a continuous part of the Creek between two specified
points. The lower reach is from San Francisco Bay to Friendship Bridge, the middle reach from
Friendship Bridge to Daphne Way, and the upper reach from Daphne Way to East Bayshore Road.
This Certification refers to the Project area south of the creek channel centerline as the “south bank”
and the area north of the creek channel centerline as the “north bank.” The JPA refers to these areas as
left and right banks, respectively, in its design plans and other documents. From the JPA naming
scheme, the station numbers along the Creek and levees are labeled “L-line” for station locations south
of the creek channel, “R-line” for station locations north of the creek channel, and “C-line” for the
creek channel centerline stations.

The City of Palo Alto, within Santa Clara County, borders the south bank in all three reaches. The Palo
Alto Municipal Golf Course borders the majority of the south bank, with the Palo Alto airport
bordering a 600-foot stretch of the eastern-most section of the south bank. The north bank of the
Project area is bordered by San Mateo County, with the Faber Tract Marsh in the lower reach and the
City of East Palo Alto in the middle and upper reach borders,

The Creek provides important migration, spawning, and juvenile rearing habitat for winter-run
steelhead. In addition, green sturgeon and longfin smelt are known to inhabit the South Bay and its
tidally-influenced tributaries. The Faber Tract and the Laumeister Tract (north of the Faber Tract)
provide ideal habitat for special status species including Ridgway’s (formerly California clapper) rail,
black rail, salt marsh harvest mouse, and salt marsh wandering shrew. Additionally, suitable habitat
occurs along the creek channel, and these species have the potential to occur in the Project area.

B. Project Purpose

The purpose of the Project is to improve the Creek’s channel capacity to accommodate the 100-year
flood flow event for Creek flows coupled with the influence of San Francisco Bay tides, including
projected sea level rise, from the downstream face of East Bayshore Road down to the Bay. It would
reduce local fluvial flood risks in the Project area during storm events, provide the capacity needed for
future upstream improvements, and increase and improve ecological habitat and recreational
opportunities,

C. Project Description

The JPA proposes to increase the Creek’s flood flow capacity to contain the one percent flood flow
event through the following activities:
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L.

Excavate in-channel sediments; About 175,890 cubic yards of sediment will be removed from
along 5,775 linear feet of the creek channe! and associated channel expansion area to increase
creek capacity and to maximize conveyance. In-channel sediment will not be reused because it is
unlikely to provide suitable material for levee embankment use.

Rebuild and relocate levees: The JPA will widen the creek channel by rebuilding the East Palo
Alto Levee (Northern Levee) and relocating the Palo Alto Levee/Palo Alto Municipal Golf Course
Levee (Southern Levee), which will reduce tidal influences in the Creek and increase channel
capacity.

a. Northern Levee: About 3,296 linear feet (station (STA) 30+00 to STA 55+00) of the levee will
be raised to increase channel capacity. As shown in the draft 100 percent design plans, sheets
X-7 through X-14, the elevation increase varies by up to 4 feet based on existing conditions and
the necessary modifications along the levee. Approximately 55,000 cubic yards of fill will be
used to increase the height of the levee.

b. Southern Levee: About 2,728 linear feet (STA 23+00 to STA 54+00) will be relocated up to
approximately 200 feet into the Palo Alto Municipal Golf Course and raised to increase channel
capacity. The elevation increase varies by up to 4 feet based on existing conditions and the
necessary modifications at each station as shown in sheets X-6 through X-14 in the draft 100
percent design plans. Approximately 84,700 cubic yards of fill will be used for the levee
relocation.

. Construct levee maintenance roads: The JPA will build about 10,176 linear feet of maintenance

roads on the newly raised and relocated levees. The maintenance roads will also serve as
pedestrian/bicycle trails. The roads will be up to 16 feet wide and paved with crushed granite,
except for a section on the south bank from stations L-line 28+00 through 54+00 that will be paved
with asphalt as part of the Bay Trail. The Bay Trail section will have up to 41,600 square feet of
asphalt (2,600 linear feet, up to 16 feet wide), as shown in sheet G-3 in the Application’s
supplemental figures. This Certification requires the JPA to submit a Post-Construction Stormwater
Management Plan to describe how stormwater runoff from the paved Bay Trail surface will be
diverted away from the Creek and other waters of the State, consistent with the Regional Water
Board’s Municipal Regional Stormwater Permit (NPDES Permit No, CAS612008; Order No. R2-
2009-0074, as amended by Order No. R2-2011-0083, and as may be subsequently amended or
reissued) requirements for post-construction stormwater management for new or replacement
impervious surfaces.

Raise and grade the Faber Tract Levee: The JPA will raise and grade a portion of the currently
unmaintained levee between the Creek and the Faber Tract (Faber Tract Levee) closer to its
original design elevation to stabilize the levee. The new levee design will allow the Creek to
periodically flood the marsh to mimic the current discharge pattern.

Fill will be added to the Faber Tract Levee along 350 linear feet (0.77 acres) (STA 21+00 to STA
24+00) to reduce concerns regarding levee erosion and the potential for mass wasting leading to
levee failure. In addition, the JPA will raise the lowest levee crest elevation downstream of the
Friendship Bridge from a minimum elevation of 11 feet to 13 feet and incorporate a 6H:1V levee
side slope on the side sloping into the Faber Tract. The 6H:1V levee side slope will help protect the
levee toe from potential erosion due to flow overtopping along a 400 foot distance as the levee
transitions upstream to a higher elevation closer to the Friendship Bridge. The new area of impact
from the existing levee toe to the proposed levee toe is approximately 0.42 acres (18,383 square



San Francisquito Creek Project -4- CWA § 401 Certification

feet). Approximately 12,000 cubic yards of clean imported fill will be used to increase the height of
the levee.

5. Degrade Bay Levee: The JPA will degrade a section of the levee north of the Creek and east of the
Faber Tract (Bay Levee) to restore the Creek-Bay interface in the marsh area east of the Faber
Tract and to reduce water surface elevations in the Creek between Friendship Bridge and the Bay.
About 2,820 cubic yards of sediment/soil will be removed along 600 linear feet (0.73 acres) of the
Bay Levee (STA 3+50 to 9+50) downstream of the Faber Tract in a marsh area that is already
subject to daily tides from the Bay. This will further connect the marsh to the Creek, allow the
channel to expand out over the marsh area at a point further upstream than under existing
conditions, and decrease the water surface elevation during large flood evens.

6. Construct floodwalls: The JPA will construct floodwalls in the upper reach to increase capacity
and maintain consistency with the California Department of Transportation’s (Caltrans)
enlargement of the U.S. 101/East Bayshore Road Bridge over the Creek (Caltrans facility) as
follows:

a. East Palo Alto Floodwall: Concrete floodwalls up to 4 feet above top of bank (up to 13 feet
from channel bottom) will be constructed along approximately 2,350 linear feet (STA 52+00 to
STA 77+50) of the Northern Levee; and

b. Palo Alto Floodwall: Concrete floodwalls up to 4 feet above top of bank (up to 13 feet from
channel bottom) will be constructed along approximately 2,879 linear feet (STA 51-+00 to STA
77+50) of the Southern Levee.

7. Install rock slope protection: The JPA will install approximately 4,735 linear feet (5.86 acres) of
rock-slope levee protection (RSP) at various locations along the length of the Project to protect the
levee against erosion and to stabilize the floodwalls. The RSP on the levees will be installed from
the toe of the levee up the bank approximately 10 to 15 feet.

8. Construct Friendship Bridge boardwalk extension: The JPA will construct a boardwalk
extension to the Friendship Bridge. The existing Friendship Bridge will be retained and a 202-
linear foot boardwalk will be constructed from the retained eastern footing of the bridge and across
the newly-expanded Creek to connect with the realigned Southern Levee. The boardwalk will be
the same width as the Friendship Bridge (140 feet long and 10 feet wide), constructed of timber
deck and concrete piles, and require twenty 18-inch diameter concrete piles. The elevation of the
low mark of the boardwalk will be set above the highest anticipated flood elevation, with the
lowest point of the bridge a minimum of 5 feet above the marsh plain terrace beneath it. This
Certification contains a condition prohibiting the use of chemically-treated wood on top of and
inboard of the levees (i.e., in a location where it could discharge to State waters or otherwise
impact beneficial uses, which are discussed in Finding D below), which applies to the boardwalk
extension.

9. Relocate portion of channel: About 1,100 linear feet of the channel (C-line stations 43+00 to
54+00, as shown in the draft 100 percent design plans, will be relocated up to 80 feet to the east
due to its existing close proximity to the proposed inboard levee toe. The final low flow channel
alignment will be roughly equidistant between the Northern Levee and the new Southern Levee
location and will have the same elevation as the existing channel elevation.
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10. Relocate or remove utilities: The JPA will remove, abandon, or replace several utility
components for electricity, gas, water, sanitary sewer, and stormwater runoff present within the
Project right-of-way. This Certification requires, prior to the beginning of work, the JPA to prepare
and submit an acceptable utility relocation plan that identifies, for example, appropriate measures
to prevent impacts during horizontal directional drilling, proposed disposal locations or methods
for excess sediment, elevations of live and abandoned utilities, and related information. In addition,
the plan shall document the locations of any utilities abandoned in place.

a. Llectricity and gas systems. The JPA will coordinate with Pacific Gas and Electric (PG&E) to

perform the following electricity and gas transmission system work before creek channel and
levee construction work begins:

1.

ii.

Electricity transmission system. PG&E will realign the existing electricity transmission
system that currently crosses over the Creek from L-line STA 52+00 (south bank) to R-line
STA 48+00 (north bank). The new line will be shifted 250 feet south and cross over the
Creek at L-line STA 51400 (south bank) to R-line STA 52+00 on the north bank. The
Project will include removing a pole from both banks; replacing two existing poles, one on
each bank; and adding two new poles on the north bank for the new line. In addition, PG&E
will remove wires from six poles that run north to south along the far north bank right-of-
way between R-line STA 30+00 to STA 56+00. Of these six poles, one will be raised by 15
feet. The realigned section will connect to the southern-most pole in this series. Any
replacement poles will be made of light-duty steel.

PG&E will replace the foundation of an existing electric transmission tower located in the
floodplain of the future channel alignment footprint at STA R-48+00, approximately 2,000
feet upstream of the Friendship Bridge. PG&E will demolish the existing foundation, build
a temporary shoo-fly support, and build a permanent concrete foundation at the existing
foundation site. The electricity tower on the old foundation will be lifted and placed onto
the permanent concrete foundation with an area of 625 square feet. An access ramp will be
built on the inboard side of the levee for this tower. This Certification includes a condition
for the JPA to submit a utility plan that shall include elevations for all the new utilities.

Gas transmission system. PG&E will abandon in place 3,000 linear feet of the gas
transmission line located in the Project right-of-way, of which about 1,350 linear feet is in
the new channel realignment footprint. PG&E estimates that the old line is 4.7 feet below
grade beneath the creek channel and will confirm the elevation during excavation activities.
This Certification includes a condition requiring the JPA to remove the section of the
existing gas transmission pipeline extending beneath the creek channel, floodplain, and
levees, which is approximately 1,350 linear feet from the inboard top-of-bank of the
Southern Levee to the inboard top-of-bank of the Northern Levee.

The new gas line will be aligned south to north in the golf course, then will cross east to
west through the Project right-of-way upstream of the Friendship Bridge from L-line STA
32400 (south bank) to R-line STA 34+00 (north bank), and will extend west to a connection
in East Palo Alto. The pipeline tunnel under the Creek will be bored by horizontal direction
drilling at 25 feet below ground. The other portions of the pipeline will be installed by cut
and fill at a minimum of 4 feet below ground surface,

PG&E will place three trench spoils piles equidistant from south to north along the south
bank. Each pile is planned to be 100 feet by 100 feet. On the north bank, PG&E will place
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another 100 foot by 100 foot spoils pile next to the borehole site. The suitability of the
spoils for reuse to cover the new pipeline will be determined after they are appropriately
assessed during the utility activities, and any unused spoils will be hauled from the site and
appropriately disposed of at an approved upland facility.

b. Sanitary sewer. The JPA will realign a sanitary sewer line that currently crosses the Creek at
the Friendship Bridge. As proposed, this task will involve open trenching with a minimum
depth below ground surface of 3.5 feet for the new line. The sanitary sewer line would be
encased in armored steel where it crosses the Creek. The new alignment will cross the creek at
L-fine STA 27+50 (south bank) through the channel at C-line STA 29+90 to R-line STA 27+60
(north bank). This work would be concurrent with the levee construction work so will not have
separate impacts to waters of the State. The JPA will remove about 960 linear feet of existing
sanitary sewer line. This Certification includes a condition requiring the JPA to submit
information demonstrating that the line cannot be constructed at a deeper depth below the creek
channel bottom or otherwise that there is not a reasonably foreseeable chance that the line
could constrain the creek channel in the future.

c. Storm drains and stormwater outfall. The JPA will remove various storm drain pipelines
existing within the golf course that will be under the future Southern Levee and widened creek
channel post project. This work will be concurrent with the levee and channel work so will not
have separate impacts to waters of the State. Caltrans plans to remove an abandoned 96-inch
stormwater outlet within the Project area adjacent to the east border of the Project area (east of
STA L-76; sheet C-47), as shown in the 100 percent design plans, sheet C-47, before the JPA
begins Southern Levee construction activities.

Dewatering: The full length of the Project from Highway 101 to the mouth of the creek will be
dewatered as discussed in the JPA’s Temporary Dewatering Plan (October 14, 2014 draft). The
Regional Water Board requires a Dewatering Plan to address diversion of surface water and
management of groundwater seepage in construction areas.

The Dewatering Plan states that at the end of each construction season, the JPA will remove all
cofferdams, re-water the dewatered creek areas, and restore the creek habitat. The JPA will
implement best management practices (BMPs) to avoid and minimize impacts to water quality and
will analyze and monitor the water being returned to the creek channel to ensure the effectiveness
of the BMPs.

This Certification includes a condition requiring the JPA to revise the Dewatering Plan to address
both surface water and groundwater management to ensure the proposed discharges meet
applicable water quality objectives. The revised Dewatering Plan shall include a Surface Water
Diversion Plan that describes, for example, the JPA’s procedures for placing and removing coffer
dams with minimal impacts to the Creek. The revised Dewatering Plan shall also include a
Groundwater Management Plan that describes the BMPs that will be implemented to ensure
groundwater flows are appropriately pumped, contained, and analyzed such that they meet
applicable water quality objectives before discharging the flow back into the Creek downstream of
the lower coffer dam.

Sediment disposal and fill import: The JPA plans to excavate about 175,890 cubic yards of fill or
sediment during the levee modification and channel widening activities. About 20 percent of this
sediment will be hauled offsite. The JPA anticipates placing the other 80 percent of sediment in the
adjacent golf course for use in a future golf course reconfiguration project being managed by the
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City of Palo Alto. About 190,800 cubic yards of fill will be imported for use in raising levee
elevations.

This Certification contains a condition for the JPA to characterize any sediment being hauled out of
the Project area to determine the appropriately-permitted upland location for disposal or to
determine if the sediment may be beneficially-reused for the Project or at another location. In
addition, this Certification includes a condition for the JPA to characterize all imported fill material
being used in the Project in accordance with the Dredged Material Management Office guidance
document Guidelines for Implementing the Inland Testing Manual in the San Francisco Bay
Region (Corps Public Notice 01-01, or most current version) and the Regional Water Board May
2000 staff report, Beneficial Reuse of Dredged Materials: Sediment Screening and Testing
Guidelines, or the most current revised version,

Disposal of materials other than sediment or soil: This Certification includes a condition for the
JPA to dispose of any other waste materials in an appropriately-permitted upland location. This
applies to materials such as, but not limited to, wooden utility poles, electric wires, and other utility
components removed from the Project area.

Staging, access, and haul routes: The Project’s staging, access, and haul routes are designated
based on work on the north or south banks as follows:

a. North Bank

i. Site access and a construction staging area will be located at the end of O’Connor Street
near the intersection with Daisy Lane in East Palo Alto. The haul route will be along
O’Connor Street to Pulgas Avenue, East Bayshore Road, and Embarcadero Road to U.S.
101. This is the designated route for large vehicles, including dump trucks and flatbed
trucks, in the City of East Palo Alto.

ii. Site access and a construction staging area will be located at the end of Daphne Way at
Jasmine Way in East Palo Alto. The haul route will be along Jasmine Way to Camelia
Drive, Pulgas Avenue, East Bayshore Road, and Embarcadero Road to U.S. 101. Large
vehicles, including but not limited to dump trucks and flatbed trucks, will be prohibited on
Daphne Way and Jasmine Way. Further vehicle restrictions on Daphne Way and Jasmine
Way may be required by the City of East Palo Alto and will be determined during
development of the Project Traffic Plan.

iii. Site access and a construction staging area will be located at the end of Verbena Drive at
Abelia Way. The haul route will be along Verbena Drive to Camelia Drive, Pulgas Avenue,
East Bayshore Road, and Embarcadero Road to U.S. 101. Large vehicles, including but not
limited to dump trucks and flatbed trucks, will be prohibited on Verbena Drive and Camelia
Drive. Further vehicle restrictions on Verbena Drive and Camelia Drive may be required by
the City of East Palo Alto and will be determined during development of the Project Traffic
Plan.

b. South Bank

i. Site access will be at the Palo Alto Pump Station, accessed from East Bayshore Road. The
haul route will be along East Bayshore Road to Embarcadero Road and U.S. 101.

ii. Site access will be at Geng Road between the Baylands Athletic Center and the Golf
Course. The haul route will be along Geng Road to Embarcadero Road and U.S. 101.
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D. Impacts

The San Francisco Bay Basin Water Quality Control Plan (Basin Plan) defines the beneficial uses of
waters of the State. The Project will impact the Creek. The Basin Plan assigns the following beneficial
uses to the Creek: Cold Freshwater Habitat (COLD), Fish Migration (MIGR), Fish Spawning (SPWN),
Warm Freshwater Habitat (WARM), Wildlife Habitat (WILD), Water Contact Recreation (REC-1),
and Noncontact Water Recreation (REC-2).

The Project will permanently fill 9.41 acres and temporarily disturb approximately 3.86 acres of waters
of the State due to Project activities. These estimated Project impacts are itemized by habitat type in
Table 1 below. This Certification includes a condition requiring the JPA to prepare a final mitigation
and monitoring plan (MMP) that describes how the JPA will mitigate for permanent and temporary
Project impacts.

Table 1 - Impacted Areas by Habitat Type

Permanent Impacts | Temporary Impacts Fotal
Habitats Purpose of iImpact (acres) (acres) {acres)
Area Subtotal Area Subtotal
Diked Marsh South ]cve_e a]:.gnment; 286 288 0.02 0.21 3.09
channel widening
North side loss at base of 0.02 0.19
improved levee
Freshwater South levee construction;
Pond channel realignment 113 113 113
Freshwater South levee construction;
Marsh channel realignment 0.33 0.33 0.3
Tidal Salt Sediment removal in 282 318 0.84 1.33 451
Marsh creek channel o
Fill in low spot in Faber
Tract Levee BT DR B
Bay Levee degradation 0.01 0.33
Tidal Channel/ | Channel realignment 0.9 0.9 232 232 312
Bay Waters
Riparian Ch{mnel widening; marsh 0.5 0.5 0.5
plain creation
Rock Slope Project-wide stability for
Protection floodwalls, levees, and 0.49 0.49 0.49
banks
TOTAL 9.41 3.86 13.27

The following list shows the linear feet of impacts from Project activities, where (P) is for permanent
impact and (T) is for temporary impact:

» 5,775 linear feet of sediment excavation (T)
e 3,296 linear feet of Northern Levee (P)

o 2,728 linear feet of Southern Levee (P)

e 350 linear feet of Faber Tract Levee (P)

e 600 linear feet of Bay Levee (P)

e 1,100 linear feet of tidal channel relocation (P)
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« 543 linear feet of rock slope protection (P)

E. Mitigation

This Certification requires the JPA to restore permanently-affected riparian and wetland/marsh habitat
and other waters of the State onsite at a minimum mitigation-to-effect ratio of 2:1 and to restore
temporarily-affected habitat at 2 minimum mitigation-to-effect ratio of 1:1 to ensure the Project results
in no net loss and a long-term net gain in wetland area, function, and value. The ratio of 2:1 for
permanent impacts and 1:1 for temporary impacts will apply as long as onsite construction of a
mitigation activity is completed within 12 months of the date when the associated impact first occurs.
This Certification requires the JPA to complete an additional 10 percent mitigation per year, on an
areal basis, for the portion of mitigation not completed within the required 12-month period. This
Certification includes a condition for the JPA to maintain a schedule to track actual Project activity
start dates, and the start dates of impacts to waters of the State and the associated mitigations.

The JPA will mitigate for permanent and temporary Project impacts in accordance with the final MMP.
The JPA submitted a draft MMP to the Regional Water Board, the Corps, the California Department of
Fish and Wildlife (CDFW), the U.S. Fish and Wildlife Service (USFWS), and the National Marine
Fisheries Service (NMFS) in October 2014.

F. Maintenance

The JPA delegated operations and maintenance within the Project area to the District and the City of
East Palo Alto on November 20, 2014 (JPA Resolution 14.11.20). The JPA, in consultation with the
District and the cities of East Palo Alto and Palo Alto, is considering also adding the City of Palo Alto
to the delegation agreement, although the City of Palo Alto is already within the District’s jurisdiction.
Maintenance will be conducted in accordance with the San Francisquito Creek Flood Reduction,
Ecosystems Restoration, and Recreation Project, San Francisco Bay to Highway 101, Operation &
Maintenance Manual (October 2014, final document in progress) (O&M Manual) and be consistent
with the District’s Stream Maintenance Program. The revised O&M Manual shall cover site-specific
work requirements within the Project area such as vegetation management; and repair of animal
damage to levees, erosion sites, flood damage, and access and maintenance roads. This Certification
includes a condition for the JPA to submit, or cause the operations and maintenance-delegated entities
to submit, a revised O&M Manual.

G. California Environmental Quality Act Compliance

On October 25, 2012, the JPA, as lead agency, certified an Environmental Impact Report (EIR) for the
Project in accordance with the California Environmental Quality Act (CEQA) (JPA Resolution
Number 12-10-25A). The JPA submitted an endorsed Notice of Determination, dated July 23, 2013,
indicating that the JPA would carry out or approve the Project (JPA Resolution Number 13-07-25) in
compliance with CEQA (Project State Clearinghouse Number 2010092048). The Regional Water
Board, as a responsible agency under CEQA, has considered the EIR and finds that it appropriately
addressed the Project’s reasonably foreseeable potential environmental impacts.

H. EcoAtlas

It has been determined through regional, State, and national studies that tracking of mitigation/
restoration projects must be improved to better assess the performance of these projects, following
monitoring periods that last several years. In addition, to effectively carry out the State’s Wetlands
Conservation Policy of no net loss to wetlands, the State needs to closely track both wetland losses and
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mitigation/restoration project success. Therefore, this Certification requires that the JPA use the
California Wetlands Form to provide Project information related to impacts and mitigation/restoration
measures. An electronic copy of the form and instructions can be downloaded at:
http://www.waterboards.ca.gov/sanfranciscobay/certs.shiml. Project information concerning impacts
and mitigation/restoration will be made available at the web link:
hitp://www.ecoatlas.oru/regions/ecorepion/bay-delta/projects.

Certification and General Waste Discharge Requirements: I hereby issue an order certifying that
any discharge from the Project will comply with the applicable provisions of CWA sections 301
(Efftuent Limitations), 302 (Water Quality Related Effluent Limitations), 303 (Water Quality
Standards and Implementation Plans), 306 (National Standards of Performance), and 307 (Toxic and
Pretreatment Effluent Standards) and with other applicable requirements of State law. This discharge is
also regulated under State Water Resources Control Board Order No. 2003 - 0017 - DWQ, "General
Waste Discharge Requirements for Dredge and Fill Discharges That Have Received State Water
Quality Certification," which requires compliiance with all conditions of this Certification. The
following conditions are associated with this Certification:

1. The JPA shall construct the Project in conformance with the Project description provided in the
Application. Any changes to Project design must receive Executive Officer approval before the
changes are implemented.

2. All technical reports, plans, and related information required by this Certification shall be
submitted acceptable to the Executive Officer. Any changes to plans accepted by the Executive
Officer must be accepted in writing prior to implementation of the change(s).

3. Construction shall not commence on any phase of the Project until all required documents, reports,
plans, and studies required in this Certification associated with that phase of the Project have been
submitted to the Executive Officer or the Regional Water Board and found acceptable by the
Executive Officer or the Regional Water Board.

4. During construction activities, the JPA shall minimize disturbance or removal of vegetation in
accordance with the Application’s Box 16: Avoidance of Impacts. The JPA shall stabilize the
Project area by incorporating appropriate BMPs, including the successful reestablishment of native
vegetation, to enhance wildlife habitat values and to prevent and control erosion and sedimentation.

5. No debris, soil, chemically-treated wood, cement, concrete, or washings thereof, oil or other
petroleum products, or any other unauthorized construction related materials or wastes shall be
allowed to enter into or be placed where it may be washed by rainfall or runoff into waters of the
State. When operations are completed, the JPA shall remove any excess material from the work
area and any areas adjacent to the work area where such material may be washed into waters of the
State.

6. The use of chemically-treated wood on or anywhere between the Project’s levees, such as for
boardwalks, utility line supports, and signposts, is prohibited, unless the JPA submits a report
acceptable to the Executive Officer prior to such use demonstrating that no feasible alternative
exists. Additionally, to avoid the leaching of copper and other chemicals toxic to aquatic species
into the water column and sediment, only piles consisting of inert materials shall be installed,
These materials may include steel, concrete, untreated wood, composite, or reinforced plastic. The
use of marine paints containing copper and/or tributyltin is prohibited, without exception,
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11.

12,

13.

14.

The JPA shall not operate any equipment in stream channels or other waters where there is flowing
or standing water. No fueling, cleaning, or maintenance of vehicles or equipment shall take place
within any areas where an accidental discharge to waters of the State may occur.

All work performed within waters of the State shall be completed in a manner that minimizes
impacts to water quality, beneficial uses, and wetland and riparian habitat along the Creek and the
Bay.

This Certification does not allow for the take, or incidental take, of any special status species. The
JPA shall use the protocols specified by CDFW, USFWS, NMFS, and the Corps to ensure that
Project activities do not impact the beneficial uses of COLD, MIGR, WARM, WILD, and the
Preservation of Rare and Endangered Species.

The JPA shall adhere to the Terms and Conditions and the Reasonable and Prudent Measures in the
most current Endangered Species Consultation issued for the Project by NMFS and the
Conservation Recommendations in the Essential Fish Habitat Consultation also issued for the
Project by NMFS.

The JPA shall adhere to the Terms and Conditions and the Reasonable and Prudent Measures in the
most current Biological Opinion issued for the Project by USFWS.

Project construction activities shall be restricted to the time periods during the year and conditions
allowed by the Corps, BCDC, USFWS, NMFS, and CDFW as specified in their permits, biological
opinions, and agreements. Temporary extensions of the specified work periods may be granted
upon receipt of written authorization from the applicable agencies and the Executive Officer.

Concrete used in the Project shall be allowed to completely cure (a minimum of 28 days) or be
treated with a CDFW-approved sealant before it comes into contact with flowing water.

Dewatering Plan. Not later than 30 days prior to the commencement of dewatering activities, as
discussed in Finding C.11, the JPA shall submit and implement a Dewatering Plan acceptable to
the Executive Officer. The Dewatering Plan shall describe how the JPA will implement dewatering
and rewatering activities for each creek reach in a manner that will be protective of the Creek’s
water quality and beneficial uses and will avoid exceedances of the applicable receiving water
quality objectives including, but not limited to, turbidity, pH, temperature, dissolved sulfide, and
dissolved oxygen. The Dewatering Plan shall include plans (i.e., diagrams or drawings; maps
showing locations of activities and structure; and other design details as appropriate) for and
appropriate discussion of all dewatering system components, such as diversion pipes, water
storage, water quality monitoring, and discharge methods. In addition, the Dewatering Plan shall
identify an appropriate discharge point for the proposed dewatering flows downstream of the lower
coffer dam. The Dewatering Plan shall include, at a minimum, the following specific plans:

a. Surface Water Management Plan. The JPA shall prepare and implement a Surface Water
Diversion Plan as part of the Dewatering Plan. In addition to the general dewatering
requirements discussed above, the Surface Water Diversion Plan shall include:

i. procedures and methods for maintaining natural flow upstream and downstream of the
Project area; for avoiding and preventing sedimentation and erosion upstream or
downstream of the Project area; and for achieving discharge and receiving water quality
objectives;
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ii. methods for installing, maintaining, inspecting, and removing coffer dams with minimal or
no impacts to the Creek. In addition, the plan shall describe how the Creek will be restored
when coffer dams are removed afier each construction season; and

ili. procedures for diverting the flow from two municipal storm drain pump stations that
normally discharge into the Project area.

Groundwater Management Plan. The JPA shall prepare and implement a Groundwater
Management Plan as part of the Dewatering Plan. At a minimum, the Groundwater
Management Plan shall include detailed descriptions of the procedures for pumping, diverting,
containing, and analyzing groundwater that upwells from trenching and other grading and
excavation activities, In addition, the plan shall include:

i. asketch of the approximate excavation and grading locations anticipated to generate
groundwater needing to be managed during the construction activity;

ii. the purpose of each excavation activity where groundwater will be managed;
iii. anticipated depth and length of each excavation area;

iv. plans for containing and monitoring groundwater flow before discharging it to the Creek
downstream of the lower coffer dam; and

v. identification of an appropriate discharge point for the proposed dewatering flows
downstream of the lower coffer dam.

15. Creek dewatering discharges, accumulated groundwater or stormwater removed during dewatering
of excavations, and diverted creek and stormwater flows shall not be discharged to waters of the
State without meeting the foliowing discharge and receiving water limitations:

a.

Discharge pH - the instantaneous discharge pH shall be in the range of 6.5 to 8.5 and shall not
vary from ambient pH by more than 0.5 pH units.

Discharge Dissolved Oxygen - the discharge dissolved oxygen concentration shall be no less
than 5.0 miiligrams per liter (mg/L) as an hourly average for discharging into tidal water and
7.0 mg/L (hourly average) for discharging into non-tidal receiving waters.

Discharge Dissolved Sulfide shall not be greater than 0.1 mg/L.

Receiving Water Turbidity - the receiving water turbidity measured as nephelometric turbidity
units (NTU) shall not be greater than 10 percent of natural conditions in areas where natural
turbidity is greater than 50 NTU (daily average). All Project discharge plans shall identify an
acceptable location or locations at which to measure background turbidity. The JPA shall
monitor receiving water and discharge turbidity at least one time every 8 hours on days when
discharges from excavations or any other dewatering processes may occur.

Nutrients - the receiving waters shall not contain biostimulatory substances in concentrations
that promote aquatic growths to the extent that such growths cause nuisance or adversely affect
beneficial uses.

There shall be no violation of any water quality standard for receiving waters adopted by the
Regional Water Board or the State Water Resources Control Board.
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16.
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20.

No later than 60 days before the beginning of work, the JPA shall prepare and submit a utility
relocation plan, acceptable to the Executive Officer, that identifies, at a minimum, appropriate
measures to prevent impacts during horizontal directional drilling, elevations of live and
abandoned utilities, proposed disposal locations or methods for excess sediment, proposed
sediment reuse, and related information. In addition, the plan shall document the locations of any
utilities abandoned in place.

No later than 60 days prior to commencing any drilling activity, the JPA shall submit boring plans
acceptable to the Executive Officer. At a minimum, the boring plans shall include: a sketch of the
approximate locations of drill entry and exit points; the proposed depth of bore(s) and a description
of streambed conditions that supports the proposed depth of the bore; the approximate length of the
proposed bores; type and size of boring equipment to be used; the estimated time to complete the
bore; a list of lubricants and muds to be used; the name of the contractor and cell phone numbers of
its construction supervisor and monitor; name of the environmental and biological monitor;
site-specific monitoring conditions; monitoring protocols; and a containment and cleanup plan in
the event of a discharge of drilling muds or other materials to a receiving water or to a location
where they could be discharged to a receiving water.

a. The JPA shall monitor drill mud pressure and volume at all times during drilling to ensure that
hydrofracture or other loss of drill muds has not occurred. In the event of a sudden loss in
pressure or volume, the JPA shall take appropriate steps, including immediately halting the
drilling operation, to ensure that drilling muds are not discharged to waters of the State.

b. Drilling within 50 feet of the creek channel shall only be performed when it is possible to
visually monitor the creek bed for any indications of hydrofracture within the creek channel. In
the event of any visual indication of hydrofracture, the JPA shall take appropriate steps,
including immediately halting the drilling operation, to ensure that drilling muds are not
discharged to waters of the State.

c. All drilling muds, slurries, oils, oil-contaminated water, and other waste materials removed
from the bore hole or otherwise used during the Project shall be disposed of at a permitted
landfill, another appropriately-permitted site, or at an upland site approved in advance by the
Executive Officer.

No later than 60 days prior to commencing the proposed relocation of the sanitary sewer line, the
JPA shall submit a technical report, acceptable to the Executive Officer, that identifies the depth
below the channel at which the sanitary sewer line is to be relocated and demonstrates that the line
cannot be constructed at a deeper depth below the creek channel bottom, or otherwise that there is
not a reasonably foreseeable chance that the line could constrain the creek channel in the future.

No later than 60 days prior to commencing the proposed abandonment of the PG&E gas
transmission line the JPA shall submit a technical report, acceptable to the Executive Officer, that
includes plans to remove the section of the PG&E gas pipeline to be abandoned that runs beneath
the Project’s creek channel from the inboard top-of-bank of the Southern Levee to the inboard top-
of-bank of the Northern Levee. The JPA shall complete the utility line relocations and removals, or
cause them to be completed, consistent with the accepted report.

Prior to placing any imported fill material at the Project area, including all placement of fill in areas
below the top of bank, on levees, and at any other location where the fill is a discharge to or has the
potential to discharge to the Creek or other waters of the State, the JPA shall submit a technical
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21

22.

report, acceptable to the Executive Officer, that the chemical concentrations in the imported fill soil
are in compliance with the protocols specified in the following documents:

a. The Dredged Material Management Office (DMMO) guidance document, Guidelines for
Implementing the Inland Testing Manual in the San Francisco Bay Region (Corps Public
Notice 01-01, or most current version) (Inland Testing Manual) with the exception that the
water column bioassay simulating in-bay unconfined aquatic disposal shall be replaced with the
modified effluent elutriate test, as described in Appendix B of the Inland Testing Manual, for
both water column toxicity and chemistry (DMMO suite of metals only); and,

b. The Regional Water Board May 2000 staff report, Beneficial Reuse of Dredged Materials:
Sediment Screening and Testing Guidelines, or the most current revised version. Regional
Water Board staff shall review and approve data characterizing the quality of all material
proposed for use as fill prior to placement of fill at any of the levee, marsh, or channel areas at
the Project site. Modifications to these procedures may be approved on a case-by-case basis,
pending the JPA’s ability to demonstrate that the imported fill material is unlikely to adversely
impact beneficial uses.

. Prior to reusing any sediment spoils, the JPA shall characterize the material to ensure the chemical

concentrations are in compliance with the guidance documents from the DMMO and Regional
Water Board discussed in Condition 20. The JPA shall characterize any unused spoils to determine
the appropriate disposal of the material at an approved upland facility. The JPA shall maintain
hauling receipts for all sediment hauled from the Project area and make them available upon
request by the Executive Officer.

The JPA shall obtain coverage under and comply with the statewide NPDES General Permit for
Discharges of Stormwater Associated with Construction Activity (Order No. DWQ-2009-0009, as
amended by Order Nos. 2010-0014-DWQ and 2012-006-DWQ) (Construction Stormwater Permit).
As part of its compliance, the JPA shall:

a. Submit, no later than 30 days before starting Project construction activities, a Storm Water
Pollution Prevention Plan (SWPPP), prepared consistent with the requirements of the
Construction Stormwater Permit and acceptable to the Executive Officer;

b. Stabilize all exposed/disturbed areas within the Project area, including using effective erosion
and sediment control BMPs throughout all phases of construction to prevent the discharge of
sediment-laden runoff to waters of the State. At no time shall sediment-laden runoff be allowed
to enter wetlands or other waters of the State. Erosion and sediment control BMPs shall be
monitored before, during, and after each storm event. Repairs and improvements to erosion and
sediment control BMPs shall be implemented as necessary to prevent erosion and the discharge
of sediment {0 waters of the State;

c. Ensure that, prior to the start of the rainy season, disturbed areas of waters of the State and
disturbed areas that drain to waters of the State are protected with correctly installed erosion
control BMPs (e.g., jute, straw, coconut fiber erosion control fabric, coir logs, straw) and are
revegetated with propagules (seeds, cuttings, divisions) of locally-collected native plants; and

d. Where areas of bare soil are exposed during the rainy season, use silt control measures where
silt and/or earthen fill threaten to enter waters of the State, Silt control structures shall be
monitored for effectiveness and shall be repaired or replaced as needed. Buildup of soil behind
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silt fences shall be removed promptly, and any breaches or undermined areas repaired
immediately.

e. Prepare and implement a spill prevention and control plan to prevent any fuel or other
equipment-related materials in the Project area from being discharged into the creek channel.

23. No later than 60 days after receiving all necessary permits, biological opinions, agreements, and
other agency approvals from the Corps, USFWS, NMFS, CDFW, the Regional Water Board, and
the Bay Conservation and Development Commission (BCDC), the JPA shall submit a final MMP,
acceptable to the Executive Officer, that incorporates all modifications to the draft MMP that were
necessitated by comments on the October 2014 draft MMP by the Regional Water Board, the
Corps, USFWS, NMFS, and CDFW, and by conditions of the Corps, CDFW, the Regional Water
Board, and BCDC permits for the Project. In addition, the final MMP shall be submitted not less
than 60 days prior to commencement of Project construction.

The JPA shall restore permanently-affected riparian and wetland/marsh habitat and other waters of
the State onsite at a minimum mitigation-to-effect ratio of 2:1 and shall restore temporarily-
affected habitat at a minimum mitigation-to-effect ratio of 1:1 to ensure the Project results in no net
loss and a long-term net gain in wetland area, function, and value. The ratio of 2:1 for permanent
impacts and 1:1 for temporary impacts shall apply as long as onsite construction of a mitigation
activity is completed within 12 months of the date when the associated impact first occurs. Should
completion of mitigation construction be delayed for any reason beyond those deadlines, the JPA
shall complete an additional 10 percent mitigation per year, on an areal or linear foot basis, as
appropriate, on or adjacent to the Project site, for the portion of mitigation not completed within 12
months of impact occurrence. If additional mitigation on or adjacent to the Project site is not
available, the JPA shall propose mitigation at an alternate site, and higher ratios than those
prescribed above may apply based on the location, function, and value of the alternate site.

The JPA shall maintain a Mitigation-Impact Calendar to track Project activities including the start
dates of impacts to waters of the State and the associated mitigation activities. The JPA shall make
the Mitigation-Impact Calendar available for review by the Executive Officer upon request.

Consistent with the California Wetlands Conservation Policy, the Executive Officer shall require
amounts of mitigation greater than the 10 percent per year addition as the mitigation is further
offsite or out-of-kind relative to Project impacts. The additional mitigation shall be proposed,
acceptable to the Executive Officer, as part of a revised MMP. As of the date of this Certification,
Table 2 lists the minimum required amounts of mitigation for proposed Project impacts:

Table 2 - Minimum Mitigation Area Required Based on Impacts'"!

Habitat Type Permanent Impacts Temporary Impacts
Mitigation Mitigation
Ares Ares Aregn Area
{acres) Required (acres) Required
Diked Marsh 2.88 5.76 0.21 0.21
Freshwater Pond 1.13 2.26
Freshwater Marsh 0.33 0.66
Tidal Salt Marsh 318 6.36 1.33 1.33
‘Tidal Channel/ Bay Waters 0.9 1.8 2.32 2.32
Riparian 0.5 1.0
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24,

25.

26.

27.

Rock Slope Protection 049 0.98

TOTAL 9.41 18.82 3.86 3.86
Notes:

1 he minimum mitigation areas are based on a mitigation-to-effect ratio of 2:1 for permanent impacts and 1:1 for
temporary impacts.

Mitigation areas shall be monitored for a minimum of five years, or longer if necessary, until the
mitigation performance and success criteria as specified in the MMP required above have been
achieved. The JPA shall submit Annual Reports, acceptable to the Executive Officer, no later than
January 31 following each year in which mitigation is monitored, until the mitigation habitat has
been successfully established. The Annual Reports shall describe each year’s monitoring results,
compare these results to the previous years’ monitoring results and annual performance and
success criteria, and describe progress made towards meeting the approved final success criteria, If
annual performance criteria are not met, the Annual Reports shall identify remedial actions that
will be implemented to achieve the mitigation success criteria, acceptable to the Executive Officer.
The annual mitigation monitoring and reporting activities, and remedial actions as necessary, shall
continue until the approved mitigation success criteria have been achieved. In the event it is
determined that the proposed success criteria cannot be achieved in a mitigation area, an alternative
mitigation plan shall be proposed acceptable to the Executive Officer to supplement and/or
compensate for the failed mitigation.

Not later than 30 days after successfully completing all the Project’s compensatory mitigation,
including meeting all mitigation success criteria, the JPA shall submit, acceptable to the Executive
Officer, a Notice of Mitigation Monitoring Completion to Susan Glendening at
sglendening@waterboards.ca.gov, or to the current Regional Water Board staff member assigned
to the Project. The Notice of Mitigation Monitoring Completion shall reference CIWQS place ID
number 757384. The JPA shall submit a comprehensive final mitigation monitoring report,
acceptable to the Executive Officer, with the Notice of Mitigation Monitoring Completion. The
final mitigation monitoring report shall clearly document: (a) the compensatory mitigation habitat
has met the performance criteria specified in the final MMP, and (b) the completion date for
mitigation habitat monitoring.

The JPA shall use the standard California Wetlands Form to provide Project information describing
impacts and restoration measures no later than 14 days from the date of the final MMP approved
pursuant to Condition 23. An electronic copy of the form can be downloaded at:
hitp://www.waterboards.ca.gov/sanfranciscobay/certs.shtml. The completed form shall be
submitted electronically to habitatdata@waterboards.ca.gov or shall be submitted as a hard copy to
both (1) the Regional Water Board (see the address on the letterhead), to the attention of EcoAtlas,
and (2) the San Francisco Estuary Institute, 4911 Central Avenue, Richmond, CA 94804, to the
attention of EcoAtlas.

The JPA shall coordinate the development of final construction plans with the Corps, USFWS,
NMFS, CDFW, and the Regional Water Board that are consistent with a joint approval of design
features for all threatened and endangered species including Central Coast steelhead, salt mouse
harvest mouse, and Ridgway’s rail. The final plans shall include the approved MMP and
specifications for marsh restoration. The marsh restoration specifications shall include elevations of
marsh and floodplain terraces and associated plant species, channe! stability treatments, and habitat
treatments for each elevation as specified by a coordinated agreement among the above five
agencies. Project construction shall be subject to a letter of final approval by the Executive Officer
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28.

29.

30

31

contingent upon his/her receipt of letters from the above named agencies that the Project’s final
construction plans meet their joint requirements.

No later than 60 days prior to construction, JPA shall submit, acceptable to the Executive Officer, a
Post-Construction Stormwater Management Plan to show how stormwater runoff from newly-
created impervious surfaces will be diverted away from any water of the State in the Project area
and not result in water quality impacts downgradient of the impervious surfaces. The Post-
Construction Stormwater Management Plan shall be consistent with the Regional Water Board’s
Municipal Regional Stormwater Permit (Order No. R2-2009-0074, as amended by Order No. R2-
2011-0083, and as may be subsequently amended or reissued) requirements for post-construction
stormwater management for new or replacement impervious surfaces.

Should any levee or floodwall settle more than the design projections, the JPA shall expeditiously
repair the structure(s) and provide repair reports describing elevation differences from the design
and re-evaluate with the resource agencies how to address short term protection needs and long
term structural improvements required to maintain public safety.

. No later than 60 days after completing construction of the Project, the JPA shall submit an as-built

report of the Project to the Regional Water Board, acceptable to the Executive Officer. The as-built
report shall include revised Project plans showing the actual areas of temporary disturbance and
permanent fill. The as-built report shall also describe fill removal activities undertaken to restore
temporarily-impacted sites to their original condition. The as-built report shall be submitted either
by email to staff or by uploading it to the Regional Water Board’s FTP internet site. Instructions
for uploading documents to the FTP internet site are available at
http://www.waterboards.ca.gov/sanfranciscobay/publications _forms/documents/FTP_Dis
charger_Guide-12-2010.pdf. If the as-built report is submitted by uploading it to the FTP internet
site, JPA shall notify the Regional Water Board case manager via email.

No later than 60 days after receiving all necessary permits, biological opinions, agreements, or
other agency approvals, i.e., from the Corps, USFWS, NMFS, CDFW, the Regional Water Board,
and BCDC, the JPA shall submit a revised Operations and Maintenance Manual, acceptable to the
Executive Officer, that incorporates all modifications to the MMP that were necessitated by
conditions of those permits, agreements, or other approvals. The revised Operations and
Maintenance Manual shall conform to the following requirements:

a. Be consistent with the District’s Stream Maintenance Program.

b. Clearly specify the responsibilities of the JPA and its delegates for operations and maintenance
in accordance with Resolution 14.11.20 and any future resolutions the JPA may adopt to
delegate or otherwise define operations and maintenance responsibilities.

¢. Clearly specify any mitigation actions that may be necessary for operations and maintenance
activities, which may include, but not be limited to, addressing potential sedimentation and
erosion and other impacts to ensure: (1) long-term habitat protection and enhancement; (2)
flood protection performance; and (3) long-term sustainability of the creek channel and the
creek-marsh interface along the Faber Tract Levee in face of sea level rise.

d. The revised manual may cover regular creek channel operations and maintenance activities in
the Project area.
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e. The Operations and Maintenance Manual shall be updated at a minimum every five years to
meet the strategies and actions necessary for potential impacts from global climate change, as
discussed in the next condition, and to incorporate lessons learned from previous operations
and maintenance activities.

32. The JPA shall submit, at least once every five years, a technical report proposing revisions to the
Operations and Maintenance Manual, acceptable to the Executive Officer, and describe adaptive
management strategies to be implemented, and a corresponding implementation schedule, designed
for the continued healthy functioning of the creek channel within the Project area and the creek-
marsh interface along the Faber Tract Levee. This technical report shall address the best balance
for sediment and hydrology and landscape conditions for the creek channel and marsh in the
context of sea level rise and other potential climate change impacts, such as changes in storm
surges and the tidal prism, for the primary purpose of implementing long-term protection strategies
for the endangered species dependent on the creek channel and marsh. The technical reports shall
make recommendations to adjust the Project as necessary to manage potential future impacts based
on the most current climate change science within each five-year cycle.

33, This Certification action is not intended and shall not be construed to apply to any discharge from
any activity involving a hydroelectric facility requiring a Federal Energy Regulatory Commission
(FERC) license or an amendment to a FERC license unless the pertinent certification application
was filed pursuant to Title 23 of the California Code of Regulations (23 CCR) subsection 3855(b)
and that application specifically identified that a FERC license or amendment to a FERC license
for a hydroelectric facility was being sought.

34, This Certification action is subject to modification or revocation upon administrative or judicial
review, including review and amendment pursuant to section 13330 and section 3867 of the
California Water Code (CWC) and 23 CCR.

35. Certification is conditioned upon total payment of the full fee required in State regulations (23
CCR §3833). Payment of the full fee amount of $59,000 was received on March 12, 2013.

Please be aware that any violation of this Certification’s conditions is a violation of State law and
subject to administrative civil liability pursuant to CWC section 13350. Failure to meet any condition
of a certification may subject the JPA to civil liability imposed by the Regional Water Board to a
maximum of $5,000 per day of violation or $10 for each gallon of waste discharged in violation of this
action. Any requirement for a report made as a condition to this action (i.e., condition numbers 14, 16,
17, 18, 19, 20, 22, 23, 24, 25, 26, 28, 30, 31, and 32) is a formal requirement pursuant to CWC section
13267 (see Fact Sheet attached), and failure to submit, late submittals, and inadequate submittals, or
falsification of technical reports is also subject to civil liability as described in CWC section 13268.
We anticipate, should new information comne to our attention that indicates a water quality problem
with this Project, the Regional Water Board may issue waste discharge requirements pursuant {o 23
CCR, section 3857.

Finally, the Regional Water Board recognizes that the JPA plans additional phases of flood
management project work on the Creek. The Regional Water Board will not certify any subsequent
phases unless the JPA develops and implements, in a timely manner acceptable to the Executive
Officer, plans for using a stakeholder coordination team approach to project permitting. Such a team
should be jointly formed by the JPA and State and federal regulatory and resource agencies and
include interested public stakeholders. The goal of using such a stakeholder coordination approach
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would be to help ensure the timely development and implementation of a multi-objective project
supported by local, State, and federal stakeholders. The JPA should consider facilitating meetings of
such a team by a mutually-agreed upon neutral facilitator. Regional Water Board staff is available to
assist the JPA in developing and implementing this permitting approach.

If you have any questions, please contact Susan Glendening at (510) 622-2462 or via email to
sglendeningi@waterboards.ca.gov.

Sincerely,

Digitally signed by Bruce H, Wolfe
DN: cne=Bruce H, Wolfe,

0=5SWRCB, ou=Region 2,
ué/{ql Vﬁ email=bwolfe@waterboards.ca.g
i ov, c=Us
Date: 2015.04.07 19:48:36 -07'00'

Bruce H. Wolfe
Executive Officer

Attachment 1:
Fact Sheet - California Water Code, Section 13267

Cc: Kevin Murray, JPA, kmurray@JPA.org
Greg Stepanicich, Esq., JPA, gstepanicichiérwalaw.com
Melanie Richardson, SCVWD, MRichardson{ivalleywaler.org
Bill Springer, SCVWD, bspringer@valleywater.org
Luisa Valiela, U.S. EPA, valiela.luisai@epamail.epa.gov
Melissa Scianni, U.S. EPA, Scianni.Melissa@@epa.gov
Jason Brush, U.S. EPA, R9-WTR8-Mailbox@epa.gov
Lisa Mangione, Corps, Lisa.Mangione@usace.army.mil
Gary Stern, NMFS, Gary.Stern@noaa.gov
Amanda Morrison, NMFS, Amanda.Morrison@noaa.gov
Anne Morkill, USFWS, anne_morkill@fws.gov
Joseph Terry, USFWS, joseph_terrv@fws.gov
Cay Goude, USFWS, cay_goude@fws.gov
Joy Albertson, USFWS, joy_albertson@ifivs.oov
Melisa Amato, USFWS, melisa_amato@d{iws.gov
Brenda Blinn, CDFW, Brenda.blinn@wildlife.ca.cov
Tami Schane, CDFW, Tami.Schane@wildlife.ca.gov
SWRCB-DWQ, Bill Orme Stateboard401 @ waterboards.ca.cov
Bob Batha, BCDC, bobbiibede,ca.gov
Brad McCrea, BCDC, bradmi@bede.ca.gov
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Fact Sheet - Requirements for Submitting Technical Reports
Under Section 13267 of the California Water Code

What does it mean when the Regional Water Board requires a technical report?

Section 13267 of the California Water Code provides that “...the regional board may require that any
person who has discharged, discharges, or who is suspected of having discharged or discharging, or who
proposes to discharge waste...that could affect the quality of waters...shall furnish, under penaity of
perjury, technical or monitoring program reports which the regional board requires.”

This requirement for a technical report seems to mean that I am guilty of something, or at least
responsible for cleaning something up. What if that is not so?

The requirement for a technical report is a tool the Regional Water Board uses to investigate water quality
issues or problems. The information provided can be used by the Regional Water Board to clarify whether
a given party has responsibility.

Are there limits to what the Regional Water Board can ask for?

Yes. The information required must relate to an actual or suspected or proposed discharge of waste
(including discharges of waste where the initial discharge occurred many years ago), and the burden of
compliance must bear a reasonable relationship to the need for the report and the benefits obtained. The
Regional Water Board is required to explain the reasons for its request.

What if I can provide the information, but not by the date specified?
A time extension may be given for good cause. Your request should be promptly submitted in writing,
giving reasons,

Are there penalties if I don’t comply?

Depending on the situation, the Regional Water Board can impose a fine of up to $5,000 per day, and a
court can impose fines of up to $25,000 per day as well as criminal penalties. A person who submits false
information or fails to comply with a requirement to submit a technical report may be found guilty of a
misdemeanor. For some reports, submission of false information may be a felony.

Do I have to use a consultant or attorney to comply?
There is no legal requirement for this, but as a practical matter, in most cases the specialized nature of the
information required makes use of a consultant and/or attorney advisable,

What if I disagree with the 13267 requirements and the Regional Water Board staff will not change
the requirement and/or date to comply?

You may ask that the Regional Water Board reconsider the requirement, and/or submit a petition to the
State Water Resources Control Board. See California Water Code sections 13320 and 13321 for details. A
request for reconsideration to the Regional Water Board does not affect the 30-day deadline within which
to file a petition to the State Water Resources Contro! Board.

If 1 have more questions, whom do 1 ask?

Requirements for technical reports include the name, telephone number, and email address of the
Regional Water Board staff contact.

1 Alt code sections referenced herein can be fourd by going to www.leginfo.ca gov.

Attachment 1 - San Francisquito Creek Fiood Control Project
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MUSICK, PEELER & GARRETT LLp
ATTORNEYS AT LAW

ONE WILSHIRE BOULEVARD, SUITE 2000 Los ANGELES
JANE ELLISON USHER Los ANGELES, CALIFORNIA 90017-3383 ORANGE COUNTY
jousher@mpglaw.com ———e $AN DieGo
(213) 629-7748 TELEPHONE: {213) 629-7600 SAN FRANCISCO
FACSIMILE: (213} 624.1376 SANTA BARBARA

WWW MUSICKPEELER.COM WESTLAKE VILLAGE

FILE No.: 71258.001
May 7, 2015

VIA E-MAIL. NO HARD COPY TO FOLLOW.
Email: bwolfe@waterboards.ca.gov; bruce.wolfe@waterboards.ca.gov

Bruce H. Wolfe

Executive Officer

San Francisco Bay Regional Water Quality
Control Board

1515 Clay Street, Suite 1400

Oakland, CA 94612

Re:  San Francisquito Creek Joint Powers Authority Request for Preparation of the
Record and Confirmation of Delivery of Petition for Review and
Reconsideration; Conditional Water Quality Certification for the San
Francisquito Creek Flood Reduction, Ecosystem Restoration, and Recreation
Project; CIWQS Place No. 757384 (SG)

Dear Mr. Wolfe:

Please see our companion letter of this date expressing the request of the San
Francisquito Creek Joint Powers Authority (SFCJPA) for reconsideration by the San Francisco
Bay Regional Water Quality Control Board (Regional Board) of the Conditional CWA Section
401 Water Quality Certification (Certification) issued on April 7, 2015 for the San Francisquito
Creek Flood Reduction, Ecosystem Restoration, and Recreation Project (Project).

The companion request for reconsideration is an extension of the SFCJPA’s Petition for
Review and Reconsideration (Petition for Review) of the Certification, submitted as required by
today’s deadline, to the State Water Resources Control Board (State Board). The SFCJPA has
asked in its Petition for Review that the State Board process be held in abeyance pursuant to
California Code of Regulations, Title 23, Sections 2050.5(d) and 3869(c), so that the parties can
work expeditiously to successfully revise the SFCIPA’s Certification in the manner described in
our companion request to the Regional Board and in the Petition for Review itself.

As required by the California Code of Regulations, Title 23, sections 2050 and 3867, we
must provide this additional letter to: (1) request the preparation of the Regional Board’s staff
record in this matter; and (2) confirm that we have provided you with a true and correct copy of



MUSICK, PEELER & GARRETT LLP
ATTORNEYS AT LAW

Bruce H, Wolfe
May 7, 2015
Page 2

the Petition for Review. Just like the Petition for Review, we ask that your preparation of the
record similarly be held in abeyance at this time. We would further respectfully request that this
additional letter, the Petition for Review, and the request of the SFCIPA for reconsideration be
immediately placed in the public record of the Regional Board’s Certification proceedings.
Consistent with that request, we also ask that you share all of these documents at your earliest
opportunity with the members of the Regional Board and with your staff so that they have the
information necessary to quickly move this forward to resolution.

We wish to assure you that the SFCJPA has taken these steps solely for the purpose of
preserving its rights. The San Francisquito Creek Joint Powers Authority remains optimistic that
the issues raised in its Petition can be resolved through timely work with the Regional Board, so
that action on the Petition to the State Board will prove unnecessary.

Sincezely,
M%\W
Jane ElNson Usher

for MUSICK, PEELER & GARRETT LLP

Enclosures:

Request for Reconsideration by the San Francisco Bay Regional Water Quality Control Board
Petition to the State Water Resources Control Board for Review and Reconsideration
Exhibits to Petition for Review and Reconsideration

Sent via electronic mail to:

U.S. Representative Jackie Speier

State Senator Jerry Hill

State Assemblymember Rich Gordon

Regional Board members Terry Young, Jim McGrath, John Muller, Margaret Abe-Koga,
William Kissinger, Newsha Ajami, Steve Lefkovits

SFCJPA Board members Kirsten Keith, Dave Pine, Ruben Abrica, Pat Burt, Gary Kremen

Ms. Susan Glendening, Environmental Specialist, Regional Board

Mzr. Len Materman, Executive Director of the SFCJPA

Mr. Greg Stepanicich, General Counsel to the SFCJPA

Mr. Kevin Murray, Project Manager of the SFCIPA

9439343
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

At the time of service, I was over 18 years of age and not a party to this action. [am
employed in the County of Los Angeles, State of California. My business address is One Wilshire
Boulevard, Suite 2000, Los Angeles, CA 90017-3383.

On May 7, 20135, I served true copies of the following document(s) described as
REQUEST FOR PREPARATION OF THE RECORD AND CONFIRMATION OF
DELIVERY OF PETITION FOR REVIEW AND RECONSIDERATION on the interested
parties in this action as follows:

SEE ATTACHED SERVICE LIST

O BY MAIL: Ienclosed the document(s) in a sealed envelope or package addressed to the
persons at the addresses listed in the Service List and placed the envelope for collection
and mailing, following our ordinary business practices. I am readily familiar with the
practice of Musick, Peeler & Garrett LLP for collecting and processing correspondence
for mailing. On the same day that correspondence is placed for collection and mailing, it is
deposited in the ordinary course of business with the United States Postal Service, in a
sealed envelope with postage fully prepaid. I am a resident or employed in the county
where the mailing occurred. The envelope was placed in the mail at Los Angeles,
California.

O BY FAX TRANSMISSION: I faxed a copy of the document(s) to the persons at the fax
numbers listed in the Service List. The document(s) were transmitted at or before 5:00
p.m. The telephone number of the sending facsimile machine was (213) 624-1376. No
error was reported by the fax machine that [ used. A record of the fax transmission was
properly issued by the sending fax machine.

[ BY E-MAIL OR ELECTRONIC TRANSMISSION: I caused a copy of the
document(s) to be sent from e-mail address c.staley@mpglaw.com to the persons at the e-
mail addresses listed in the Service List, I did not receive, within a reasonable time after

the transmission, any electronic message or other indication that the transmission was
unsuccessful.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on May 7, 2015, at Los Angeles, California.

indy L. Sfley ﬂ
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SERVICE LIST

Bruce Wolfe

Executive Officer

San Francisco Bay Regional Water Quality

Control Board
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

At the time of service, [ was over 18 years of age and not a party to this action. I am
employed in the County of Los Angeles, State of California. My business address is One Wilshire
Boulevard, Suite 2000, Los Angeles, CA 90017-3383.

On May 7, 2015, 1 served true copies of the following documeni(s) described as
PETITION FOR REVIEW AND RECONSIDERATION on the interested parties in this action
as follows:

SEE ATTACHED SERVICE LIST

L] BY MAIL: Ienclosed the document(s) in a sealed envelope or package addressed to the
persons at the addresses listed in the Service List and placed the envelope for collection
and mailing, following our ordinary business practices. 1am readily familiar with the
practice of Musick, Peeler & Garrett LLP for collecting and processing correspondence
for mailing. On the same day that correspondence is placed for collection and mailing, it is
deposited in the ordinary course of business with the United States Postal Service, in a
sealed envelope with postage fully prepaid. [ am a resident or employed in the county
whl(:;e the mailing occurred. The envelope was placed in the mail at Los Angeles,
California.

O BY FAX TRANSMISSION: I faxed a copy of the document(s) to the persons at the fax
numbers listed in the Service List. The document(s) were transmitted at or before 5:00
p.m. The telephone number of the sending facsimile machine was (213) 624-1376. No
error was reported by the fax machine that I used. A record of the fax transmission was
properly issued by the sending fax machine.

E3] BY E-MAIL OR ELECTRONIC TRANSMISSION: I caused a copy of the
document(s) to be sent from e-mail address c.staley@mpglaw.com to the persons at the e-
mail addresses listed in the Service List. I did not receive, within a reasonable time after
the transmission, any electronic message or other indication that the transmission was
unsuccessful.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on May 7, 2015, at Los Angeles, California.
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