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	SUBJECT:
	Guidance Regarding Clean Water Act Section 303(d) – The Distinction Between TMDLs and Water Quality Standards


This memorandum is intended to provide guidance to staff at the State Water Resources Control Board (State Board) and the nine Regional Water Quality Control Boards (Regional Boards) regarding section 303(d) of the Federal Clean Water Act.
  In general, section 303(d) is the provision in the Clean Water Act that requires each state to establish a “total maximum daily load” (TMDL) for “waters within its boundaries for which effluent limitations . . . are not stringent enough” to implement applicable water quality standards.
  TMDLs, in turn, must be “established at a level necessary to implement the applicable water quality standards[.]”
  TMDLs, however, are not water quality standards.  Moreover, the nature and extent of the distinction between TMDLs and water quality standards is important to understand as the State Board and Regional Boards fulfill their charge under section 303(d) of the Clean Water Act. 

TMDLS ARE NUMERIC TARGETS NECESSARY TO IMPLEMENT WATER QUALITY STANDARDS IN “IMPAIRED” WATERBODIES

As noted above, the legal obligation to establish TMDLs stems from section 303(d) of the Clean Water Act.  Pursuant to that section, each state must “identify” and “establish a priority ranking” for all waters within the state for which technology-based water quality controls “are not stringent enough to implement any water quality standard applicable to such waters.”
  That effort culminates in what is commonly known as the “303(d) List” of impaired waters.
  TMDLs must generally account for, subject to EPA approval, each impaired waterbody on the 303(d) List.
  Section 303(d), in turn, requires states to “incorporate” TMDLs into the “current plan” produced as a result of the “continuing planning process” mandated by federal law.

Except for the statutory requirement to establish TMDLs, section 303(d) provides little specific guidance regarding what a TMDL actually is.  In fact, specific guidance in the Clean Water Act itself consists of a single sentence.  That sentence states, in its entirety, that TMDLs “shall be established at a level necessary to implement the applicable water quality standards with seasonal variations and a margin of safety which takes into account any lack of knowledge concerning the relationship between effluent limitations and water quality.”
  (Emphasis added.)  This statement, when read in conjunction with other statements in section 303(d), envisions TMDLs as a quantitative target designed to attain water quality standards in a particular waterbody.

Existing federal regulations implementing section 303(d) reflect the same view.
  The regulations, for example, repeat essentially the same statement quoted in the preceding paragraph.
  Likewise, the regulations define TMDLs as the “sum of the individual [waste load allocations] for point sources and [load allocations] for nonpoint sources and natural background.”
  Both types of allocations are defined, in turn, based on the concept of “loading capacity,” which the regulations define as the “greatest amount of loading [i.e., the introduction of “matter or thermal energy”] that a water can receive without violating water quality standards.”
  Federal regulations also provide that TMDLs can be expressed as toxicity or other appropriate measures.  Federal regulations, as a consequence, envision TMDLs, which include the respective load allocations, as a quantitative target for a particular watercourse that will assure attainment of water quality standards.

The developing body of federal case law in California also views TMDLs in the same way.  As recently noted by the United States District Court for the Northern District of California, “[a] TMDL defines the specified maximum amount of a pollutant which can be discharged or ‘loaded’ into the waters at issue from all combined sources.”
  Federal courts outside of California and the Ninth Circuit share the same view.

Finally, EPA also views TMDLs as waterbody-specific targets necessary to attain water quality standards.  According to a recent “Region 9” publication, “[a] TMDL is a written, quantitative assessment of water quality problems and contributing pollutant sources.  It identifies one or more numeric targets based on applicable water quality standards, specifies the maximum amount of a pollutant that can be discharged (or the amount of a pollutant that needs to be reduced) to meet water quality standards, allocates pollutant loads among sources in the watershed, and provides a basis for taking actions needed to meet numeric target(s) and implement water quality standards.”
  This statement is consistent with EPA’s view that section 303(d) “establishes a water quality assessment and planning process through which states, territories, and authorized tribes are required to identify polluted waterbodies, set priorities for addressing these polluted waters, and write pollutant control plans called [TMDLs] in order to attain state water quality standards, including water quality standards promulgated by EPA for California.”

In short, the Clean Water Act, federal regulations, case law, and interpretive guidance from EPA all describe TMDLs as a pollutant target necessary to achieve water quality standards in an impaired watercourse.  In so doing, the same body of law underscores that TMDLs and water quality standards are not the same thing.  Indeed, as EPA recently explained, “[f]ederal regulations do not require the state to adopt TMDL numeric targets as state water quality standards.”
  Accordingly, while the State Board and Regional Boards could adopt TMDLs as water quality standards, they are not compelled to do so by either state or federal law.

WATER QUALITY STANDARDS:  A BASIC PRIMER TO UNDERSCORE THE DIFFERENCE BETWEEN SUCH STANDARDS AND TMDLS

As noted above, each state must establish TMDLs for “waters within its boundaries for which effluent limitations . . . are not stringent enough” to implement applicable water quality standards.
  Moreover, TMDLs must be “established at a level necessary to implement the applicable water quality standards[.]”
  In so doing, TMDLs serve as a means to an end.  That end is the attainment and maintenance of water quality standards.

The obligation to adopt water quality standards stems from both state and federal law.  Under state law, each Regional Board, subject to the approval of the State Board, “shall establish water quality objectives . . . as in its judgment will ensure the reasonable protection of beneficial uses and the prevention of nuisance[.]”
  (Emphasis added.)  Water quality objectives are defined, in turn, as “the limits or levels of water quality constituents or characteristics which are established for the reasonable protection of beneficial uses of water or the prevention of nuisance within a specific area.”
  As regards “beneficial uses,” the Water Code provides that such uses, which “may be protected against quality degradation include, but are not limited to, domestic, municipal, agricultural and industrial supply; power generation; recreation; aesthetic enjoyment; navigation; and preservation and enhancement of fish, wildlife, and other aquatic resources or preserves.”
  

Federal law also requires the states to adopt water quality standards.  According to the Clean Water Act, such standards “shall consist of the designated uses of the navigable waters involved and the water quality criteria for such waters based upon such uses.”
  (Emphasis added.)  Water quality criteria, in turn, are defined as “elements of State water quality standards, expressed as constituent concentrations, levels, or narrative statements, representing a quality of water that supports a particular use.”
  Water quality standards, consisting of designated uses and water quality criteria, “shall be such as to protect the public health or welfare, enhance the quality of water and serve the purposes of this chapter[,]”including the restoration and maintenance of the “chemical, physical, and biological integrity of the Nation’s waters.”
  Indeed, federal law contemplates, “[w]hen criteria are met, water quality will generally protect the designated use.”

State and federal law require the State and Regional Boards to balance a number of competing interests when adopting water quality standards.  The Clean Water Act provides, for example, that water quality standards “shall be established taking into consideration their use and value for public water supplies, propagation of fish and wildlife, recreational purposes, and agricultural, industrial, and other purposes, and also taking into consideration their use and value for navigation.”
  Likewise, under state law, water quality standards reflect considerations of “[p]ast, present, and probable future beneficial uses of water”; “[e]nvironmental characteristics of the hydrographic unit under consideration, including the quality of water available thereto”; “[w]ater quality conditions that could reasonably be achieved through the coordinated control of all factors which affect water quality in the area”; “[e]conomic considerations”; “[t]he need for developing housing within the region”; and “[t]he need to develop and use recycled water.”
  Indeed, state law recognizes “it may be possible for the quality of water to be changed to some degree without unreasonably affecting beneficial uses.”

In contrast, policy considerations play a smaller role in the formulation of TMDLs under federal law.  TMDLs must be established, as noted above, “at a level necessary to implement the applicable water quality standards with seasonal variations and a margin of safety which takes into account any lack of knowledge concerning the relationship between effluent limitations and water quality.”
  TMDL “determinations,” in turn, must “take into account critical conditions for stream flow, loading, and water quality parameters[,]” and “site-specific information should be used wherever possible.”
  In addition, “TMDLs may be established” under federal law “using a pollutant-by-pollutant or biomonitoring approach[,]” or a combination of both techniques as “needed.”
  Policy considerations, as a result, including economic considerations, play a smaller role in the establishment of TMDLs in the first instance than the role played by such considerations in the context of water quality standards.

In short, “[a] water quality standard defines the water quality goals of a water body . . . by designating the use or uses to be made of the water and by setting criteria necessary to protect the uses.”
  “Such standards serve the dual purposes of establishing the water quality goals for a specific water body and serve as the regulatory basis for the establishment of water-quality-based treatment controls and strategies beyond the technology-based levels of treatment” required by federal law.
  Water quality standards, as a result, reflect a balance between “designated” or “beneficial” uses of water, numeric or narrative water quality “objectives” or “criteria,” and a host of sometimes-competing policy considerations, including economic and environmental interests.

TMDLs, in contrast, are numeric targets for pollutants that are designed to achieve water quality standards in impaired waterbodies.  In so doing, TMDLs serve as a water quality-based treatment control or strategy, which necessarily rests on the goals and balanced policy considerations embodied by water quality standards.  TMDLs, as a consequence, serve as a means to an end, the end, of course, being the attainment and maintenance of water quality standards.

DIRECT ENFORCEABILITY UNDER THE “CITIZEN SUIT” PROVISION OF THE CLEAN WATER ACT:  A KEY DIFFERENCE BETWEEN WATER QUALITY STANDARDS AND TMDLS

As explained above, the Clean Water Act requires each state to adopt water quality standards and to establish TMDLs, as necessary.  Federal law also makes clear that TMDLs and water quality standards are fundamentally different.  That difference is highlighted in the context of “citizen suits” authorized under the Clean Water Act.

Citizen suits challenging alleged violations of the Clean Water Act are expressly authorized under section 505.
  In general terms, section 505 authorizes “any person” to commence a “civil action” against the United States or “any other governmental instrumentality or agency to the extent permitted by the eleventh amendment to the Constitution”
 who has allegedly violated “an effluent standard or limitation” or “an order” issued by the EPA or a “State with respect to such a standard or limitation[.]”
  (Italics added.)  Citizen suits are also authorized against the EPA “where there is alleged failure of the Administrator to perform any act or duty under [the Clean Water Act] which is not discretionary with the Administrator.”

To date, TMDL case law has generally developed by way of the citizen suit provision concerning EPA’s alleged failure to perform a mandatory act or duty prescribed by the Clean Water Act.
  In contrast, no published case has yet addressed the issue of whether the citizen suit provision concerning effluent limits allows third parties to directly enforce TMDL numeric targets.  Such litigation is probably inevitable given the controversy surrounding TMDLs.  Until the judiciary weighs in, however, any such arguments must be considered against the backdrop of the existing statutory language in the Clean Water Act.  That language does not support the notion that third parties can invoke the effluent provision in section 505 to directly enforce TMDL numeric targets.

As noted above, citizen suits may be filed under the Clean Water Act where there is an alleged violation of an “effluent standard or limitation” or an “order issued by [EPA] or a State with respect to such a standard or limitation[.]”
  Under the Clean Water Act, an “effluent limitation” is defined broadly to mean “any restriction established by a State or [EPA] on quantities, rates, and concentrations of chemical, physical, biological, and other constituents which are discharged from point sources into navigable waters, . . . including schedules of compliance.”
  TMDLs, which include waste load allocations for point sources in particular, arguably fall within this definition.
  As explained below, however, such limitations are specifically excluded from citizen suit enforcement.

In contrast to the broad definition of effluent limits in section 502 of the Clean Water Act, citizen suits are limited specifically to a narrower subset of effluent standards and limitations.  Section 505 states, in particular, that, “[f]or purposes of this section, the term ‘effluent standard or limitation under this chapter’” is limited to seven instances.  Citizen suits are permitted, in particular, to enforce “an unlawful act” under section 301(a), “an effluent limitation or other limitation” under section 301 or 302, a “standard of performance” under section 306, a “prohibition, effluent standard or pretreatment standards” under section 307, “certification” under section 401, a “permit or condition thereof” issued under section 402, or a “regulation” under section 405(d).
  TMDLs, however, including waste load allocations, which are required by section 303(d), are not included in the list of effluent standards and limitations that may be directly enforced by way of a citizen suit under the Clean Water Act.  Accordingly, a strict reading of the effluent limits that may be directly enforced by way of a citizen suit under the Clean Water Act does not include waste load allocations required by section 303(d).

In short, TMDLs as numeric targets, which include waste load allocations and load allocations, are not directly enforceable under the citizen suit provision of the Clean Water Act.  It bears emphasis, however, that TMDLs may be indirectly enforceable under the citizen suit provision of the Clean Water Act in limited circumstances.  Such circumstances may arise, for example, in the context of “NPDES” permits issued under section 402, which must be “consistent with the assumptions and requirements of any available wasteload allocation . . . prepared by the State and approved by EPA[.]”
  In such cases, it is the effluent limit set forth in the permit, and not the TMDL, that provides the potential vehicle for citizen suit enforcement under the Clean Water Act.

CONCLUSION

Section 303(d) of the Clean Water Act obligates the State and Regional Boards to establish TMDLs for impaired waters throughout California.  The Clean Water Act, in turn, requires the states to establish TMDLs at a level necessary to implement water quality standards.  In so doing, federal law makes a clear distinction between water quality standards and TMDLs.

The distinction between water quality standards and TMDLs is significant in a number of respects.  First, because TMDLs are not water quality standards, federal law does not obligate the State and Regional Boards to establish and adopt TMDLs as water quality standards.  Stated another way, while the State and Regional Boards could choose to establish and adopt a TMDL as a water quality standard, they are not obligated to do so by the Clean Water Act and its implementing regulations.

The distinction between water quality standards and TMDLs is also significant because it bears on the issue of whether TMDL numeric targets are directly enforceable by way of a citizen suit under the Clean Water Act.  In general, such suits are permitted, among other circumstances, to directly enforce an effluent limit or standard prescribed under the Clean Water Act by the state at issue or EPA.  Because TMDLs are neither water quality standards nor a type of effluent limit addressed in section 505, TMDLs, including the respective load allocations, are not directly enforceable under the citizen suit provision of the Clean Water Act.
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�  The Clean Water Act is more accurately identified as the “Federal Water Pollution Control Act.”  (See 33 U.S.C. § 1251 et seq.)  Reference in the text above to “section 303(d)” refers to the section number of the Clean Water Act as enacted by Congress.  The same section is codified in Title 33 of the United States Code in section 1313, subdivision (d).  Text in the body of this memorandum refers to the sections of the Clean Water Act as enacted by Congress.  Corresponding citations to Title 33 appear in footnotes.


�  See generally 33 U.S.C. § 1313(d)(1)(A)-(D); see also 40 C.F.R. § 130.7.


�  33 U.S.C. § 1313(d)(1)(C); 40 C.F.R. § 130.7(c)(1).


� 33 U.S.C. § 1313(d)(1)(A); see also 40 C.F.R. § 130.7(b)(1).  Each state must also identify waters where “controls on thermal discharges . . . are not stringent enough to assure protection and propagation of a balanced indigenous population of shellfish, fish, and wildlife.”  (33 U.S.C. § 1313(d)(1)(B); see also 40 C.F.R. § 130.7(b)(2).)


�  The word “impaired” is a term of art.  Impaired waters under section 303(d) are analogous to “water quality limited segment[s],” as defined in the federal regulations governing section 303.  (40 C.F.R. § 130.2(j).)  The State Board adopted, and the United States Environmental Protection Agency (EPA) approved, California’s most recent 303(d) List in 1998.  (See 63 Fed.Reg. 59556 (November 4, 1998); see also � HYPERLINK "http://www.epa.gov/region09/water/tmdl" ��www.epa.gov/region09/water/tmdl� (which includes the May 12, 1999, letter from EPA regarding approval of California’s 1998 303(d) List).)  The State Board must submit an updated 303(d) List to EPA in April 2002.  (See 33 U.S.C. § 1313(d)(2); 40 C.F.R. § 130.7(d); 65 Fed.Reg. 17166-01 (March 31, 2000).)


�  33 U.S.C. § 1313(d)(1)(C) and (2); 40 C.F.R. § 130.7(c)(1), (d); see also 33 U.S.C. § 1313(d)(1)(D) (“[e]ach State shall estimate . . . the total maximum daily thermal load” for identified waters impaired by thermal discharges); 40 C.F.R. § 130.7(c)(2).


�  33 U.S.C. § 1313(d)(2), (e)(3)(C); see also 40 C.F.R. § 130.7(d)(2).


�  33 U.S.C. § 1313(d)(1)(C).


�  The federal regulations in effect as of the date of this memorandum do not include the “TMDL Rule” recently approved by EPA.  (See 65 Fed.Reg. 43586 (July 13, 2000).)  That rule will not take effect “until 30 days after the date that Congress allows EPA to implement” those new regulations.  (Ibid.)  Because of an appropriations bill “rider,” however, the new regulations probably will not take effect until October 2001.  (Id. at p. 43660.)  In the interim, Congress prohibited EPA from using “funds made available for fiscal years 2000 and 2001 . . . to make a final determination on or implement” the new regulations.  (Ibid.)


�  40 C.F.R. § 130.7(c)(1). 


�  Id., § 130.2(i).  The current definition of a TMDL is tied to a number of other terms defined by federal law.  A “point source,” for example, “means any discernible, confined and discrete conveyance . . . from which pollutants are or may be discharged.”  (33 U.S.C. § 1362(14).  Waste load allocations, which “constitute a type of water quality-based effluent limitation,” are defined as the “portion of a receiving water’s loading capacity that is allocated to one of its existing or future point sources of pollution.”  (40 C.F.R. § 130.2(h).  With respect to a “nonpoint source,” the term is not defined in either the Clean Water Act or its implementing regulations.  Instead, a nonpoint source is generally thought of, at least in the context of pollution, as a type of source other than a point source.  (See, e.g., Oregon Natural Desert Assoc. v. Dombeck (9th Cir. 1998) 172 F.3d 1092, 1096-1099).)  Consistent with that understanding, load allocations, which federal law refers to as “best estimates,” are defined in the current TMDL regulations as the “portion of a receiving water’s loading capacity that is attributed either to one of its existing or future nonpoint sources of pollution or to natural background sources.”  (40 C.F.R. § 130.2(g).)


�  Id., § 130.2(e) and (f).


�  Pronsolino v. Marcus (N.D.Cal. 2000) 91 F.Supp.2d 1337, 1349, quoting Dioxin/Organochlorine Center v. Clarke (9th Cir. 1995) 57 F.3d 1517, 1520.


�  See, e.g., American Iron and Steel Institute v. EPA (D.C.Cir. 1997) 115 F.3d 979, 1002, citing 40 C.F.R. § 132.2; Manasota-88, Inc. v. Tidwell (11th Cir. 1990) 896 F.2d 1318, 1321; Scott v. City of Hammond (7th Cir. 1984) 741 F.2d 1318, 1321.


�  U.S. Environmental Protection Agency, Region 9, Guidance for Developing TMDLs in California (January 7, 2000), p. 1, which is available at: � HYPERLINK "http://www.epa.gov/region09/water/tmdl" ��www.epa.gov/region09/water/tmdl�.


�  Ibid.


�  Guidance for Developing TMDLs in California, supra, p. 19.


�  33 U.S.C. § 1313(d)(1)(A), (C); 40 C.F.R. § 130.7(c)(1); see also 33 U.S.C. § 1313(d)(1)(B), (D).


�  Id., § 1313(d)(1)(C); see also 40 C.F.R. § 130.7(c)(1).


�  Wat. Code, § 13241; see also id., § 13245.


�  Id., § 13050, subd. (h).


�  Id., § 13050, subd. (f).


�  33 U.S.C. § 1313(c); 40 C.F.R. § 130.2(d) (water quality standards defined); 40 C.F.R. § 131.3(i) (same); see also 33 U.S.C. § 1313(a); 40 C.F.R. § 131.1 et seq.


�  40 C.F.R. § 131.3(b).


�  33 U.S.C. § 1313(c)(2)(A); see also id., § 1251(a); 40 C.F.R. § 131.2.


�  Ibid.


�  33 U.S.C. § 1313(c)(2)(A); see also 40 C.F.R. §§ 131.10-13.


�  Wat. Code, § 13241, subds. (a)-(f).


�  Id., § 13241.


�  33 U.S.C. 1313(d)(1)(C).


�  40 C.F.R. § 130.7(c)(1).


�  Id., § 130.7(c)(1)(i).


�  Federal law does not require the State or Regional Boards to take into account economic considerations when establishing a TMDL numeric target.  Such considerations do come into play, however, in the context of the “environmental analysis” required of State and Regional Boards prior to the approval of a TMDL and its accompanying load allocations.  (See Pub. Resources Code, § 21159, subd. (c) (environmental analysis of reasonably foreseeable methods of compliance shall take into account a reasonable range of environmental, economic, and technical factors, population and geographic areas, and specific sites); see also Cal. Code Regs., tit. 14, § 15187, subd. (d).)  Likewise, an economic analysis would be required if the State and Regional Boards chose to establish a TMDL as a water quality standard, or in the event the State or Regional Boards decided to implement a TMDL as an “agricultural water quality control program.”  (Wat. Code, §§ 13141, 13241, subd. (d); see also Memorandum to Stefan Lorenzato, TMDL Coordinator, Division of Water Quality, from Sheila K. Vassey, Senior Staff Counsel, Office of Chief Counsel, re: Economic Considerations in TMDL Development and Basin Planning (October 27, 1999).)


�  40 C.F.R. § 131.2.


�  Id., § 131.2; see also id., § 131.3(i).


�  33 U.S.C. § 1365.


�  The eleventh amendment states: “The [federal] judicial power . . . shall not . . . extend to any suit in law or equity . . . against one of the United States by Citizens of another State or by Citizens or Subjects of any Foreign State.”  (U.S. Const., 11th Amend.)  In general, the amendment has been interpreted as a grant of sovereign immunity to the states against lawsuits in federal court.  (See generally, Alabama v. Pugh (1978) 438 U.S. 781; Pennhurst State School & Hospital v. Halderman (1984) 465 U.S. 89.)  Such immunity may be waived by the states or overridden by Congress.  (See generally, Port Authority Trans-Hudson Corp. v. Feeney (1990) 495 U.S. 299; Fitzpatrick v. Bitzer (1976) 427 U.S. 445.)


�  33 U.S.C. § 1365(a)(1). 


�  33 U.S.C. § 1365(a)(2).


�  See, e.g., Scott, supra, 741 F.2d 992, 996 (prolonged failure of state to submit proposed TMDLs amounted to a “constructive submission” to EPA of no TMDLs, thereby triggering EPA’s duty to act); see also Oliver A. Houck, TMDLs, Are We There Yet?: The Long Road Toward Water Quality-Based Regulation Under the Clean Water Act, 27 Envtl. L.Rep. (Envtl. L. Inst.) 10,391 (Aug. 1997).


�  33 U.S.C. § 1365(a)(1).


�  Id., § 1362(11).


�  See 40 C.F.R. § 130.2(h) (waste load allocations are a “type of water quality-based effluent limitation”).


�  33 U.S.C. § 1365(f).


�  40 C.F.R. § 122.44(d)(1)(vii)(B).
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