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April 21, 2008 
 
Ms. Carrie Austin 
California Regional Water Quality Control Board  
San Francisco Bay Region 
1515 Clay Street, Suite 1400 
Oakland, CA 94612 
 

Re:  Proposed Basin Plan Amendment and Staff Report for the Guadalupe River Watershed 
Mercury Total Maximum Daily Load (TMDL)  

 
Dear Ms. Austin: 
 
This letter is submitted on behalf of the Santa Clara Valley Urban Runoff Pollution Prevention Program 
(SCVURPPP) regarding the Proposed Basin Plan Amendment (BPA) and Staff Report for the Guadalupe 
River Watershed Mercury Total Maximum Daily Load (TMDL), dated February 2008. The SCVURPPP 
has been actively engaged in the development of the Mercury TMDL for the San Francisco Bay and has 
participated on the Guadalupe River Watershed Mercury TMDL workgroup. We would like to thank you 
for this opportunity to comment on the BPA and Staff Report and commend you for your hard work. Our 
comments are focused on clarifications and requested revisions to the Staff Report and BPA that are 
needed to link the previously adopted and approved TMDL for Mercury in the San Francisco Bay and the 
up-coming Municipal Regional NPDES Permit (MRP) that will be issued to Bay area municipal stormwater 
programs in the near future.  
 
Comment #1 - Consistency with the San Francisco Bay Mercury TMDL 

The Basin Plan Amendment (BPA) for the San Francisco Bay Mercury TMDL1 assigns load allocations 
(LAs) and waste load allocations (WLAs) to “Urban Stormwater Runoff” dischargers, including the 
SCVURPPP. The WLA for SCVURPPP in the Bay Mercury TMDL is 23 kg/yr and includes the mass of 
mercury attributable to urban stormwater runoff from the Guadalupe River watershed (7.2 kg/yr). To 
demonstrate progress toward attaining the WLA in the Bay Mercury TMDL, SCVURPPP can use one of 
the following methods described in the BPA for the Bay: 
 

1. Quantifying the annual average mercury load reduced by implementing (a) pollution prevention 
activities, and (b) source and treatment controls; 

                                                 
1 Adopted by the San Francisco Bay Regional Water Quality Control Board on August 9, 2006; approved by the State Water Resources Control 
Board on July 17, 2007; approved by the State of California Office of Administrative Law on November 7, 2007. 
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2. Quantifying the mercury load as a rolling five-year annual average using data on flow and water 
column mercury concentrations; and,  

3. Quantitatively demonstrating that the mercury concentration of suspended sediment that best 
represents sediment discharged with urban runoff is below the suspended sediment target (0.2 
mg/kg). 

 
In contrast to the Bay TMDL, the Guadalupe River TMDL uses a mercury concentration-based approach 
to assigning WLAs. The proposed WLA for urban stormwater runoff in the Guadalupe TMDL is 0.2 mg/kg 
in suspended sediment. This concentration-based WLA infers that progress towards meeting the WLA will 
only be demonstrated using method #3 described above. To remain consistent with the Bay TMDL, we 
request that the Guadalupe River BPA either explicitly include or reference ALL methods described 
above. 
 
Comment #2 - Sources vs. Pathways  

Throughout the staff report and BPA, there are numerous references of mercury “sources” to the 
Guadalupe River. These sources include atmospheric deposition, background soil, and urban and non-
urban stormwater runoff. For clarification, urban runoff is a transport pathway, not a source. The source of 
mercury found in urban runoff is air emissions that deposit onto watersheds and inappropriately discarded 
items or materials that contain mercury. It is important that these “true sources” of mercury be 
acknowledged in the Staff Report and BPA so as additional information on the proportion of mercury 
attributable to these sources become available, source controls should be required by the Water Board 
and implemented to reduce mercury-related impacts to the Guadalupe River and the San Francisco Bay. 
Therefore, we request that the term “source” be replaced by “source category” to better depict the 
multiple sources that collectively contribute the mercury in urban stormwater runoff.  
 
In the same vein, we also request that the following language that is current contained in the Mercury 
TMDL for the San Francisco Bay also be included in its entirety under “Implementation Actions for Urban 
Runoff” in the BPA for the Guadalupe River TMDL:  
 

Urban runoff management agencies have a responsibility to oversee various discharges 
within the agencies’ geographic boundaries. However, if it is determined that a source is 
substantially contributing to mercury loads to the Bay or is outside the jurisdiction or 
authority of an agency the Water Board will consider a request from an urban runoff 
management agency which may include an allocation, load reduction, and/or other 
regulatory requirements for the source in question. 
 
Within the jurisdiction of each urban runoff management agency, Caltrans is responsible 
for discharges associated with roadways and non-roadway facilities. Consequently, 
Caltrans shall be required to implement the following actions: 

 
I. Develop and implement a system to quantify mercury loads or loads reduced through 

control actions; 

II. Prepare an annual report that documents mercury loads or loads reduced through 
control actions; and, 

III. Develop an equitable allocation-sharing scheme that reflects Caltrans load reduction 
responsibility in consultation with the urban runoff management agencies, and report 
the details to the Water Board. Alternatively, Caltrans may choose to implement load 
reduction actions on a watershed or regionwide basis in lieu of sharing a portion of 
an urban runoff management agency’s allocation. In such a case, the Water Board 
will consider a separate allocation for Caltrans for which they may demonstrate 
progress toward attaining an allocation or load reduction in the same manner 
mentioned previously for municipal programs. 
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Comment #3 - Consistency with the Municipal Regional Permit 

The SCVURPPP supports the concept of developing a “regional monitoring collaborative” described in 
the Municipal Regional NPDES Permit Draft Tentative Order (Draft TO), dated December 14, 2007. 
However, it is unclear whether the reference to a “coordinated watershed program” in the Implementation 
Section of the Guadalupe River BPA is referring to the same concept. If these two concepts are one in 
the same, we request that the due date for submittal of a coordinated watershed monitoring plan 
(currently October 15, 2008 in the BPA) defer to the date eventually included in the adopted Municipal 
Regional NPDES Permit. If the concept is different than the one included in the Draft TO, we request that 
language providing additional clarification be included in the Guadalupe River BPA. 
 
Thank you again for the opportunity to comment on the Staff Report and proposed BPA. In addition to the 
comments submitted herein, the SCVURPPP also supports and incorporates by reference the comments 
submitted by the Santa Clara Valley Water District (SCVWD) and the City of San Jose.  
 
Please contact me at (510) 832-2852 if you have any questions regarding the comments or requested 
changes. 
 
 
Sincerely,  
 
Originally Signed By 
 
Adam W. Olivieri, Dr.PH, P.E. 
SCVURPPP Program Manager 
 
cc: Bruce Wolfe 

Tom Mumley 
SCVURPPP Management Committee 

 
 











 
April 21, 2008 

Carrie M. Austin, P.E.  
Project Manager - Hg TMDL in Guadalupe 
SFB Water Board 
1515 Clay St., # 1400 
Oakland, CA 94612 

Dear Ms. Austin, 

As a resident of New Almaden, California, and a Board member of the New Almaden 
Quicksilver County Park Association, I am pleased to provide the Regional Water Quality Control 
Board, San Francisco Bay Region (“the Board”), with comments regarding the Guadalupe River 
Watershed Mercury Total Maximum Daily Load Report (“Report”) dated February 2008 and the 
proposed Basin Plan Amendment (“Amendment”) dated February 2008. 

In general, comments in my letter of August 17, 2006 have been ably addressed.  The main 
issues are now implementation and the Amendment.  The Amendment needs to be reworked.  It is a 
good first attempt, but the timing and content must be questioned.  Could the Board postpone the Basin 
Plan Amendment review until after the TMDL Report is finalized and approved? The community 
requests that the Amendment be re-drafted and issued for review after the Report is finalized and more 
is known about the specific implementation actions the responsible parties will undertake.  The concern 
here is to take pragmatic action and avoid further studies that satisfy scientific inquiry but have no real 
value regarding taking action to remove pollution entering the system.  Are there any programs that can 
provide money for source control measures for private homeowners? 

The mercury problem is regional and a societal issue that should not unreasonably burden any 
one entity or citizen.  The Amendment as currently written is causing a great deal of local concern and 
confusion regarding what exactly it means for the responsible parties and for local homeowners and 
residents, especially the reference to issuing 13267 letters.  Although it is the intent, it is not clear that 
the Amendment proposal is to address upland mining source areas before undertaking downstream 
removal actions.  The Amendment does not seem to track the Report content as well as it could.  It 
appears to contain some new approaches, deadlines, recommendations and requirements, or at least 
prior ones but in such different form as to appear to be new concepts beyond those of the Report.  A 
particularly important question is the issue of how remedial actions such as those already completed 
and to be completed will receive “load allocation credit” under the current scheme?  

The TMDL development illuminated the fact that mining waste is obvious in the field and 
sampling is not required to locate it.  If it is unstable and prone to erosion, it should be stabilized.  
Unfortunately, the Report and Amendment allude to further studies to define emissions and prescribe 
controls.  The Report and Amendment seem to struggle to maintain a narrative-standard while 
suggesting numeric targets, yet the upland target is unreasonably low and begs the question of why a 
target is needed for sediments when the only practicable remedial measures are erosion control, mine 
waste capping, and reservoir stratification control- measures that have already been successfully used 
in the watershed?  

The numeric sediment targets for upland areas must be questioned.  This is not a new 
concern, yet the targets remain unchanged.  The sediment quality goal is not a consensus target 
because not all agree and it is not empirical because it relies on information from a completely different 
watershed with respect to urbanization, geology, and natural mineralization.  It is inconsistent with the 
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natural background gradient to have sediment targets in the mining areas that are lower than sediment 
targets at the Bay.  Soil samples collected at depth for the Jacques Gulch project might justify a 
reconsideration of the soil targets.  Would it not be wiser to delay an Amendment until the TMDL report 
is truly final and the sediment quality goals are truly consensus and differentiated between areas of 
mineralization and no mineralization? 

Regarding fish methylmercury, the Report demonstrates that the aquatic food chain is 
phenomenally efficient at bio-concentrating mercury.  Some question whether there will ever be a 
reduction of fish tissue concentrations to levels below any threshold of no adverse effect.  This is 
because, as the Report notes, the system already has large amounts of total mercury in it, both 
naturally occurring and from mining discharges.  Equally important is the fact that the system is also 
being impacted with a growing invasion from the global atmospheric mercury pollution reservoir.  
Unfortunately, the Report and Amendment do not adequately address the issue of atmospheric 
invasion.  How exactly is atmospheric invasion addressed in the allocation scheme and Amendment? 

Because of the complexity of mining impacts, combining with atmospheric and non-mined but 
mineralized sediment impacts, it would be helpful if the Amendment were examined to be sure the 
intent of the Board is clear to a lay reader.  Could the Amendment be reworked to clarify the additional 
sampling that is proposed to identify areas of erosion that might be prioritized for control?  Could it also 
be clarified that it is not the intent to assign numeric effluent limits to suspended sediment discharge, 
but rather to implement erosion control for the significant sources and to demonstrate effectiveness 
through proper installation and maintenance?  What about priority based on whether the discharge is to 
a body of water with a known higher potential for methylation, all other factors being equal? 

The Report illuminated the tenuous nature of allocating load to accomplish the attainment of 
unimpaired water uses, mainly fishing, when the link between fish mercury concentrations and mercury 
sources is so uncertain.  Not all of the mercury is due to mining waste, and not all forms of mercury 
behave the same with regard to the ultimate concern of methylmercury concentrations in fish.  
Atmospheric mercury is reportedly more bio-available than cinnabar.  The Report illuminates that even 
small amounts of mercury can produce substantial amounts of methylmercury, if the right conditions 
are present.  Could the Report methodology for target setting and load allocation, and the Amendment 
be modified to address the different forms of mercury in pollution sources (atmospheric, process waste, 
unprocessed waste, water seeps and discharges) and their relative ability to be transformed to 
methylmercury in fish?  Controls may be wasted on impressive loads of total mercury that ultimately 
matter less to fish targets than smaller amounts of highly transformable mercury. 

Finally, below are some comments specific to particular pages of the Report. 

Page 2-3: 

The second and third paragraphs contain redundant text. 

Page 2-5: 

There is an uneasy reality when fish from some reservoirs with little mining impact have unsafe 
fish methylmercury concentrations.  The Report implies that there will be opportunity to make 
adjustments for reality during the implementation phase, but how will this truly be the case if 
the targets will be codified in the Basin Plan and applied to the rest of the watershed, and the 
Basin Plan is difficult or at least takes some time to amend? 

Page 3-15-3-18: 

At least in Almaden Quicksilver County Park, the areas of significant potential mercury spillage, 
furnace dust, and calcine dumps have all been capped.  Could the Report and Amendment 
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have a mechanism whereby erosion and source control measures are recognized as an offset 
to a source allocations? 

Page 3-16: 

The peak concentrations in water are interesting, but the examples only serve to illuminate the 
extreme variability and therefore the highly uncertain targets of the TMDL. 

Page 3-20: 

It should be noted that although DTSC would have allowed limited removal and capping of hot-
spots within the calcine waste piles, the County elected to completely stabilize and cap each 
pile, thereby addressing the issues of soil erosion and potential bioaccumulation of the eroded 
material.  The next several paragraphs confirm this and contradict the statement that “the 
issues of soil erosion and transport of mercury to water bodies and bioaccumulation were not 
addressed.”  Could the statement be clarified? 

Figure 3.10 

This is not an accurate rendering of mercury concentrations remaining after cleanup.  The 
concentrations were measured prior to remedial actions.  Calcine piles on the figure were 
graded and covered with clean clay fill, or excavated and buried at an authorized engineered 
disposal site on Mine Hill.  The Dames and Moore sampling was designed to investigate the 
soil and wastes most likely to pose a potential risk to park users and horses.  The mines were 
never investigated to characterize the overall distribution of mercury in soils.  The Guadalupe 
mine was not investigated at all, because it was a private landfill, not a public park.  Could this 
be noted somehow? 

 

I hope these comments are useful to the Board and the participants in the TMDL. 

 
Sincerely, 

 
Michael Cox 
New Almaden Quicksilver County Park Association 
 



Roberta Lamons, PhD 
21661 Almaden Road 
San Jose, Ca. 95120 

April 21, 2008 
 
Carrie M. Austin, P.E.  
Project Manager – Hg TMDL in Guadalupe 
SFB Water Board 
1515 Clay St. #1400 
Oakland, Ca 94612 
 
Dear Ms. Austin, 
 
 I just finished the Guadalupe River Watershed Mercury Total Maximum Daily Load (TMDL) 
Project PROPOSED BASIN PLAN AMENDMENT report by the California Regional Water 
Quality Control Board, San Francisco Bay Region of February 2008, and I am extremely upset 
with its unprofessional, unscientific, and erroneous nature.  The worst problems are: 
  
1.  It does not include the scientific information we learned at the conference, particularly the 
statement that "deposition from the atmosphere is minimal relative to other loads in the 
watershed." (BPA-6)  Sarah Rothenburg, UCLA, SFEI, said that the Hg elemental in the 
atmosphere is more available to methylation and comes from refineries and the cement plant at 
Permanente Creek.  Don Yee said that the atmospheric mercury coming from China was enough 
to account for all the methyl mercury in the bay, and that the Chinese could be producing twice 
as much by next year.  It also ignores the map showing bioaccumulation of methyl mercury in 
small fish is far lower at the outlet of the Guadalupe watershed than at many urban run-off sites.   
  
2.a  It does not identify species of mercury as bio-available.  Cinnabar, HgS,  is not bioavailable, 
and elemental mercury in drops too large to be airborne is only slightly bio-available, and then 
only in anaerobic environments where there are sulphur reducing bacteria.   
  
2.b  It does not include any references to data it cites, i.e., fish in the Guadalupe Reservoir have 
20 times the maximum dose of mercury acceptable.( BPA-5).  Where did that come from?  It 
was not reported at the conference! 
  
3.  It does not give property owners along the creek time to respond to itself or to its further 
requirements. 
  
4.  It uses inflationary language, i.e. "mercury laden sediments" (BPA-5) when it should say 
mercury species bearing sediments.  Also, "waters impaired by mercury" when it should say 
waters containing mercury species-bearing sediments. 
  
5.  It does not mention sulphur reducing bacteria as a requirement for methylation. 
  



6. It proposes a review of itself after ten years.  That is far too long, and out lasts many of its own 
deadlines.  The deadlines are unrealistic, especially the ones for property owners along Los 
Alamitos Creek to respond with a mass of data by October 2008.  
  
    Each of these reasons is enough in itself to reject the validity, usefulness, and legality of this 
report. 
  
  
Regards, 
 
 
Robbie Lamons, PhD, Structural Geologists 
  
  
 



Mike Boulland 
P.O. Box 5 

New Almaden, Ca. 95042 
408 268 2703 

Mikeboulland@yahoo.com 

 
April 21, 2008 

 
Carrie M. Austin, P.E.  
Project Manager – Hg TMDL in Guadalupe 
SFB Water Board 
1515 Clay St. #1400 
Oakland, Ca 94612 
 
Email: CAustin@waterboards.ca.gov 
 
Dear Ms. Austin, 
 
As a property owner in New Almaden, I am delighted to have the opportunity to present my remarks 
about the Regional Water Quality Control Board, San Francisco Bay Region, with my comments 
regarding the Guadalupe River Watershed Mercury Total Maximum Daily Load (TMDL) Project, Proposed 
Basin Plan Amendment dated February 2008.  
 
I recognize that the Water Quality Objective 3.3.21 OBJECTIVE FOR SPECIFIC CHEMICAL CONSTITUENTS 
is set to “protect our water sources from containing concentrations of chemical constituents in the 
amounts that adversely affect and designated beneficial use” will help reduce the selected toxic 
pollutants from our surface waters.   Such an objective, I feel, will protect the health of our natural 
wildlife and human watershed population. 
 
Over the last several years tremendous amounts of contributors have documented and made scientific 
reports about the water quality in our Guadalupe Watershed.    I recognize these report statistics have 
been used to establish the above objective. 

I am delighted to read that the Water Board encourages all parties to participate cooperatively as a 
solution to resolve the problem. I am impressed with the suggestion of forming a “special district”. I 
suggest, in order to keep the community’s present support, this TMDL report needs to address clearly 
the development of a special utility district to help provide funding.   Having this special utility district 
will help open communication for all responsible parties to work together to resolve the cleanup issues.  

 
It is from this view point that I request clarification of the following issues: 

1) The role of individual homeowners is not clear in Phase I.  Does “completing studies to reduce 
discharge of mining waste accumulated in Alamitos Creek” as mentioned in the Implementation 
Plan on BPA‐9 includes downstream properties in the Phase One?   
 
 
 



 
2) Could this document make a clearer notation found on BPA‐9 as to where the location of the 

reference of the Mercury Source Control Actions and the Monitoring Programs may be read? 
Could this source give an estimate of the cost needed to monitor or control for the average 
property owner? This information can be useful to encourage the responsible parties to work 
together to form a special district.  
 
 

3) In section BPA‐10, what amount of sediment mercury fines in the water flow down Los Alamitos 
Creek would trigger the downstream projects to be undertaken before Phase II would be 
implemented?  Would the legacy mercury sources in the up‐stream watershed flow have to be 
at a .2 mg mercury per kg erodible soil fine levels to activate the trigger of statement of 
“mercury discharges from upstream will be eliminated or significantly reduced before 
downstream projects are undertaken”?  Would this trigger be enforced at a higher sediment 
level before the Phase II implementation date of 2017? 
 

4) Also, in section BPA‐10, please clarify the nonurban storm water runoff monitoring along the 
downstream properties along Los Alamitos Creek.  Would the legacy mercury sources in the up‐
stream watershed have to have to have storm water runoff flow and blue line creek runoff at a  
.1 mg mercury per kg suspended sediment level to activate the trigger of the statement 
“mercury discharges from upstream will be eliminated or significantly reduced before 
downstream projects are undertaken”?  Or would the trigger be at a higher sediment level? 
 

5) Please clarify BPA‐12 #2 if a site investigation, monitoring, creek bank stability and habitat 
restoration projects will be required to be completed to “Develop plans and schedules to control 
mercury discharges to receiving waters….. Within the first eight years of Phase 1” or before the 
stated date of 2017? 

 
6)  I understand the center of the Los Alamitos Creek may have depositional  mercury deposits.  

After these areas have been identified through testing, will each of the downstream property 
owners be forced to continue to monitor and test the water flow through their property?  Could 
this testing be done using cooperative testing sites? 
 
 

Suggestions 
 

1) I believe a plan needs to be designed to remove the depositional deposits.  I feel this will 
accomplish more effectively and economically the Water Quality Objectives found in this 
TMDL document.  

 
2) I feel the schedule of due dates of 2008 and 2009 are inappropriate dates for Phase II 

projects.  I am concerned that these dates have not been communicated to the Los Alamitos 
Watershed community and residents. I feel more information needs to be presented to the 
community before this document establishes these objective dates.    

 
3) Most of all, I propose the Water Quality Board to work with the community to communicate 

workable a plan that is acceptable before any deadline dates be set into legal code.  
 



Everyone in my community wants to have clean safe water. I strive to keep our creek healthy and 
environmentally friendly with River Clean‐up Days and Earth Days.  Our residents turn out in huge 
numbers to volunteer to keep Los Alamitos clean and pollution free.  I have successfully established a 
cooperative base to communicate and work with the various public agencies to help them keep the 
creek free of debris. 
 
In closing I suggest, in order to continue to keep the community’s present support, this TMDL report 
needs to address clearly the development of a special utility district to help provide funding support 
sources.   Having this special utility district will help open communication for all responsible parties to 
work together to resolve the cleanup issues.  
 

Thank you for this opportunity to allow me to comment and participate in the TMDL process. 

Sincerely, 

 

Mike Boulland  



















 
 

 

 
 
April 21, 2008 
 
Via Electronic Mail: caustin@waterboards.ca.gov 
 
Carrie Austin, Professional Engineer 
Project Manger – Hg TMDL in Guadalupe  
San Francisco Regional Water Quality Control Regional Board 
1515 Clay St., Suite 1400 
Oakland, CA 94612 
Phone: (510) 622-1015 
Fax: (510) 622-2460 
 
RE:      Baykeeper Comments on the February 2008 Guadalupe River Watershed   
             Mercury TMDL, Proposed Basin Plan Amendment 
 
Dear Ms. Austin: 
 

We are writing on behalf of San Francisco Baykeeper (“Baykeeper”) to offer the 
following comments on the Guadalupe River Watershed Mercury Total Maximum Daily 
Load (“TMDL”) Project, Proposed Basin Plan Amendment.1  We appreciate the effort 
that the San Francisco Bay Regional Water Board (“Regional Board”) has put into 
developing a TMDL for the mercury problem in the Guadalupe River Watershed.  The 
TMDL offers the Regional Board an opportunity to meaningfully reduce mercury loads 
to the Guadalupe Watershed, and ultimately to the San Francisco Bay to make lasting 
improvements to the health of wildlife and people in the Bay Area.  
 

In order to attain water quality objectives for the San Francisco Bay, the San 
Francisco Bay Mercury TMDL (“SF Bay TMDL”) designated a 97% load reduction in 
mercury from the Guadalupe River Watershed.2  To meet this mandate the Guadalupe 
River Watershed Mercury TMDL (“Guadalupe TMDL”) must aggressively and 
comprehensively target sources of mercury loading, including potential aerial sources.  
We urge the Regional Board to address outstanding issues in the Guadalupe TMDL 
identified herein and take the necessary steps to immediately reduce mercury levels in the 
Guadalupe Watershed.   

 
 

 
                                                 
1 Guadalupe River Watershed Mercury Total Maximum Daily Load Project, Proposed Basin Plan 
Amendment, California Regional Water Quality Control Regional Board, San Francisco Bay Region, 
February 2008. 
2 See BPA – 9, Table 4-v: Mercury Load and Wasteload Allocations by Source Category, Guadalupe River 
Watershed (mining legacy) [2003 Mercury Load: 92 kg/yr, Allocation: 2 kg/yr], San Francisco Bay TMDL 
Chapter 3 Water Quality Objectives, Basin Plan Amendment. 
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In particular, we respectfully request that you amend the proposed TMDL to do the 
following: 

• Use daily loads, instead of seasonal and annual loads, as required by law; 
• Identify potential aerial sources of mercury in the Guadalupe Watershed and 

require monitoring and reporting pursuant to Section 13267 of the California 
Water Code; and 

• Protect at-risk communities by including exposure reduction requirements. 
 
I. The TMDL Should Contain Daily Loads 
 
Neither the Guadalupe River Watershed nor the San Francisco Bay has any assimilative 
capacity for mercury, meaning that no mercury can be added to the watershed without 
exceeding applicable water quality criteria.  Until the Guadalupe River Watershed and 
the Bay have assimilative capacity for mercury, the letter of the Clean Water Act requires 
that controllable sources such as wastewater and stormwater be allocated zero loads and 
should not be permitted to increase their individual contributions.3   
 
The TMDL program, outlined in Section 303(d) of the Clean Water Act, is the foundation 
of our country’s water quality laws and brings “rigor, accountability, and statutory 
authority to the process.”4  Section 303(d) requires the states to identify those waters 
within their boundaries for which existing technology-based pollution controls are not 
stringent enough to ensure that applicable water quality standards are achieved and 
maintained.5  For each waterbody and pollutant listed on a 303(d) list, the state must 
calculate the TMDL necessary to implement the applicable water quality standards.6   
 
The Regional Board identified in their 1998 California 303(d) List and TMDL Priority 
Schedule several waterbodies in the Guadalupe River Watershed as impaired due to the 
presence of mercury.  Legally, this classification now means that all future load 
allocations for mercury discharges in the watershed should be zero until assimilative 
capacity is created within a particular waterbody.  However, in practice, a zero allocation 
is not immediately assigned, nor is it always feasible.  Given the reluctance of the 
Regional Board to assign load allocations of zero here, the Regional Board must at a 
minimum, create load allocations that will meaningfully reduce mercury.  A meaningful 
TMDL must address all controllable sources, create maximums that will reduce mercury 
in a timely fashion, and allocate loads that are, as the name suggests, daily.   
 
The plain language of the Clean Water Act requires that TMDLs allocate “daily” loads 
(“total maximum daily loads”). Courts have also interpreted the Act to require daily 
loads: “[a TMDL is] the maximum amount of pollutants a waterbody can receive daily 

                                                 
3 33 USC § 313(d)(1)(C). 
4 New Policies for Establishing and Implementing Total Maximum Daily Loads (TMDLs), Memorandum 
from Robert Perciasepe, Assistant Administrator for Water, U.S. EPA, to Regional Administrators and 
Regional Water Division Administrators, U.S. EPA (August 8, 1997).; See 33 U.S.C. § 1313(d). 
5 33 U.S.C. § 1313(d)(1) and (2); see also 40 C.F.R. § 130.7(b)(1). 
6 33 U.S.C. § 1313(d)(1)(C). 
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without violating the state’s water quality standard.”7  In fact, a recent court decision 
suggests that a TMDL that expresses loads in a timeframe other than a daily basis is 
invalid.   
 
In Friends of the Earth v. Environmental Protection Agency (“Friends of the Earth”), 
environmental groups challenged two TMDLs which provided for seasonal and annual 
limitations as opposed to daily limits.8  The plaintiffs in Friends of the Earth argued that 
neither seasonal nor annual limitations were capable of properly limiting the amount of 
pollutants from finding their way into the Anacostia River, the watershed at issue in that 
case.9  The D.C. Circuit Court affirmed this argument, and held that “daily means daily, 
nothing else” and “nothing in the language [of the CWA] even hints at the possibility that 
EPA can approve maximum ‘seasonal’ or ‘annual’ loads.”10   
 
A subsequent United States Environmental Protection Agency (“EPA”) guidance 
document clarified the impact of this ruling, addressing a court ruling in another 
jurisdiction11 which had signaled a possible split between the Circuits.  The November 
15, 2006 EPA memorandum recommended that “all TMDLs … be expressed in terms of 
daily time increments.”12  EPA also predicted that new TMDLs would “likely be drafted 
in a way that is consistent with the D.C. Circuit’s decision,”13 expressing maximum loads 
on a daily basis pursuant to the Friends of the Earth holding.  In addition to a plain 
reading of the word ‘daily’ in ‘total maximum daily load,’ the EPA’s and courts’ 
interpretations should leave little doubt for the Regional Board that daily means daily. 
 
TMDLs in the Proposed Basin Plan Amendment for the Guadalupe River Watershed are 
currently expressed as annual medians and seasonal maximums.  Though this is an 
improvement from the five-year averages used to determine compliance in the San 
Francisco Bay TMDL, a yearly or seasonal maximum load still violates the unambiguous 
requirement for a daily load.  The use of a yearly or seasonal timeframe is a departure 
from the ‘daily’ requirement of Section 303(d).    
 
Further, the use of annual medians allows for some extremely high volumes of loading on 
certain days, so long as over the year there are also days with smaller concentrations.  
This type of allocation could actually allow dischargers to increase mercury loading.  
                                                 
7 Id.; Alaska Center for Environment v. Browner, (emphasis added) 20 F.3d 981, 983 (9th Cir. 1994). 
8 Friends of the Earth, Inc. v. Environmental Protection Agency, 446 F.3d 140, 142, 144 (D.C. Cir. 2006). 
2004); See also Matthew Chalker, Recent Development: Friends of the Earth, Inc. v. Environmental 
Protection Agency: The U.S. Court of Appeals for the D.C. Circuit Holds that “Daily” Within the Context 
of the Clean Water Act, Unambiguously Requires Daily Loads, 14 U. Balt. J. Envtl. L. 201 (Spring 2007). 
9 See generally Corrected Final Opening Brief of Petitioner Friends of the Earth at 11-12, Friends of the 
Earth, Inc. v. Environmental Protection Agency, 446 F. 3d 140 (D.C. Cir. 2006) (No. 02-1123 
(Consolidated with No. 02-1124)). 
10 Id. 
11 Natural Resources Defense Council v. Muszynski, 268 F. 3d 91 (2d Cir. 2001). 
12 EPA Memorandum clarifying Agency expectations concerning appropriate time increments used to 
express TMDLs (Nov. 15, 2006) at 2 (available at http://www.epa.gov/owow/tmdl/pdf/ 
anacostiamemo111506.pdf). 
13 Brief for the Federal Respondents in Opposition at 4, District of Columbia Water and Sewer Authority v. 
Friends of the Earth., No. 06-119 (Nov. 22, 2006). 
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Rather than allowing for increases in mercury loads nearly a decade after the Guadalupe 
River watershed was first listed as impaired for mercury, the TMDL developed must be 
calculated to reduce mercury loading and it is critical that daily requirements be imposed.    
 
Recommendation:  We urge the Regional Board to revise the seasonal or annual average 
load allocations currently used in the Guadalupe TMDL to make the maximum loads 
daily.  
 
II. The TMDL Implementation Plan Should Require an Inventory and 

Investigation of Local Facilities that Emit Mercury 

Baykeeper is concerned that this TMDL, like the SF Bay TMDL, fails to adequately 
address aerial sources of mercury in the Guadalupe River watershed.  The Clean Water 
Act and its implementing regulations clearly require that a TMDL identify all nonpoint 
sources of pollutants contributing to impairment.14  For over a decade—essentially since 
implementation of the TMDL program—EPA has interpreted nonpoint sources of 
pollutants to include aerial sources.15  Consideration of aerial sources in a TMDL is 
particularly important for mercury, as several studies have shown that mercury deposited 
through atmospheric deposition is more rapidly converted to methylmercury than 
“native” mercury.16    
 
While this TMDL includes a load allocation for atmospheric deposition of mercury, this 
load allocation does not account for local, stationary sources.  The load allocation for this 
TMDL was calculated using the same rate of atmospheric deposition as that used in the 
SF Bay TMDL and is based on geographically and temporally skewed data.17  The data 
used to generate the ambient rate of atmospheric deposition was collected from only three 
sites in the San Francisco Bay Area, one in the South, Central and North Bay 
respectively.  Additionally, the study relied on data that is temporally limited: one 24-
hour composite sample was collected at each site only once every fourteen days for just 
over a year. 18  In short, the data relied upon to calculate the load allocation for aerial 
sources for the Guadalupe TMDL is unsuitable to capture the potentially significant 
emissions from industrial sources.   
 
There are many industrial sources of aerial mercury emissions in California and at least 
one known industrial source in the Santa Clara Basin, the Hanson Permanente Cement 

                                                 
14 33 USC § 1313(d)(1)(C); 40 CFR §130.2(g) & (i).    
15 National Clarifying Guidance For 1998 State and Territory Clean Water Act Section 303(d) Listing 
Decisions, (available at <http://www.epa.gov/OWOW/tmdl/lisgid.html#b>); EPA, What is Nonpoint 
Source (NPS) Pollution? Questions and Answers (excerpt from EPA brochure EPA-841-F-94-005, 1994), 
(available at <http://www.epa.gov/owow/nps/qa/htm.l>).  
16 Sarah Rothenberg, Lester McKee, Don Yee, Alicia Gilbreath, Michelle Lent, San Francisco Estuary 
Institute, An Investigation of Atmospheric Mercury Deposition to Bay Area Storm Runoff: a Pilot Study, 
February 20, 2008 (“SFEI Power Point”) citing Hintelmann et al. 2002. 
17  San Francisco Estuary Institute, San Francisco Bay Atmospheric Deposition Pilot Study, Part I: 
Mercury (July 2001) at 15.  
18 Id. 
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(“Hanson”) portland cement facility in Cupertino.19  As of 1995, EPA estimated that the 
208 portland cement facilities in the United States generated approximately 4.4 tons of 
mercury each year.20  A recent study by the San Francisco Estuary Institute revealed that 
particulate and reactive gaseous mercury levels—which are likely be deposited closer to 
local or regional sources21—were significantly higher near the Hanson facility, than 
elsewhere in the Basin.22   In light of the potentially significant mercury loading that may 
be attributable to local air sources, like the nearby Hanson facility, we strongly urge the 
Regional Board to use the Guadalupe TMDL to establish a framework identifying, 
evaluating, and controlling local aerial sources.  As part of the implementation of this 
TMDL, the Regional Board should conduct an inventory of all industrial and commercial 
facilities in the watershed that may by emitting mercury.   
Once these dischargers are identified, the Regional Board should issue requests for 
monitoring reports, pursuant to Section 13267 of the California Water Code.  The 
Regional Boards have clear authority to require technical and monitoring reports of those 
entities whose air emissions may be affecting water quality.  Section 13267 provides the 
Regional Board with broad authority to issue a request to any person who has discharged, 
discharges, is suspected of discharging, or who proposes to discharge waste that “could 
affect the quality of waters.”23  Reports are not limited to preexisting reports; the 
Regional Board may “require a person to conduct technical or monitoring programs and 
produce reports.”24  Indeed, this Regional Board successfully exercised this authority in 
issuing a request for technical information to the Bay Area oil refineries, requiring them 
to measure mercury emissions.  Similarly, in 2007 the Los Angeles Regional Board 
issued requests to dozens of commercial and industrial facilities suspected of emitting 
metals in sufficient quantities to harm water quality.   
 
We respectfully request that the Regional Board transmit 13267 Letters to require 
technical information regarding the fate and transport of mercury from the top ten 
dischargers that release aerial emissions of mercury and may be contributing directly, or 
indirectly, to 303(d)-list mercury impaired waters in the Guadalupe River Watershed. 

 
Finally, the current lack of information about air sources suggests that loads should be 
allocated to these local aerial sources in order to provide the legally required margin of 
safety until more is known.25  The Guadalupe TMDL must assign a preliminary load 
allocation for local aerial sources based on the number of known emitting facilities in the 
Guadalupe Watershed and can study the source to determine what the right load is going 

                                                 
19 Hanson Permanente Cement is located at 24001 Stevens Creek Blvd., Cupertino, CA 95014-5659. 
20 EPA-454/R-97-012, Locating And Estimating Air Emissions From Sources Of Mercury And Mercury 
Compounds, United States Office of Air Quality Environmental Protection Planning And Standards 
(December 1997). 
21 Swackhamer, D. et. al, Impacts of Atmospheric Pollution on Aquatic Ecosystems, Issues in Ecology, 
Vol. 12, p. 7, Summer 2004, (available at 
<http://epa.gov/owow/airdeposition/ESA_Air_Dep_Ecosystems.pdf>). 
22 SFEI Power Point, supra, note 16. 
23 Cal. Water Code § 13267(b)(1).  
24 Spartan Lacquer & Paint v. California Regional Water Quality Control Bd., 2003 Cal. App. Unpub. 
Lexis 1748 (California Unpublished Opinions 2003).  
25 33 USC § 1313(d)(1)(C). 



 
Baykeeper 
April 21, 2008 
Page 6 
 

to be.  The Regional Board can subsequently adjust the number as governed by the 
adaptive implementation framework currently in place in the TMDL.   
 
As the Regional Board acquires reporting data from facilities, the data should be analyzed 
in a special study.  A special study to better understand the sources and quantities of 
aerial deposition would address the following questions:  
  

1. How much mercury is being deposited from the atmosphere from local sources? 
2. How much mercury is being directly deposited into the Guadalupe Watershed and 

how much is being deposited on land than entering the creek through runoff?  
3. Recent scientific research suggests that mercury sources can be traced;26 is it 

possible to trace the sources of mercury deposition in the Guadalupe Watershed?  
 
Recommendation:  We urge you to identify all potential aerial sources of mercury in this 
TMDL and issue 13267 letters requiring further study of the potential for deposition into 
the watershed.  The reporting results should then be analyzed in a special study and used 
to create more accurate allocations for local aerial deposition.  In the meantime, a 
protective load allocation should be inserted into the TMDL as a placeholder to reduce 
the aerial contribution of mercury to the watershed. 
 
III. The TMDL Should Include Exposure Reduction Language to Better Protect 

At-Risk Communities from the Dangers of Consuming Mercury 
Contaminated Fish Until the Watershed’s Mercury Problem is Resolved 

The link between historic gold mining and mercury impacts to human health and the 
environment is firmly established.27  This is true in the Guadalupe Watershed, where 
mercury from mining waste has accumulated in riverbed and creekbed sediment and is a 
key source of loading to creeks and rivers.28  Bacteria in the sediment of rivers and creeks 
convert inorganic mercury to the methylmercury, a potent neurotoxin which impairs the 
nervous system, which also enters the ecosystem and food chain.29  High mercury levels 
have been measured in fish, amphibians, and invertebrates downstream of historic 
hydraulic gold mines in the Guadalupe Watershed.30   
 

                                                 
26 Recent research by scientists offers the promise of a new tracer of mercury sources.  Their research into 
the measurement of natural variations in the stable isotope composition of Hg from coal formations could 
be helpful in source tracking of coal combustion emissions of Hg.  Biswas, Blum and Bergquist, University 
of Michigan 2007, Geochima Cosmo Acta, 71 (15): A94-A94, Suppl. S; and Blum and Bergquist, (2007) 
Anal Bioanal Chem 388: 353 – 359). 
27 Mercury Contamination from Historic Gold Mining in California, USGS Fact Sheet FS-061-00, Charles 
N. Alpers and Michael P. Hunerlach; Unites States Geological Survey, California Water Science Center; 
(available at <http://ca.water.usgs.gov/mercury/fs06100.html>).  (“Mercury Contamination from Historic 
Gold Mining in California”) 
28 California Environmental Protection Agency; California Regional Water Quality Control Regional Board 
San Francisco Bay Region and California Office of Environmental Health Hazard Assessment, Press 
Release No. 04-08: Reservoir Study Shows Elevated Levels of Mercury, PCBs in Fish, October 14, 2004  
29 Mercury Contamination from Historic Gold Mining in California, supra, note 27. 
30 Id. 
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As of 2004, the Guadalupe Reservoir had the highest recorded fish mercury 
concentrations in California – nearly 20 times higher than the U.S. EPA methylmercury 
criterion.31  Baykeeper applauds the Regional Board for including fish tissue targets in 
the TMDL, however the value of the fish tissue target is 32 g/day, accounting for only 
one meal per week.  This assumption is troubling because a target which is protective for 
people eating one fish meal per week does not protect subsistence fishers and others who 
may eat more than one meal per week in different seasons.  In the absence of a local fish 
consumption study, the Regional Board should use the U.S. EPA mercury target to 
protect subsistence fishers. 
 
Exposure to mercury is dangerous to both animals and people living in the Guadalupe 
Watershed.  Mercury has been linked to adverse reproductive and developmental impacts 
in fish, bird and other wildlife species.32  When humans consume enough mercury-
contaminated fish the health effects are severe and numerous.  Health problems from 
mercury and methylmercury exposure include headaches, impaired fine motor skills, a 
weakened immune system, kidney failure, deafness, blindness, mental retardation and 
death.33  The health problems for fetuses whose mothers consume mercury-tainted fish 
are even more severe, including delayed onset of walking and talking, altered muscle 
tone, mental retardation, cerebral palsy, deafness and blindness.34   

 
In light of the significant health impacts for people who consume mercury-contaminated 
fish, Santa Clara County issued a fish consumption advisory in 1987, warning people not 
to eat any fish from Guadalupe, Almaden and Calero reservoirs, Guadalupe and Alamitos 
creeks, the Guadalupe River, and percolation ponds along the river and creeks.  Over 20 
years later, elevated mercury levels in fish in the Guadalupe Watershed still make it 
unsafe for people to consume any fish taken from the Watershed.35  Communities that 
rely on fish from the creeks and streams within the Guadalupe Watershed as a food 
source are vulnerable to mercury impacts.  
 
It is imperative that the Regional Board protect the human health and safety of 
communities that live in the Guadalupe Watershed by addressing the dangers associated 
with mercury and methylmercury. Given that the Guadalupe TMDL has a twenty-year 
time frame for addressing the mercury problem, the document must outline safeguards 
which will reduce consumer exposure to mercury-contaminated fish in the interim.   
 
Recommendation: Until local fish consumption studies are done, we ask the Regional 
Board use the U.S. EPA mercury target to better protect subsistence fishers.  We also ask 
the Regional Board to include exposure reduction language similar to that of the San 
Francisco Bay TMDL, which contains a provision on risk management and protects 
subsistence fishing communities.   

                                                 
31 Proposed Basin Plan Amendment, Problem Statement, BPA-5, February 2008. 
32 Barnhart et al., Mercury: Global Problems, Local Solutions, Columbia University, April 2004. 
33 Id. 
34 Id. 
35See California Office of Environmental Health Hazard Assessment, Fish, Safe Eating Guidelines 
(available at <http://www.oehha.org/fish/so_cal/guadalupe.html>). 
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*** 
 

In conclusion, while this TMDL is a step in the right direction to mitigate mining legacy 
mercury in the Guadalupe River watershed, we do not believe it is aggressive enough in 
addressing the other sources of mercury or in protecting human health in the interim.  
Therefore we respectfully recommend that the Water Regional Board consider and make 
changes: 
 

• to reflect daily loads, 
• to better account for local aerial sources of mercury in the watershed, and 
• to protect subsistence fishers and families in affected communities. 

 
Thank you for this opportunity to provide comments.  Please feel free to contact us if you 
should have any questions regarding these recommendations. 
 
 
Sincerely, 

 
Sara Aminzadeh 
Legal Fellow, San Francisco Baykeeper 
 
Sejal Choksi 
Baykeeper and Program Director, San Francisco Baykeeper 
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