ORDER No. R2-2004-0063

California Department of Fish and Game

Napa River Salt Marsh – Lower Ponds Restoration Project 



CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN FRANCISCO BAY REGION

ORDER NO. R2-2004-0063

WASTE DISCHARGE REQUIREMENTS WATER QUALITY CERTIFICATION FOR:

CALIFORNIA DEPARTMENT OF FISH & GAME

NAPA RIVER SALT MARSH – LOWER PONDS RESTORATION PROJECT,  

NAPA COUNTY AND SOLANO COUNTY 

The California Regional Water Quality Control Board, San Francisco Bay Region, hereinafter Water Board, finds that:

1. This Order serves as Waste Discharge Requirements (WDRs) and water quality certification under Section 401 of the Clean Water Act for the first of two phases of the Napa River Salt Marsh Restoration Project (hereafter the Project).  The California Department of Fish and Game owns and manages the Project area and is, hereinafter, referred to as the Discharger.  

2. There are two other public agencies that are involved in cost sharing and assisting the Discharger with the Project.  The California State Coastal Conservancy (CSCC) is sponsoring (cost-sharing) the Feasibility and the Pre-Construction Engineering and Design components of the Project.  The Discharger, in addition to being the property owner, will be the non-Federal sponsor during the Construction and Operations and Maintenance components.  The United States Army Corps of Engineers (USACE) will likely be the Federal sponsor during the initial ten years of the Project.

3. The Project site is immediately north of Highway 37 and west of the Napa River and encompasses portions of Napa and Solano Counties.  The eastern edge of the Project area borders the Napa River approximately five to ten miles upstream from the confluence of the Napa River and Carquinez Strait.  Napa Slough borders the western edge, South Slough and San Pablo Bay border the southern edge, and Southern Pacific railroad tracks border the northern edge of the Project.  The Project area is within the Napa-Sonoma Marshes State Wildlife Area (NSMWA). (Figure 1)   

4. This Order provides receiving water limits and discharge specifications, as well as monitoring and reporting requirements, to regulate salinity reduction and habitat restoration activities for this first phase of the Project, referred to as the Napa River Salt Marsh Lower Ponds Restoration Project (hereafter the Lower Ponds Project). The Water Board will take appropriate action at a future time to provide discharge authorization for the Upper Ponds Project. 

Site History 

5. The Project area was first diked off from San Pablo Bay during the 1850s for hay production and cattle grazing.  Much of the land was converted to ponds for salt production in the 1950s.  The final operator of the salt production facility, Cargill Salt, sold the property to the State of California in 1994.  The State assigned ownership and management responsibilities to the Discharger.  The primary goal of the Discharger’s management since the acquisition of the salt ponds has been to prevent the progressive concentration of seawater constituents in the ponds, where annual evaporative water loss substantially exceeds annual water replacement by rainfall.  The degree of success which the Discharger has achieved with their management effort has been constrained by the limited budget to run high output intake pumps, and by the limited means to maintain the large system of levees separating the ponds from the Napa River and adjoining sloughs.  Difficulties in maintaining the ponds occasionally led to intermittent drying of some of the ponds, accompanied by sharp increases in salinity.  Pond 2A was breached in January 1995 by the Discharger following serious threats to the levee system due to strong winds, high tide and heavy rainfall.  The Discharger obtained verbal permission from the Water Board to proceed with the breach under emergency conditions.  Pond 2A has since been restored to tidal marsh.  

6. Pond 3 was breached on its northern levee (to South Slough) by unknown parties in August 2002.  To relieve pressure on this breach and help stabilize the levee, a second breach was created on the Pond 3 southern levee (to Dutchman Slough) by the Discharger in September 2002.  The breach to South Slough widened to approximately 75 feet by March 2003, and the salinity in Pond 3 since that time has not exceeded 15 parts per thousand (ppt) (similar to the adjacent Napa River).  It appears that the salinity in Pond 3 will continue to track the salinity in the adjacent Napa River without further management inputs.  In August 2002, the installation of intake pumps in the southern portion of Pond 8 was completed and the pumps were put into operation.  The pumps bring in water from Mud Slough at rates varying from 20 to 80 cubic feet per second.  The highest salinity measurement recorded in the year 2003 to date is 21 ppt (similar to the adjacent Napa River).  The Discharger will use existing, re-constructed, and new intake siphons to maintain Pond 8 near ambient Napa River salinity through the managed salinity reduction period, supplementing siphon flows with the pumps on a contingency basis.    

Napa River Salt Marsh Restoration Project

7. The Project proposes to restore 9,456 acres of the NSMWA to a mixture of tidal marsh and freshwater ponds.  The Project area includes 7,190 acres of shallow ponds that were used for production of salt by wind/solar evaporation between the 1950s and the early 1990s.  The Project area also includes an additional 2,266 acres of fringing marsh and slough.        

8. The Project consists of two primary components:  habitat restoration and salinity reduction.  Habitat restoration will consist of restoring tidal exchange and constructing starter channels and berms in some of the ponds so that tidal marsh habitat is obtained, and by upgrading the remaining ponds to function as pond habitat.  Salinity reduction would be accomplished by discharging accumulated pond water, after pre-dilution by blending of rainfall, to the Napa River (lower ponds) and to Napa Slough (upper ponds).  The second phase of the Project (with a future amendment to this Order) may also include the use of tertiary-treated wastewater (recycled) water to reduce salinity and dilute the pond water prior to discharge.        

9. A portion of the costs of the Project will most likely be Federally authorized and funded (65%), pursuant to the Water Resources Development Act of 2003.  The State of California will fund the balance.   

10. The Discharger applied to the Water Board on June 6, 2003 with a Report of Waste Discharge (ROWD) for WDRs and water quality certification under Section 401 of the Clean Water Act for the Project. 

11. After review and consideration of the ROWD, Water Board staff elected to consider two separate phases for the Project.  This Order is for the first phase of the Project, the Lower Ponds Project, which is described below.  The Upper Ponds (Ponds 7, 7a, and 8) will be permitted separately in the future.  

Lower Ponds Project

12. Nine of the former salt evaporator ponds located within the Project area are located south of Napa Slough (Ponds 1, 1A, 2, 2A, 3, 4, 5, 6, and 6A), and are collectively referred to as the Lower Ponds. (See Figure 2, Lower Ponds Project Site Map)  Three of the former salt evaporator ponds located within the Project area (Ponds 7, 7A, and 8) are located north of Napa Slough, and are collectively referred to as the Upper Ponds.  

13. The Lower Ponds Project includes salinity reduction and habitat restoration in Ponds 4, 5, 6, and 6A, habitat restoration monitoring in Pond 3, and infrastructure maintenance in all ponds.  Ponds 1, 1A, 2, 2A, and 3 do not require salinity reduction because wildlife habitat restoration has been in progress for the past ten years for Ponds 1, 1A, 2, and 2A, and since August 2002 for Pond 3.  Ponds 1, 1A, and 2 will continue to be maintained as managed pond or marsh habitat.  Pond 2A will continue to be maintained as tidal marsh habitat and Pond 3 will be adaptively managed to achieve tidal marsh habitat.  Ponds 4 and 5 will be breached and restored to tidal marsh habitat.  Ponds 6 and 6A will initially be maintained as managed pond habitat, and may eventually be restored to tidal marsh habitat.      

14. Without the Lower Ponds Project, salinity and other seawater constituents in Ponds 4, 5, 6, and 6A are expected to increase in concentration over time, creating a potential for negative impacts on surrounding waters and on wildlife in the area.  Maintenance of the levees and ponds in their present hydraulic circulation configuration would be unduly burdensome and expensive to the present owner, the State of California.  The Lower Ponds Project has identified an opportunity to create significant new wildlife habitat in the North San Pablo Bay area, while preventing the negative impacts expected from the “no project” alternative, by restoring tidal exchange between the Lower Ponds and the Napa River with an initial controlled breach on the levee separating Pond 4 from the Napa River.   

Project Description

15. The long term goal of the Lower Ponds Project is the creation of an array of self-sustaining habitats that can function with a minimum of management inputs, and provide increased habitat for a variety of fish and wildlife species.  The existing condition and planned endpoint condition for each pond in the Lower Ponds Project area are shown in Table 1, below.  

	Table 1 – Existing Condition and Planned Endpoint for Ponds

	Pond
	Pond acreage 
	Levee acreage
	Current pond habitat function and value
	Future pond habitat function and value

	1
	371
	12
	Muted tidal, shallow-water pond
	Muted tidal, shallow-water pond

	1A
	573
	17
	Muted tidal, shallow-water pond
	Muted tidal, shallow-water pond

	2
	738
	22
	Managed deep-water pond
	Managed deep-water pond

	2A
	525
	19
	Restored to tidal marsh
	Restored to tidal marsh

	3
	1.255
	29
	Evolving into tidal marsh
	Tidal marsh

	4
	907
	27
	Hypersaline managed pond
	Tidal marsh

	5
	742
	18
	Hypersaline managed pond
	Tidal marsh

	6
	721
	16
	Hypersaline managed pond
	Muted tidal pond; possible conversion to tidal marsh after 10-20 years 

	6A
	425


	18
	Hypersaline managed pond
	Muted tidal pond; possible conversion to tidal marsh after 10-20 years


16. Construction activities associated with the salinity reduction breach on Pond 4 would be conducted over a one-year period.  Construction activities associated with habitat restoration in the ponds that will be opened to tidal action would be conducted over approximately a three-year period.  Maintenance of levees will be conducted on an as-needed basis throughout the 10-year life of the Lower Ponds Project.  

17. The Lower Ponds Project would require the use of heavy equipment, including but not necessarily limited to land-based bucket excavators, barge-mounted clamshell excavators, barge mounted suction dredges, dozers, and front end loaders.  Some of the excavations will be created using explosives.  The activities proposed as part of the Lower Ponds Project include: the creation of a breach on the levee between Pond 4 and the Napa River to initiate salinity reduction in Ponds 4, 5, 6, and 6A; the re-distribution of sediment within the boundaries of the Lower Ponds Project area for purposes of levee maintenance and habitat restoration; and the installation or replacement of water control structures for purposes of habitat restoration and maintenance.  

18. The major earthwork-related construction features of the Lower Ponds Project are described below.  The Lower Ponds Project would involve the excavation/placement of approximately 650,000 cubic yards of material.  A detailed description of the proposed activities is provided in Attachment B.  The major construction features are: 

a.
The initial breach on the Pond 4 levee for salinity reduction will involve the displacement of 15 to 30 cubic yards of soil.  The breach may be created with explosives or construction equipment.  Most of the displaced soil would be deposited on the levee adjacent to the breach.  

b.
Initial levee repair in Ponds 1, 1A, 2, 6, and 6A would involve the repair of approximately 42,800 linear feet of levee, and the excavation/placement of 120,000 cubic yards of soil.  The required fill would be taken from the borrow ditches at the base of the levees.  Approximately 50 acres would be impacted.     

c.
The construction of up to 27,500 linear feet of starter channels and adjacent berms in Ponds 3, 4 and 5 would involve the excavation/placement of as much as 275,000 cubic yards.  The excavated soil from the starter channels would be deposited in non-continuous berms along one side of the channel.  The footprint of the starter channels (cut) would be as much as 50 acres, and the footprint of the berms (fill) would be as much as 85 acres.  The top elevation of the berms would be approximately equal to mean high high water (MHHW).  

d.
A total of 30 additional breaches (22 restoration breaches and 8 interior levee breaches) would be created after salinity reduction, for habitat restoration purposes.  Where starter channels meet exterior levees, a 100-foot wide levee breach would be created and, in some locations, a pilot channel would be created on the river or slough side of the levee to ensure that adequate hydraulic connectivity develops between the starter channel inside the levee and the river or slough.  The restoration breaches and pilot channels may be created with explosives.  The construction of the restoration breaches, interior levee breaches, and pilot channels would involve the excavation of 67,400 cubic yards.  The footprint of the excavations would be approximately 10 acres.    

e.
The construction of up to 22 ditch blocks in Ponds 3, 4, 5 would involve the placement of as much as 35,200 cubic yards.  The soil would be taken from adjacent levee tops, which would be lowered as part of the habitat restoration plan.  As much as 15 acres of levee would be lowered, and up to 4 acres of pond area would be filled.    

f.
Approximately 22,000 linear feet of levee would be lowered, in addition to the levees used as borrow areas for ditch block construction.  Supplemental levee lowering would generate up to 150,000 cubic yards of fill.  As much as 25 acres of levee would be lowered, and up to 23 acres of pond area would be filled.   

g.
Annual levee maintenance over the life of the Lower Ponds Project will involve the maintenance of 10,800 linear feet of levee per year, and the excavation/placement of 30,000 cubic yards of soil per year.  The required fill would be taken from the borrow ditches at the base of the levees.   

h.
A water intake structure would be constructed between Napa Slough and Pond 6A.  A water discharge structure would be constructed between Pond 2 and China Slough.  The existing siphons between Ponds 1 and 2, and between Ponds 5 and 6, would be re-built.  The existing pump station, which moves water from Pond 1 to Pond 2, may be re-built.  Construction of water control structures may require the installation of sheet piling, de-watering, placement and compaction of granular pipe bedding material, and in some locations, pile driving.      

19. These fill and dredge related features of the Lower Ponds Project are summarized in the following table:

	Pond Number
	Amount
	Purpose
	Method 
	Acres Impacted

	4
	15-30 cubic yards (cy)
	Levee breach
	Explosives
	< 1 acre 

	1, 1A, 2, 6, 6A 
	42,800 linear ft (lf) and 120,000 cy (10,800 lf/yr and 30,000 cy/yr)
	Levee repair &/or maint.  (Annual levee maint.)
	Excavator
	50 acres

	3, 4, 5
	27,500 lf and 275,000 cy
	Starter channel and berm construction
	Excavator
	135 acres

	3, 4, 5, 6, 6A
	67,400 cy
	30 Habitat Restoration breaches
	Explosives and excavator
	10 acres

	3, 4, 5
	35,200 cy
	Construction of 22 Ditch Blocks
	Excavator
	27 acres (Pond) 15 acres (levee)

	3, 4, 5
	145,500 cy
	Levee lowering
	Excavator
	48 acres


20. The proposed construction activities in the Lower Ponds are described in detail in Attachment B – Project Description – Lower Ponds Restoration Project.    

Beneficial Uses

21. The beneficial uses for the Napa River, as set forth in the Basin Plan include:  


a.   Agricultural Supply


b.   Cold and Warm Freshwater Habitat


c.   Fish Migration and Spawning


d.   Navigation


e.   Preservation of Rare and Endangered Species


f.   Noncontact Water Recreation


g.   Wildlife Habitat

22. The Lower Ponds, after hydraulic modification to achieve salinity reduction, will be tributary to the Napa River at the location of the proposed initial breach on the Pond 4 levee.  The Basin Plan does not explicitly identify beneficial uses for the waters of the Lower Ponds.  However, the Basin Plan states that “beneficial uses of any specifically identified waterbody generally apply to all of its tributaries”.     

23. The water depths in the ponds generally range from three to four feet, which is too shallow for navigation.   Navigation should not be considered a beneficial use of the former salt ponds.  

24. The salinity in the Lower Napa River approaches 20 ppt in the dry season, and the lower ponds after salinity reduction are expected to be characterized by salinities similar to the adjacent Napa River.  Brackish water is not suitable for irrigation of agricultural crops.  Agricultural Supply should not be considered a beneficial use of the former salt ponds.  

25. The beneficial uses for the former salt ponds in the Lower Ponds Project area include:  


a.   Cold and Warm Freshwater Habitat


b.   Fish Migration and Spawning


c.   Preservation of Rare and Endangered Species


d.   Noncontact Water Recreation   

e. Wildlife Habitat

Impacts and Mitigation

26. The initial breach of the levee between Pond 4 and the Napa River would create a short duration salinity increase in the Napa River.      

27. The short duration salinity increase in the Napa River is expected to be no more than 12 parts per thousand (ppt) along the center flowline of the Napa River, on a depth-averaged basis, after the initial breach of the levee between Pond 4 and the Napa River.  The salinity increase will be greater near the west bank of the River, but will be less near the east bank.  A salinity increase of 12 ppt is greater than the typical daily salinity variation at this location (5ppt), but less than the typical annual salinity variation (0 to 20 ppt).  A salinity increase of this magnitude is likely to be tolerable, given the adaptability and mobility of the estuarine species present in the system.  The initial breach will be timed to coincide with a high flow event, to ensure that the salinity in the receiving water is not raised above a level normally occurring during low flow months.  The initial breach will be timed to coincide with a high water level in Pond 4, to ensure that the salinity of the water to be discharged is as close as possible to the salinity of the receiving water.  The hydraulic model supporting this finding was presented in Philip Williams & Associates Memo #1591 dated December 2, 2002, Napa River Salt Marsh Restoration Phase 2 Stage 2 – Salinity Reduction Modeling, which is included in this Order as Attachment D.        

28. The initial breach of the levee between Pond 4 and the Napa River would create a short duration increase in turbidity and suspended sediment in the Napa River.  However, the breach will be scheduled to occur during a winter storm event when the mouth of the Napa River is already turbid.  Given an estimated initial dilution of 10:1 and the receiving water limitations contained in Section C.3. of this permit that must be met, the discharge will comply with the numeric water quality objective for turbidity in the Basin Plan.      

29. The short duration increase in turbidity and suspended sediment in the Napa River is expected to be minor in comparison to the sediment flushes that occur in the Napa River during and after a significant rain event.  In addition, levee breaching as the method for salinity reduction in the Lower Ponds represents the method that would minimize turbidity impacts.  The alternative (construction of pipe outfall structures) would involve additional major construction events to install and later remove the pipes, which would engender additional generation of turbidity and suspended sediment.  

30. The conditions characteristic of shallow wetlands may be conducive to the formation and accumulation of methyl mercury.  The Water Board, Coastal Conservancy and the Discharger will coordinate efforts to seek funding opportunities for the development and implementation of monitoring for methyl mercury formation and accumulation in pond water and sediments.  Alternative management practices will be developed and implemented if data that becomes available indicate that negative impacts from the accumulation of methyl mercury are likely.  

31. Several special status wildlife species are known to be present within the Lower Pond Project area.  Due to self-mitigation activities, construction activities will not have a significant impact on these populations, both through disturbance due to noise and vibration, and due to direct mortality.   

32. Construction activities will be scheduled to avoid the nesting periods of the special status wildlife species, to the extent practical, in areas where actual habitat exists or where species are likely to occur.  When construction is conducted during the nesting period of a special status species known to be present, the activities will be restricted to maintain a 150-foot buffer between heavy equipment and the existing nesting sites.  Construction activities will be scheduled in such a way as to limit the period of disturbance in a particular area to as brief a time window as is practical.        

33. As water is brought into Pond 6A from Napa Slough through the proposed intake structure between Napa Slough and Pond 6A, fish and other organisms may become entrained in the flow.  Once in Pond 6A, the fish may be vulnerable to predation by native and non-native species, or may be unable to escape the ponds to complete their life pattern.   

34. In a Biological Opinion (BO) dated June 3, 2003, U.S. Fish and Wildlife Service (USFWS) staff stated that a fish screen would not be required for the Pond 6A intake, because the Lower Ponds are projected to reach ambient salinity within two years, and because the Lower Ponds feature a partial flow-through design, allowing entrained fish the opportunity to exit Ponds 6 and 6A twice each day during high tides.  In a BO dated June 30, 2003, National Marine Fisheries (NMFS) staff stated similarly that no fish screens on Pond 6A were necessary to adequately protect fish.     

35. The beneficial use for preservation of rare and endangered fish species could be impacted through acoustic impacts generated by pile driving to anchor fish screens and intake pipes, and by detonation of explosives to create pilot channels.       

36. Blasting and pile driving will be conducted in late summer or early fall, when few fish species are present, and will be conducted at low tide, when fish will be furthest away from the disturbance.  

37. During the early years of the evolution of the site into tidal marsh, the hydraulic connectivity between all parts of the marsh may be incomplete, presenting the potential for fish to become stranded within the ponds as the tide recedes.

38. Ditch blocks will be located in such as way as to not trap fish at low tide.  Berms adjacent to starter channels will be constructed on one side of the channel only, and will be discontinuous, in order that fish have easy access to the starter channels as the tide recedes.  

39. Impacts to beneficial uses would include the deposit of fill associated with construction of berms adjacent to starter channels, construction of ditch blocks, and supplemental levee lowering.  As much as 85 acres would receive some depth of fill, when berms adjacent to starter channels were constructed in Ponds 3, 4, and 5.  Because the berm top elevations would be approximately equal to MHHW, much of the berms would be submerged through a large part of the tidal cycle.  A total of 4 acres of pond bottom would receive some depth of fill when 22 ditch blocks were constructed in Ponds 3, 4, and 5.  The ditch block top elevations would also be approximately equal to MHHW.  A total of 23 acres would receive some depth of fill when 22,000 linear feet of levee was lowered to promote habitat development.  The total acreage to be filled, including areas that will be intermittently submerged, would be 112 acres.           

40. The Water Board finds that the creation of 1,694 acres of tidal marsh (Ponds 4 and 5), and the creation of 1,180 additional acres of freshwater pond habitat (Ponds 6 and 6A), within 10 years of Project initiation is adequate compensation for the filling of up to 112 acres with intermittently submerged fill.  To assure that the functions of neither the existing 2,266 acres of wetlands on site or the existing salt ponds for birds (as breeding, foraging, or resting habitat) will be permanently lost or impaired, long-term habitat monitoring is essential to the Project.  Long-term habitat monitoring is also important in determining whether the restoration goals and objectives for the Project have been met. Therefore, Ponds 4 through 6A will be monitored according to the Monitoring and Adaptive Management Plan (MAMP), which is currently in draft form (see Attachment E) and has been approved by all regulatory agencies except USACE Headquarters in Washington DC.  Since this is primarily a restoration project, strict performance criteria are not set but general targets and monitoring strategies are provided in Attachment E.  

41. It is understood that the portion of the Project that is cost‑shared by the USACE and the Discharger must be implemented as authorized by Congress.  The Project, if authorized by Congress, will include a final habitat MAMP for Ponds 4, 5, 6, 6a, 7, 7a, and 8 (Ponds 1 through 3 are not included since these ponds are either being maintained as managed ponds for birds or are already restored to tidal marsh).  After initial construction activities are complete, adaptive management and monitoring will be necessary to address uncertainties and to ensure project success.  Construction and post‑construction monitoring and adaptive management will be cost‑shared by the USACE and the Discharger.  The requirements to perform the adaptive management and monitoring tasks for Ponds 4, 5, 6, 6a, 7, 7a, and 8 will be specified in the contractual construction agreement between the USACE and the Discharger (Project Cooperation Agreement, or PCA) prior to initiation of construction.  (The Board will issue a permit for Ponds 7, 7a, and 8 at a later time.) 
42. This Permit acknowledges that the USACE will require a habitat MAMP if Congress authorizes the Project.  Thus, this Permit does not specifically include a requirement for implementing a habitat MAMP.  Funding for the adaptive management and monitoring tasks will be considered to be a construction cost of the Project, and will be funded by Congress and the State of California on an annual basis after construction authorization is granted by Congress.  Completion of these activities will be required before the USACE can fiscally close out the Project and formally turn the Project over to the Discharger for ongoing operation and maintenance.  In the event that the USACE is unable to obtain authorization from Congress, the Water Board may issue an amendment to this Order.  See Attachment E for a draft of the MAMP that will be finalized when and if Congress authorizes the Project.

43. As the full restoration of several of the ponds is expected to extend up to 50 years or more and the MAMP is proposed to continue for 10 years, the Discharger is required to submit a Long-Term Habitat Monitoring and Adaptive Management Plan for Ponds 4 through 6a at the end of USACE involvement in the restoration project.

44. The U.S. Geological Survey (USGS) has been awarded CALFED funding for habitat monitoring of Ponds 3 through 5 from November 2003 through November 2006.  Since this study is the only habitat monitoring proposed for Pond 3, which has only recently been breached, the Discharger, with the assistance of the Coastal Conservancy and USGS, will continue to seek to develop additional opportunities for habitat evolution monitoring for Pond 3 (as well as Ponds 4 and 5) to the extent feasible.  To that end, this Order requires the Discharger to submit a Long-Term Habitat Monitoring Plan for Pond 3 by June 30, 2005 for Executive Officer approval in order to ensure a consistency and continuity in long-term habitat monitoring for Pond 3. The Water Board encourages a continuation of the three-year USGS study funded by CALFED through at least year 10 that will look at biological, hydrological, and water quality in Ponds 3, 4, 5, 6, and 6A.  The USGS Habitat Restoration Monitoring Plan is included in Attachment J. 

45. A major hypothesis of this Project is that the depths and salinities of the ponds that are maintained as managed ponds (Ponds 1, 1A, and 2) will provide habitat for waterfowl and shorebirds.  The USACE, which initially proposed to monitor these ponds for adaptive management throughout most of the Project, has had to scale back its monitoring efforts to ponds that have not been previously breached.  Since funding is limited for the Discharger, less habitat monitoring of these ponds is required than was originally anticipated.  However, habitat monitoring is an integral part of the Project.  The Water Board, therefore, encourages the Discharger, California Coastal Conservancy, CALFED, USGS, and USFWS to continue to seek funding to conduct biological surveys in these ponds in order to determine whether birds, fish, and invertebrate populations remain stable, increase, or decrease following adaptive management principles.  A summary of past monitoring surveys on each of the ponds is included in Attachment K.

46. To determine whether sufficient managed pond habitat has been retained for shorebird and waterfowl use in the Napa Salt Pond Restoration System, bird use in Ponds 1, 1A, and 2 will be monitored at least once in midwinter by the Discharger using the same, or equivalent, protocols used by USGS to sample Ponds 1, 1A, and 2 monthly or bimonthly between 1999 and 2004.  If funding is found for more surveys of these ponds, they will continue for adaptive management purposes and in order to determine whether the balance of tidal marsh and managed pond species is being maintained.  The Water Board also encourages other studies on Ponds 1, 1A, and 2, including USGS trophic surveys, USFWS waterfowl surveys, Point Reyes Bird Observatory surveys, Audubon bird surveys, Christmas bird counts, or any other surveys that might determine if shorebirds and waterfowl are using the managed ponds.     

47. Impacts to beneficial uses from non-native plant species are a significant problem within and around the San Francisco Bay.  With diminishing State budgets and other constraints, the Discharger’s management of the wetland restoration sites as large as this one is hampered by these constraints.  Therefore, the Water Board encourages and supports the Discharger’s efforts to collaborate and develop partnerships with volunteer-monitoring organizations in order that volunteers may be used for restoration and monitoring where deemed appropriate, such as removing non-native plant species (e.g.: non-native Cordgrass and non-native Peppergrass, Fennel, Mustard, Iceplant, Wild Radish, Russian Thistle and Bristly Ox-Tongue).  
48. In order that wetlands experts and interested parties are given an opportunity to comment and provide input to how this restoration project is being adaptively managed, an advisory forum for information sharing and guidance suggesting is required in the provisions.  A multi-agency team, scientific peer review panel, or Technical Advisory Committee (TAC) will be formed to review the various monitoring activities and provide guidance on any adaptive management strategies.  Workshops at the Biannual Estuary Conference are also highly encouraged.  
Basis for Effluent Limitations 

49. The Basin Plan states that the salinity characteristics of the receiving water shall be considered in determining the applicable water quality objectives.  Freshwater objectives apply to discharges to waters both outside the zone of tidal influence and with salinities lower than 5 parts per thousand (ppt) at least 75 percent of the time in a normal water year.  Saltwater objectives shall apply to discharges to waters with salinities greater than 5 ppt at least 75 percent of the time in a normal water year.  For discharges to waters with salinities in between the two categories or tidally influenced freshwaters that support estuarine beneficial uses, the objectives shall be the lower of the salt or freshwater objectives, based on ambient hardness, for each substance (Basin Plan, page 4-13). 

50. The receiving waters for the proposed discharge are tidally influenced.  The salinity of the Lower Napa River in the vicinity of the proposed discharge varies from near 0 parts per thousand (ppt) during high flow rain events in the wet season to approximately 20 ppt in the dry season.  The receiving waters are estuarine, and the lower of the salt or freshwater water quality objectives, based on ambient hardness, are the appropriate criteria for the Lower Ponds Project.  

51. The pH of the Lower Napa River in the vicinity of the proposed discharge ranges from 7.7 to 8.5 (ref: Collaborative Napa River Receiving Water Study, Napa Sanitation District, 2003).  

52. The hardness of the Lower Napa River in the vicinity of the proposed discharge ranges from 2,000 mg/L as CaCO3 in the wet season to 4,000 mg/L in the dry season (ref: Collaborative Napa River Receiving Water Study, Napa Sanitation District, 2003).  Freshwater effluent limitations for toxic constituents were conservatively calculated based on a hardness of 2,000 mg/L as CaCO3.  

53. A sampling and analysis program  (Sampling Program) was conducted in late 2001 to characterize the current water quality in the ponds and in the adjacent potential receiving water bodies.  Water samples were collected from all ponds, the Napa River, Napa Slough, and San Pablo Bay in October-November 2001.  The water analysis parameter list for this Sampling Program included general water chemistry parameters and priority pollutants.  The list of priority pollutants was based on the memorandum published on August 6, 2001 by the Water Board titled “Requirements for Monitoring of Pollutants in Effluent and Receiving Water to Implement New Statewide Regulations and Policy” (13267 letter).  The parameter list specified in the 13267 letter included all 126 priority pollutants identified on the California Toxics Rule (CTR) list (Federal Register, May 18, 2000).  In addition, the parameter list included two commonly used organophosphate pesticides (Diazinon and Chlorpyrifos).  The parameter list for this Sampling Program was expanded beyond the 13267 letter as follows:  Methoxychlor was added to the list of chlorinated hydrocarbon pesticides tested by EPA Method 608; and 27 additional organo-phosphate pesticides were added to the list of compounds tested by EPA Method 8141A.  Tributylin, a pollutant listed in the 13267 letter as required only for discharges from sewage treatment plants and cooling towers, was not included on the parameter list for this Sampling Program.  A complete list of the sampling results is provided in Attachment H.  

54. The water quality characterization was intended to illustrate a “worst case” type of scenario, and the timing of the sampling events (October-November 2001) was intentionally coordinated with the lowest pond water levels during the rainfall year.  The measurements of salinity made in October-November 2001 represent some of the highest salinity measurements for the ponds made during the entire period of the Discharger’s management. The proposed project includes release of water from Ponds 4 and 5 via an initial levee breach to be opened up during the high river flow part of the rainy season, not during the time when the ponds are severely desiccated.  The timing of the proposed breach release is intended to ensure that the ponds have filled with fresh water, up to the level of any control structures or within two feet of the levee crest, prior to release.     

The effect of the timing of the proposed initial breach release on the concentrations of constituents in the ponds at the time of release is likely to be significant.  Water levels in the ponds are expected to be significantly higher at the time of the proposed breach, relative to the levels existing at the time of sampling for this water quality characterization.  Constituent concentrations are expected to be significantly lower at the time of the proposed breach, relative to the levels indicated in the sampling results presented in this water quality characterization.  

Table 2, below, presents recent, wet-weather salinity data for the ponds.  The samples were collected approximately every two weeks from January 14 to March 18, 2003.  

Table 2:  Recent Wet Season Salinity Measurements

	Pond No.
	January 14 & 16, 2003
	January 31, 2003
	February 18, 2003
	February 27, 2003
	March 18, 2003
	Mean of five wet weather  measurements

	~
	ppt
	ppt
	ppt
	ppt
	ppt
	ppt

	1
	24
	22
	20
	22
	23
	22

	1A
	23
	22
	11
	10
	22
	18

	2
	18
	10
	9
	10
	12
	12

	2A
	NM
	NM
	NM
	NM
	NM
	NM

	3
	3
	1
	9.5
	5.5
	10.5
	6

	4
	89
	60
	34.3
	26
	41.3
	50

	5
	49
	38
	53.5
	55
	56
	50

	6
	38
	37
	32
	32
	27
	33

	6A
	33
	23
	15
	11
	12
	19

	Upper Ponds (not part of this Order)
	
	
	

	7
	250
	232
	230
	231
	242
	237

	7A
	51
	49
	44
	40
	35
	44

	8
	16
	8
	7
	6
	10
	9


Notes:

1.  Salinity data collected by the Discharger

2.  NM = Not measured

Table 3, below, presents the mean of the five salinity measurements presented in Table 2 (when water levels in the ponds were high) compared to the salinity measurements made by HydroScience Engineers, Inc. (HSe) in October-November 2001 (when pond water levels were very low).  The Salinity Ratio calculated provides a measure of the likely dilution to be expected, relative to the HSe characterization constituent concentrations, at times when water levels in the ponds are high.    

Table 3:  Constituent Reduction Ratios Expected at Time of Proposed 

Water Discharges due to Water Level Variation within Ponds
	
	Jan-Mar 2003
	Oct-Nov 2001
	(Oct-Nov 2001) / (Jan-Feb 2003)

	Pond No.
	Recent High Water Level Salinity 1
	HSe Low Water Level Salinity 2
	Low WL: High WL Salinity Ratio 3

	~
	ppt
	ppt
	~

	1
	22
	40
	1.8

	1A
	18
	164
	9.3

	2
	12
	38
	3.2

	2A
	NM
	22
	not known

	3
	6
	66
	11.2

	4
	50
	323
	6.4

	5
	50
	324
	6.4

	6
	33
	92
	2.8

	6A
	19
	58
	3.1

	Upper Ponds (not part of this Order)
	

	7
	237
	354
	1.5

	7A
	44
	96
	2.2

	8
	9
	294
	31.3


   
  Notes:

1  Average of results for five of the Discharger’s sampling events conducted January 15, 31, February 18, 27, and March 18 2003, developed in Table 3 above

2  Salinity data from HSe water quality characterization, samples collected in October-November 2001

3  Calculated as the quotient of Oct-Nov 2001 salinity divided by Jan-Mar 2003 salinity
Table 3 indicates that the dilution factors expected due to water level increases at the end of the rainfall season are:  approximately 6:1 for Ponds 4 and 5; approximately 3:1 for Ponds 6 and 6A; approximately 1.5 to 2 for Ponds 7 and 7A; and approximately 30:1 for Pond 8.  In summary, recent water quality monitoring data collected by the Discharger support the expectation of significantly lower constituent concentrations during the high runoff part of the rainfall season, when compared to concentrations measured in October-November 2001.    

55. The concentration of all constituents are expected to increase or decrease in proportion to changes in salinity.  Analysis of data supplied by Frontier Geoscience in Seattle Washington, for samples collected from the South Bay Salt Ponds in October 2002, indicates a positive correlation between salinity and metals.  The analysis is attached to this Order as Attachment F.    

56. It is expected that the salinity in Pond 4 will be well below 100 ppt at the time of the initial breach for salinity reduction.  Given an estimated initial dilution of 10:1 and the effluent limitations contained in Section B.1. of this permit for salinity (daily maximum of 100 grams per liter (g/L) and monthly average of 50 g/L) that must be met, the discharge will comply with the narrative water quality objective in the Basin Plan.      

57. No volatile organics, semi-volatile organics, polynuclear aromatic hydrocarbons, polychlorinated biphenyl compounds, pesticides, furans or dioxins were detected above stated laboratory method detection limits in water samples collected from any of the ponds.  

58. Water samples collected in October-November 2001 from Ponds 3, 4, 5, and 6 were found to contain some high levels of total metals (copper and zinc).  However, the results also indicated high detection levels, and, after considering the attenuation in concentrations expected when pond water levels are high (see Table 3), the only cases where there appears to be potential for metal to be present in the ponds above the lowest applicable water quality criterion (WQC) at the time of the proposed initial breach involve copper and zinc in Ponds 4 and 5.  A near field mixing zone of approximately 10:1 is expected based on a modeling study performed by Philip Williams and Associates (Attachment D).  However, a Napa River salinity level of 12 – 14 mg/L that is expected after the breach (Figure 13 from Attachment D) is not higher than typical salinities experienced during spring and summer flows.  Using an estimate of 10:1 dilution in the near field mixing zone in the Napa River adjacent to the proposed breach, no metals concentrations, including copper and zinc, are expected to exceed the lowest applicable WQC at the boundary of the mixing zone.  Findings 50 through 60, below, discuss the results of analysis from the October-November 2001 sampling events, for water samples collected from Ponds 3, 4, 5, 6, and 6A.  

59. Arsenic was detected in water samples collected from one pond (Pond 5).  The measured concentration of arsenic in Pond 5 was 87 µg/L (total).  The lowest applicable WQC is 36 µg/L (the CTR salt water continuous criterion of 36 µg/L, adjusted by the EPA translator of 1.0).  The concentration of arsenic in the pond water is expected to be reduced by a factor of 6.4 (to approximately 14 µg/L) at the time of the proposed breach release to the Napa River (see Table 3, above).  The discharge is not expected to exceed the WQC of 36 µg/L prior to entering the mixing zone in the Napa River.  Dilution by an additional factor of 10 is expected in the near-field Napa River mixing zone.  The maximum concentration of arsenic at the boundary of the mixing zone is expected to be less than 2 µg/L (total), which is less than the lowest applicable WQC of 36 µg/L (total).        

60. Cadmium was not detected in water samples collected from any pond.

61. Chromium was detected in water samples collected from one pond (Pond 6), at a concentration of 28.7 µg/L (total), which is below the lowest applicable water quality criterion of 180 µg/L (the CTR fresh water continuous criterion).  Chromium VI was not detected in any pond.   

62. Copper was detected in water samples collected from three ponds (Ponds 3, 4, and 5).  The measured concentrations in Ponds 3, 4, and 5 were 53, 288, and 253 µg/L respectively.  

For the purpose of converting the numeric water quality criteria for copper set forth in the CTR to the total recoverable fraction, this Order uses the seasonal copper translators developed for discharges to the lower Napa River by the Napa Sanitation District (NSD) Wastewater Treatment Plant (Napa Plant).  These seasonal copper translators were proposed to the Water Board in July 2002, in a report titled Napa Sanitation District Copper Translator Study Progress Report, dated June 28, 2002.  The proposed translators were accepted by the Water Board, and were included in an amended WDRO (Order R2-2002-0111) and NPDES permit (No. CA0037575) issued for the Napa Plant in October 2002.  The seasonal translators developed for the Napa Plant discharge describe, more accurately than the default EPA salt water copper translator of 0.83, the ratio of ambient dissolved copper to total recoverable copper in the lower Napa River.  The discharge point for the Napa Plant is about 5 miles upstream from proposed discharge point for the Lower Ponds Project, and this Water Board finds that the NSD copper translators are appropriate for the river reach to which the Lower Ponds Project proposes to discharge.

The seasonal copper translators appropriate for the proposed Lower Ponds discharge are:

Wet season, chronic - 0.42, and wet season, acute - 0.57.  

The lowest applicable continuous/chronic numeric water quality criterion for copper is 7.38 µg/L (based on the CTR criterion for salt water, continuous of 3.1 µg/L as dissolved, and the NSD wet season chronic copper translator of 0.42).  The lowest applicable maximum/acute numeric water quality criterion for copper is 8.42 µg/L (based on the CTR salt water maximum criterion of 4.8 µg/L as dissolved, and the NSD wet season acute copper translator of 0.57).     

Sampling results for Pond 3 indicated a copper concentration of 53 μg/L (total).  The concentration of copper in the pond water is expected to be reduced by a factor of 11.2 (to approximately 4.8 µg/L) at the time of the proposed breach release to the Napa River (see Table 3, above).  The discharge is not expected to exceed the WQC of 7.38 µg/L prior to entering the mixing zone in the Napa River.  Dilution by an additional factor of 10 is expected in the near-field Napa River mixing zone.  The maximum concentration of copper at the boundary of the mixing zone is expected to be less than 1 µg/L (total), which is less than the lowest applicable WQC of 7.38 µg/L (total).         

Sampling results for Pond 4 indicated a copper concentration of 288 μg/L (total).  The concentration of copper in the pond water is expected to be reduced by a factor of 6.4 (to approximately 45 µg/L) at the time of the proposed breach release to the Napa River (see Table 3, above).  The discharge is expected to exceed the continuous WQC of 7.38 µg/L prior to entering the mixing zone in the Napa River.  Dilution by an additional factor of 10 is expected in the near-field Napa River mixing zone.  The maximum concentration of copper at the boundary of the mixing zone is expected to be less than 5 µg/L (total), which is less than the lowest applicable WQC of 7.38 µg/L (total).          

Sampling results for Pond 5 indicated a copper concentration of 253 μg/L (total).  The concentration of copper in the pond water is expected to be reduced by a factor of 6.4 (to approximately 40 µg/L) at the time of the proposed breach release to the Napa River (see Table 3, above).  The discharge is expected to exceed the continuous WQC of 7.38 µg/L prior to entering the mixing zone in the Napa River.  Dilution by an additional factor of 10 is expected in the near-field Napa River mixing zone.  The approximate maximum concentration of copper at the boundary of the mixing zone is expected to be less than 5 µg/L (total), which is less than the lowest applicable WQC of 7.38 µg/L (total).          

63. Lead was not detected in water samples collected from any pond.  

64. Mercury was detected in water samples collected from one pond (Pond 3), and in the Napa River receiving waters.  Both detections were at a level of 0.2 µg/L; both measurements represent the dissolved fraction.  The lowest applicable WQC is 0.025 µg/L as dissolved (the Basin Plan 4-day average criterion for salt water).  The applicable maximum/acute numeric water quality criterion for mercury is 2.1 µg/L as dissolved (the Basin Plan 1-hour average criterion for salt water).  The concentration of mercury in the pond water is expected to be reduced by a factor of 11.2 (to approximately 0.018 µg/L) at the time of the proposed breach release to the Napa River (see Table 3, above).  The discharge is not expected to exceed the WQC of 0.025 µg/L prior to entering the mixing zone in the Napa River.  Dilution by an additional factor of 10 is expected in the near-field Napa River mixing zone.  The maximum concentration of mercury at the boundary of the mixing zone is expected to be less than 0.002 µg/L (dissolved), which is less than the lowest applicable WQC of 0.025 µg/L (dissolved).  

65. Nickel was detected in water samples collected from one pond (Pond 3).  The measured concentration of nickel in Pond 3 was 13 µg/L (dissolved).  The lowest applicable WQC is 7.1 µg/L (the Basin Plan salt water 24-hour average criterion).  The concentration of nickel in the pond water is expected to be reduced by a factor of 11.2 (to approximately 1.2 µg/L) at the time of the proposed breach release to the Napa River (see Table 3, above).  The discharge is not expected to exceed the WQC of 7.1 µg/L prior to entering the mixing zone in the Napa River.  Dilution by an additional factor of 10 is expected in the near-field Napa River mixing zone.  The maximum concentration of nickel at the boundary of the mixing zone is expected to be less than 0.2 µg/L (dissolved), which is less than the lowest applicable WQC of 7.1 µg/L (dissolved).   

66. Selenium was not detected in water samples collected from any pond.   

67. Silver was not detected in water samples collected from any pond.  

68. Zinc was detected in water samples collected from four ponds (Ponds 3, 4, 5, and 6).  The measured concentrations in Ponds 3, 4, 5, and 6 were 59, 725, 1,027, and 75 µg/L respectively, all expressed as total.  The lowest applicable WQC is 61.3 µg/L (the Basin Plan salt water 24-hour average criterion of 58 µg/L, adjusted by the EPA zinc translator of 0.946).    

Sampling results for Pond 3 indicated a zinc concentration of 59 µg/L.  The concentration of zinc in the pond water is expected to be reduced by a factor of 11.2 (to approximately 5.3 µg/L) at the time of the proposed breach release to the Napa River (see Table 3, above).  The discharge is not expected to exceed the WQC of 61.3 µg/L prior to entering the mixing zone in the Napa River.  Dilution by an additional factor of 10 is expected in the near-field Napa River mixing zone.  The maximum concentration of zinc at the boundary of the mixing zone is expected to be less than 7 µg/L (total), which is less than the lowest applicable WQC of 61.3 µg/L (total).    

Sampling results for Pond 4 indicated a zinc concentration of 725 µg/L.  The concentration of zinc in the pond water is expected to be reduced by a factor of 6.4 (to approximately 114 µg/L) at the time of the proposed breach release to the Napa River (see Table 3, above).  The discharge is expected to exceed the WQC of 61.3 µg/L prior to entering the mixing zone in the Napa River.  Dilution by an additional factor of 10 is expected in the near-field Napa River mixing zone.  The maximum concentration of zinc at the boundary of the mixing zone is expected to be less than 12 µg/L (total), which is less than the lowest applicable WQC of 61.3 µg/L (total).   

Sampling results for Pond 5 indicated a zinc concentration of 1,025 µg/L.  The concentration of zinc in the pond water is expected to be reduced by a factor of 6.4 (to approximately 161 µg/L) at the time of the proposed breach release to the Napa River (see Table 3, above).  The discharge is expected to exceed the WQC of 61.3 µg/L prior to entering the mixing zone in the Napa River.  Dilution by an additional factor of 10 is expected in the near-field Napa River mixing zone.  The maximum concentration of zinc at the boundary of the mixing zone is expected to be less than 17 µg/L (total), which is less than the lowest applicable WQC of 61.3 µg/L (total).   

Sampling results for Pond 6 indicated a zinc concentration of 75 µg/L.  The concentration of zinc in the pond water is expected to be reduced by a factor of 2.8 (to approximately 27 µg/L) at the time of the proposed breach release to the Napa River (see Table 3, above).  The discharge is not expected to exceed the WQC of 61.3 µg/L prior to entering the mixing zone in the Napa River.  Dilution by an additional factor of 10 is expected in the near-field Napa River mixing zone.  The maximum concentration of zinc at the boundary of the mixing zone is expected to be less than 7 µg/L (total), which is less than the lowest applicable WQC of 61.3 µg/L (total).  

69. It is possible that the analytical results suggesting that copper and zinc may be present, at breach time, in the waters of Ponds 4 and 5 at concentrations exceeding the lowest applicable WQC may significantly overstate the metals concentrations in the ponds.  The 2001 water samples were prepared for analysis by EPA 3020, and the high salinity of the samples required dilution of the samples.  The sample preparation methods employed in 2001 may have allowed some interference with test accuracy.  While it was expected that the concentrations of metals would increase with increasing salinity on something approximating a linear 1:1 ratio, the 2001 analytical results instead suggested that the rate of increase for metals concentrations was much higher than the rate of increase for salinity.  

70. Samples subsequently collected at the Cargill South Bay ponds in October 2002 were sent to Frontier Geosciences in Seattle, Washington (FGS) and were prepared for analysis using a variety of proprietary sample preparation techniques prior to analysis by ICP-MS or by atomic fluorescence spectrometry.  In recent years, FGS has developed refined sample preparation techniques specifically for high salinity waters to be analyzed for metals.  The FGS sample preparation techniques avoid the dilution and associated increase in Method Detection Limit (MDLs) associated with EPA 3020.  When analytical results using FGS methods were compared to results using EPA 3020/dilution for sample preparation, for common locations sampled 60 days apart in 2002, the comparison showed that in most cases, the sample preparation and analysis techniques for metals employing EPA 3020/dilution produced either dramatically higher measurements of the concentration of each metal than did the FGS methods, or produced non-detect results.  The comparison of the 2002 analytical results for the two methods raises the possibility that the 2001 results were impacted by some type of interference which led to spuriously high measurements of some metals, including copper and zinc.  Attachment G, Comparison of Analytical Results for Metals, presents the comparative data for five ponds.   

71. After considering the discrepancies in metals results, which were apparent in the Cargill South Bay Ponds metals results, a second sampling event for Pond 4 was planned.  Aqueous samples were collected from Pond 4 on October 1, 2003 and transmitted under Chain of Custody to Frontier Geosciences.  All metals in Pond 4 were measured to be below the applicable WQCs except nickel, which was detected at a level approximately equal to the WQC (detected at 8.7 µg/L and the most stringent objective in the Basin Plan is 7.1 µg/L as total recoverable).  The water levels in the ponds were low on October 1, 2003; the average depth of the water in Pond 4 on this date was 1.4 feet.  The samples collected in October are likely to contain higher concentrations of dissolved constituents than samples collected in late winter/early spring, when the breach discharge is proposed.  The average depth at the time of the breach discharge is anticipated to be at or near the maximum depth the pond can accommodate, which is 4.5 feet.  The source of the additional water expected in Pond 4 at the time of the breach discharge will be primarily rainfall, which is expected to contribute no additional nickel to the pond.  It is expected that the volume of water impounded in Pond 4 at the time of the breach discharge will be at least three times the volume of water present on October 1, 2003.  Conservatively assuming that the volume of impounded water at the time of the breach is twice the volume impounded on October 1, 2003, the concentration of nickel in Pond 4 at the time of the proposed breach discharge would be expected to be approximately one half of 8.7 µg/L (or approximately 4.4 µg/L), which would suggest that there is no "reasonable potential" to cause or contribute to an excursion beyond the most stringent water quality objective for nickel.   

The results of analysis for metals for water samples collected from Pond 4 on October 1, 2003 are presented in Table 3, below.     

	Total Recoverable Metals in µg/L   

Pond 4  -  October 1, 2003

	Arsenic  
	2.53

	Cadmium  
	0.038

	Chromium 
	0.65

	Copper   
	1.51

	Lead  
	1.05

	Mercury   
	0.00626

	Nickel    
	8.7

	Selenium     
	0.160

	Silver      
	< 0.40

	Zinc    
	2.82


72. A sampling and analysis program was conducted to characterize the current soil and sediment quality in the ponds and in the adjacent potential receiving water bodies.  Soil samples were collected from all ponds, the Napa River, and Napa Slough in October-November 2001.  The soil analysis parameter list included general soil chemistry parameters and priority pollutants.  The list of priority pollutants was based on San Francisco Bay Region Regional Water Quality Control Board Resolution 92-145, Sediment Screening Criteria and Testing Requirements for Wetland Creation and Upland Beneficial Reuse (adopted November 18, 1992).  Soil samples were collected in October-November 2001.  All analytical results were compared to two sets of assessment criteria:  Resolution 92-145 (1992 Criteria); and proposed draft criteria included in the Draft Staff Report – Beneficial Reuse of Dredged Materials: Sediment Screening and Testing Guidelines (2000 Draft Guidelines), which presents proposed updates to the 1992 Criteria released by the Water Board in May 2000.   

73. No soil samples exceeded either of the 1992 Criteria for cadmium.  The Napa River, Napa Slough, and Pond 1A exceeded the 2000 Draft Guideline for cadmium in surface material.  The Draft Guideline for surface material is 0.33 mg/kg.  The results for Napa River, Napa Slough, and Pond 1A were 0.4 mg/kg, 0.5 mg/kg, and 0.9 mg/kg respectively.  The data suggest that ambient levels of cadmium in soils in the Salt Marsh Project area are above the Draft Guideline estimate of the average general condition of surface soils in the San Francisco Bay region.  The levels detected are well below the adopted criterion for wetlands cover and levee maintenance criterion of 5 mg/kg (1992 Criteria).  Soil from Pond 1A is considered suitable for levee maintenance in the vicinity of Pond 1A.  No other ponds, nor receiving waters, exceeded either of the 2000 Draft Guidelines for cadmium.  

74. No soil samples exceeded either of the 1992 Criteria for copper.  Pond 2A exceeded the 2000 Draft Guideline for copper in surface material by 7 mg/kg (the Guideline is 68.1 mg/kg and the soil analysis result was 75 mg/kg).  No work is proposed in Pond 2A.  No other ponds, nor receiving waters, exceeded either of the 2000 Draft Guidelines for copper.  

75. No soil samples exceeded either of the 1992 Criteria for nickel.  Pond 2A exceeded the 2000 Draft Guideline for nickel in surface material by 4 mg/kg (the guideline is 112 mg/kg and the soil analysis result was 116 mg/kg).  No work of any kind is proposed in Pond 2A.  No other ponds, nor receiving waters, exceeded either of the 2000 Draft Guidelines for nickel.  

76. Soil samples collected from all ponds, the Napa River, and Napa Slough exceeded one or both of the selenium 1992 Criteria, and the 2000 Draft Guidelines for wetland surface material.  The 2000 Draft Guidelines do not publish a selenium criterion for foundation (non-cover) use.  The surface material adopted (1992) and proposed (2000) criteria are similar (0.7 and 0.64 mg/kg respectively), and the analytical results indicated levels in the range of 1 to 3.5 mg/kg.  The rationale behind the proposed criterion for cover material is to use ambient levels, and the data suggest that the ambient levels of soil selenium in the Project vicinity are slightly higher than those in the entire San Francisco Bay area in general.  

77. Soil samples collected from three ponds (Ponds 2A, 5, and 7A) exceed the total DDT 1992 Criterion for wetland cover and levee maintenance material of 3 ug/kg.  Analytical results for total DDT for Ponds 2A, 5, and 7A were 4.3, 7, and 6.2 ug/kg respectively.  The 2000 Draft Guideline criterion for wetland surface material is 7 ug/kg.  None of the ponds, nor the receiving waters, exceed any of the 2000 Draft Guidelines for total DDT.  

78. Beyond the constituents discussed above, there were no detections of any constituent, in any soil sample, at levels above any criterion included in either the 1992 Criteria or the 2000 Draft Guidelines.   

79. The proposed breach discharge will be conducted during the wet season (between November 1 and April 30), and will be considered a deep water discharge.   

Applicable Plans, Policies, and Regulations    

80. State authority to regulate the discharge, and threatened discharge of waste to Waters of the State, including surface water, groundwater, and wetlands was granted to the State Water Resources Control Board in the Porter-Cologne Water Quality Act (Act).  Water Quality Control Plans implement the Act by designating the beneficial uses to be protected, and the water quality objectives reasonably required for that purpose.

81. The Water Board, on June 21, 1995, adopted, in accordance with Section 13244 et. seq. of the California Water Code, a revised Water Quality Control Plan for San Francisco Bay Basin (Basin Plan).  The State Water Resources Control Board and the Office of Administrative Law approved this updated and consolidated revised Basin Plan on July 20, 1995, and November 13, 1995, respectively.  A summary of regulatory provisions is contained in 23 CCR 3912.  The Basin Plan defines beneficial uses and water quality objectives for waters of the State, including surface waters and ground waters.  This Order is in compliance with the Basin Plan.  

82. Effluent limitations in this Order are based on the plans, policies, and water quality objectives of the Basin Plan, Quality Criteria for Water (EPA 440/5-86-001, 1986; Gold Book and 63 Federal Register 68354, December 10, 1998), Applicable Federal Regulations (410 CFR Parts 122 and 131), the National Toxics Rule (57 FR 60848, 22 December, 1992; NTR), the California Toxics Rule (40 FR Part 131; CTR) and best professional judgment.

83. The Basin Plan Wetland Fill Policy establishes that there is to be no net loss of wetland acreage and no net loss of wetland value when the Project and any proposed mitigation are evaluated together, and that mitigation for wetland fill projects is to be located in the same area of the Region, wherever possible, as the Project.  The Policy further establishes that wetland disturbances should be avoided whenever possible, and if not possible, should be minimized, and only after avoidance and minimization of impacts should mitigation for lost wetlands be considered.  The analysis of project alternatives presented in the DEIR demonstrated that an appropriate effort was made to avoid and then to minimize impacts to the waters of the State, as required by the Basin Plan.  The Water Board concurs with this finding.  

84. 303(d) Listed Pollutants   On May 12, 1999, USEPA approved the State’s list of impaired water bodies and added dioxins, furans, and dioxin-like polychlorinated biphenols (PCBs) to the State’s list.  The list (hereinafter referred to as the 303(d) list) was prepared in accordance with Section 303(d) of the federal Clean Water Act to identify specific water bodies where water quality standards are not expected to be met after implementation of technology-based effluent limitations on point sources.  The Napa River is tributary to San Pablo Bay, and both are listed as impaired water bodies on the 303(d) list.  The Napa River is currently 303(d) listed as being impaired by nutrients, pathogens, and sedimentation/siltation.  TMDL development for these stressors will likely be completed by 2005.  Potential sources of the these stressors include: agriculture (for all three stressors), urban runoff and storm sewers (for sediment and pathogens), and construction/land development (for sediment).  San Pablo Bay is currently 303(d) listed as impaired for three chlorinated hydrocarbon pesticides (chlordane, DDT, Dieldrin), one organophosphate insecticide-acaricide (Diazinon), dioxin and furan compounds, polychlorinated biphenyl (PCB) compounds, and two metals (mercury and selenium).  Development of a TMDL for mercury is currently in progress.  Other TMDLs are in various states of development, and are targeted for completion by 2010.  The only identified potential source of dioxins and furan compounds for San Pablo Bay is atmospheric deposition.   

85. The Project meets the goals set forth in the San Francisco Bay Conservation and Development Commission’s Bay Plan, the San Francisco Bay Estuary Program’s Comprehensive Conservation and Management Program, the Ecosystem Restoration Program Plan developed by CALFED’s Bay-Delta Program, and the Baylands Ecosystem Habitat Goals Project. 

86. USACE has analyzed the Project for consistency with Section 404(b)(1) Guidelines (40 CFR 230 et seq.), promulgated by the USEPA, for disposal of dredged or fill material into waters of the US.  USACE found that the Project complies with the applicable provisions of the Guidelines in that the Project is the preferred alternative with the least adverse impact on the aquatic ecosystem, and includes appropriate practical steps to minimize adverse impacts of the discharge of dredged materials on the aquatic ecosystem.  The Water Board concurs with this assessment.     

87. USFWS prepared a Draft Fish and Wildlife Coordination Act Report for the Project in September of 2002.  USFWS found that the Lower Ponds Project  “…poses relatively low risks of impacts or consequences of failure to meet habitat objectives, avoids no-project risks to levees, has a reasonable probability of meeting or exceeding habitat objectives in the near term, and is necessary to initiate prior to anticipated restoration of the adjacent Cullinan Ranch site.”

88. USFWS issued a BO dated June 3, 2003 which concluded that the Lower Ponds Project was consistent with special status species recovery objectives, was not likely to jeopardize the continued existence of special status species found within the area, and would not destroy or adversely modify any critical habitat.  The Opinion included an Incidental Take Statement (Attachment I).      

89. NMFS issued a BO dated June 30, 2003 which concluded that the Lower Ponds Project is not likely to adversely affect endangered and threatened salmonid species or designated critical habitat, and that Essential Fish Habitat Conservation Recommendations are not necessary.      

90. This Order does not apply to stormwater discharges associated with construction activities.  The Discharger is responsible for obtaining and complying with the rules and regulations of National Pollutant Discharge Elimination System (NPDES) permit requirements for such activities. 

91. The California Environmental Quality Act (CEQA) requires all discretionary projects approved by public agencies to be in full compliance with CEQA, and requires a lead agency to prepare an appropriate environmental document for such projects.  In May 2003, CSCC prepared a Draft Environmental Impact Report (DEIR) for the Project and circulated it for review and comment.  An amended DEIR was prepared in July 2003 and addressed comments received concerning the May 2003 DEIR.  On May 3, 2004, the Discharger, as the lead public agency undertaking the Project subject to CEQA, certified the Final Environmental Impact Report (FEIR) that concluded the Project will not cause significant environmental impacts provided that mitigation measures are implemented.  On May 7, 2004, the Discharger adopted a Notice of Determination for the Project (SCH # 1998072074).  The Water Board, as a responsible agency, has considered the FEIR and concurs with the lead agency’s determination.  The Water Board further finds the Project will not have a significant impact on water quality if Discharger complies with this Order.  Mitigation Measures are listed in Attachment L, along with the monitoring requirements and responsible parties.  

92. The Water Board finds that no pollutants have been added to the ponds by the process of salt making and, through the Project, the water in the Lower Ponds are merely returning to the hydrologic water system from which it came. Pond sediments are not expected to add pollutants to discharges, because the net movement of sediment is expected to be into the ponds, not out of them.  Pollutant levels in the sediments in the Lower Ponds are essentially equal to those found in sediments found in the adjacent Napa River, and are well below any hazardous material thresholds.  Finally, no effluent guidelines exist for the discharge of solar-evaporated Bay water for purposes of restoration of former salt evaporator ponds to tidal wetlands and brackish-water ponds, as this Project proposes.  This discharge has not been regulated previously.

93. Pursuant to Title 23, California Code of Regulations Section 3857 and 3859, the Water Board is issuing Waste Discharge Requirements (WDRs) and water quality certification for the Project.

94. The Water Board has notified the Discharger and interested parties of its intent to issue WDRs and water quality certification for the Project.

95. The Water Board, in a public meeting on May 19, 2004, heard and considered all comments pertaining to the discharge.  

IT IS HEREBY ORDERED that the Discharger, in order to meet the provisions contained in Division 7 of the California Water Code (CWC) and regulations adopted thereunder, shall comply with the following, pursuant to authority under CWC Sections 13263 and 13267:  

A.  DISCHARGE PROHIBITIONS  

96. Project activities that result in the direct discharge of waste, as described in CWC Section 13050(d), (k), and (l), from construction sites to surface waters or surface water drainage courses, are prohibited.

97. Project activities subject to these requirements shall not cause a nuisance as defined in CWC Section 13050(m).

98. The discharge of oil, gasoline, diesel fuel, any petroleum derivative, any toxic chemical, or hazardous waste is prohibited.

99. Discharges of materials other than storm water, or materials which are not otherwise regulated by a NPDES permit, or materials not allowed by this Order, to waters of the State are prohibited.

100. Groundwater beneficial uses shall not be degraded as a result of the Project.  

B.  EFFLUENT LIMITATIONS

101. Conventional Pollutants.  The effluent shall not exceed the following limits:

Constituent


Unit

Monthly
   Daily 

Average
Maximum
Salinity*


g/L

    50

    100    

*assumption: breach during high flow event will achieve a 10:1 dilution ratio for the discharge

102. The pH of the effluent shall not exceed 8.5 nor be less than 6.5. 

C.  RECEIVING WATER LIMITATIONS

For the following Receiving Water Limitations, the Project Boundary shall be defined as the limit of the receiving waters at mean low-low water level, which is the topographic contour representing an elevation of 0 ft. NAVD88.

103. The Lower Ponds Project activities shall not cause: 

a.
Floating, suspended, or deposited macroscopic particulate matter or foam at any place more than 100 feet from the Project Boundary or point of discharge, which persists for longer than 24 hours; 

b.
Bottom deposits or aquatic growths to the extent that such deposits or growths cause nuisance or adversely affect beneficial uses;

c.
The temperature of any cold or warm freshwater habitat to be increased by more than 5 degrees Fahrenheit above natural receiving water temperature, unless a qualified biologist can demonstrate that such alteration in temperature does not adversely affect beneficial uses;

d. Visible, floating, suspended, or deposited oil or other products of petroleum origin; and

e. Toxic or other deleterious substances to be present in concentrations or quantities which will cause deleterious effects on wildlife, waterfowl, or other aquatic biota, or which render any of these unfit for human consumption, either at levels created in the receiving waters or as a result of biological concentration.

104. The discharge of waste shall not cause the following limits to be exceeded in waters of the State at any one place within 1 foot of the water surface:

a.
Dissolved Oxygen:
 
5.0 mg/L, minimum


When natural factors cause lesser concentrations, then these activities shall not cause further reduction in the concentration of dissolved oxygen.  

b.
Dissolved Sulfide:
 
0.1 mg/L, maximum

c.
pH:
Variation from normal ambient pH by more than 0.5 pH units.

d.
Un-ionized Ammonia:  
0.025 mg/L as N, annual median; and






0.16 mg/L as N, maximum. 

e.
Nutrients:  Waters shall not contain biostimulatory substances in concentrations that promote aquatic growths to the extent that such growths cause nuisance or adversely affect beneficial uses.

105. Turbidity of the waters of the State, at any place more than 100 feet from the Project Boundary or point of discharge, shall not increase by more than the following for more than 24 hours, to the extent practical:   

 Receiving Waters Background

    Incremental Increase





< 50 NTU



    5 NTU maximum

( 50 NTU



    10% of background, maximum

106. The discharge shall not cause a violation of any particular water quality standard for receiving waters adopted by the Water Board or the State Board as required by the Clean Water Act and regulations adopted thereunder. If more stringent applicable water quality standards are promulgated or approved pursuant to Section 303 of the Clean Water Act, or amendments thereto, the Water Board will revise and modify this Order in accordance with such more stringent standards.  

D.  PROVISIONS     

General Provisions

107. The Discharger shall comply with all the Prohibitions, Limitations and Provisions of this Order, immediately upon adoption of this Order, unless otherwise provided below.  

108. The Discharger shall notify the Water Board immediately whenever violations of this Order, for which the Discharger is responsible, are detected.  

109. The Discharger shall remove and relocate any wastes that are discharged at any sites in violation of this Order.  

110. The Discharger shall implement and comply with appropriate Best Management Practices (BMPs) during the entire course of the Lower Ponds Project, including the successful reestablishment of native vegetation as appropriate, to enhance wildlife habitat values, and to prevent and control erosion and sedimentation.

111. No debris, soil, silt, sand, cement, concrete, or washings thereof, or other construction related materials or wastes, oil or petroleum products or other organic or earthen material shall be allowed to enter into or be placed where it may be washed from the Project site by rainfall or runoff into waters of the State.  When operations are completed, any excess material shall be removed from the Project work area and any areas adjacent to the work area where such material may be washed into waters of the State.  

112. Construction contractors working on the Project will be required to provide their employees with spill prevention and response training, and will be required to have spill response equipment available at the job site, as directed by the Project sponsors.  Contractors will provide double containment for any hazardous materials or wastes at the job site.  Contractors will be prepared to respond to any spill immediately and to fully contain spills in the Project area, including any open-water areas.  

113. Only trained experts will be allowed to transport, place, or detonate the explosive charges required for levee breaches.  These experts shall be under direct supervision of the Project sponsors, and may not be subcontracted as part of the overall construction effort.  

114. The Project sponsors will ensure that a site-specific health and safety plan is developed and implemented by the contractor as part of contract specifications.   

115. To minimize the potential for disturbance of salt crusts, the contractor will be instructed to avoid disturbing the salt crusts, where possible.  When work has to occur in areas with salt crusts, the contractor will conduct dust monitoring.  If dust levels exceed the regulatory standard for nuisance dust, the contractor will implement dust control measures such as watering the work area and installing wind breaks.  Specific acceptable dust control measures for salt crusts will be included in the contract specifications.  

116. To prevent channel erosion and potential damage to adjacent levee systems, the Project sponsors will repair unintended levee breaches that are not consistent with the restoration option selected for implementation.  

117. Prior to the initiation of any of the Project’s construction activities, the applicant shall apply for coverage under, and comply with, the State’s National Pollutant Discharge Elimination System General Permit for Storm Water Discharges Associated with Construction Activity, and incorporate appropriate Best Management Practices into the Project that promote the following conditions: a) prevention and control of erosion and sedimentation, b) source control of potential pollutants, c) control and treatment of runoff, and d) protection of wetlands and water quality resources.  

118. The Discharger shall maintain a copy of this Order at the Lower Ponds Project site at all times.  The Order shall be available at all times to site personnel.  The Discharger shall ensure that all individuals working on the Lower Ponds Project site, including all contractors and sub-contractors, are familiar with the contents and requirements of this Order, and with all relevant plans and BMPs.  

119. The Discharger shall permit the Water Board or its authorized representative, upon presentation of credentials:

a.
Entry onto to premises on which wastes are located and/or in which records are kept.

b.
Access to copy any records required to be kept under the terms and conditions of this Order.

c.
Inspection of any monitoring equipment, construction area(s), or monitoring method completed as part of the Project.

d. Sampling of any discharge or surface water covered by this Order.

120. This Order does not authorize commission of any act causing injury to the property of another or of the public; does not convey any property rights; does not remove liability under federal, state, or local laws, regulations or rules of other programs and agencies; nor does this Order authorize the discharge of wastes without appropriate permits from this agency or other agencies or organizations.

Soil Excavation and Placement Provisions

121. To minimize the effects on special status fish species caused by temporary increases in suspended sediment and turbidity, the use of silt trapping devices shall be employed during all in-water work conducted in the Napa River or in Napa Slough, where appropriate.  

122. To minimize the effects on special status fish species resulting from the loss of existing habitat, construction activities in river or slough areas having emersed or submersed aquatic plants shall be avoided to the maximum extent practical.  

123. Blasting and pile driving shall be conducted in late summer or early fall, when few fish species are present, and shall be conducted at low tide, when fish will be further away.

124. Ditch blocks shall be located in such as way as to not trap fish at low tide.  Berms adjacent to starter channels shall be constructed on one side of the channel only, and shall be discontinuous, in order that fish have easy access to the starter channels as the tide recedes.  

125. Construction activities shall be scheduled to avoid the nesting periods of the special status wildlife species, to the extent practical.  When construction is conducted during the nesting period of a special status species known to be present, the activities shall be restricted to maintain a 150-foot buffer between heavy equipment and the nesting sites.  Construction activities shall be scheduled in such a way as to limit the period of disturbance in a particular area to as brief a time window as is practical.

126. Before constructing facilities within tidal marsh habitat, the Project sponsors will conduct clearance surveys for all species of concern in the construction area as needed and determined by USFWS and the Discharger.  If surveys indicate the presence of any such species, the Project sponsors will consult with USFWS to identify appropriate methods for avoiding construction-related effects on the species.  

127. To the extent feasible, the Project sponsors will avoid construction activities in or near marsh habitat suitable for the salt marsh harvest mouse.  If construction activities must occur in this habitat, the Project sponsors will consult with USFWS to determine appropriate methods for avoiding construction-related mortality of salt marsh harvest mice.  These methods may include installing exclusion fencing or trapping and relocating individuals.

128. For habitats determined to be suitable for soft bird’s-beak, the Project sponsors will conduct pre-construction botanical surveys using USFWS protocols to map and inventory any populations of soft bird’s-beak in the area of ground disturbance and the surrounding area that would be directly and indirectly affected by construction, maintenance, repairs, and slough channel scouring.  If no populations of soft bird’s-beak are located in the affected habitats, the Project would have no impact on this species, and no additional mitigation is required.  If populations are found, the site of the structures and ground disturbance will be relocated, if feasible, to avoid direct and indirect impacts on the identified populations and individuals.  Implementation of this mitigation measure is expected to avoid adverse impacts on soft bird’s-beak.  If it is not feasible to avoid adverse effects on individuals or occupied habitat for soft bird’s-beak while still meeting the purpose and need of the Project, the Project sponsors will consult with USFWS and the Discharger under Section 7 of ESA and the CNPPA, respectively, to develop appropriate impact avoidance measures or additional mitigation measures.  

Design Provisions

129. The proposed initial breach shall be timed to coincide with a high flow event, to ensure that the salinity in the receiving water is not raised above a level normally occurring during low flow months.

130.   The initial breach shall be timed to coincide with a high water level in Pond 4, to ensure that the salinity of the water to be discharged is as close as possible to the salinity of the receiving water.  

131. The Project sponsors will have a California-licensed civil engineer evaluate the stability of the levee system with respect to wind-driven wave erosion resulting from Project implementation. If necessary, the civil engineer will recommend measures to reduce the risk of erosion. These measures may include monitoring and adding sacrificial soil material at the toe of the levee as needed, limiting fetch by installing in-pond barriers or deflectors, or repairing levees as needed.    

132. The Project sponsors will conduct site-specific surveys of the power towers to ensure that the towers are not adversely affected.  Surveys will include an assessment of the potential marsh erosion around the tower footings.  If necessary, site-specific measures will be implemented to ensure stability of the utility towers.  These measures may include encasing the towers with concrete to above the high-water mark and relocating levee breaches to reduce impacts.   

133. The Project sponsors will coordinate with Napa County Mosquito Abatement District during the design, implementation, and operations of the Project.   

134. Before beginning construction, the contractor will develop, in consultation with the appropriate representative(s) of the Discharger, a plan indicating how public access to the Project area will be maintained during construction.  If needed, flaggers will be stationed near the construction activity area to direct and assist members of the public around the activity areas while maintaining access to the Project area.

135. In accordance with CWC Section 13260, the Discharger shall file a report with this Water Board of any material change or proposed change in the character, location, or volume of effluent or sediment to be discharged.  Any proposed material change in the operation shall be reported to the Executive Officer at least 30 days in advance of implementation of any such proposal.  This shall include, but not be limited to, all significant new soil disturbances, any new modifications to site drainage, or any modifications or adjustments to the effluent discharge.  

136. The Discharger shall submit Final Design Plans (95% complete) acceptable to the Executive Officer to the Water Board to be reviewed for consistency with the EIR, with the Permit Application, and with previously approved design changes.  A summary report of changes, if any, shall be submitted with the 95% design.  If there are no changes, then no further Executive Officer or Water Board action is required.    

Monitoring and Reporting Provisions

137. The Discharger shall notify the Water Board in writing 30 days prior to the actual start dates of major construction phases.   

138. The Discharger shall conduct monitoring activities according to the Self-Monitoring and Reporting Program (SMP) (Attachment C), attached to this Order, and as may be amended by the Executive Officer.  At any time after adoption of this order, the Discharger may file a written request proposing modifications to the attached SMP.  If the proposed modifications are acceptable, the Executive Officer may issue a letter of approval incorporating the revisions into the SMP.  

139. As described in the findings, for adaptive management purposes in order to determine whether the balance of tidal marsh and managed pond species is being maintained and whether sufficient managed pond habitat has been retained for shorebird and waterfowl use in the ponds, bird use in Ponds 1, 1A, and 2 shall be monitored at least once by the Discharger using appropriate monitoring protocols.  Within 90 days of the adoption of this Order, the Discharger shall submit a proposal for a Habitat Monitoring Plan for Ponds 1, 1a, 2 and 2a.

140. By June 30, 2005, the Discharger shall submit a proposal for a Long-Term Habitat Monitoring Plan for Pond 3.  This Plan shall strive to provide a continuation of the CALFED-funded USGS study for Pond 3 and shall include aerial photographs from years 1 through 10, 15, and 20.  The Year 1 aerial photographs shall be geo-rectified, while subsequent aerial photographs shall be geo-rectified on an as-needed basis as determined by a technical advisory team.  By June 30, 2007, the Discharger shall submit the results of the 3-year USGS study.  

141. At the conclusion of the period covered by the USACE’s MAMP, the Discharger shall submit a Long-Term Habitat Monitoring and Adaptive Management Plan for Ponds 4 through 6a for the period between the conclusion of USACE involvement in the Project (approximately 2015) and full restoration.

142. When available, final monitoring plans for the restoration site along with the spatial and temporal sampling plan for each monitoring component will be sent to the Water Board and be subject to the approval of the Executive Officer.  A technical advisory team comprising staff from agencies including the Water Board will be appointed to review the status of the Project and advise on the need for changes to the monitoring or adaptive management strategy.   Annual reports detailing the progress of the restoration Project shall be sent to the Water Board and presented annually to agencies and interested parties to a forum such as the Wetland Monitoring Group under the San Francisco Bay Wetland Restoration Program or some other forum for input and feedback on the Project’s progress and adaptive management strategies.

143. The Discharger shall immediately notify the Water Board by telephone whenever an adverse condition occurs as a result of the proposed discharge or construction activities.  An adverse condition includes, but is not limited to, a violation or threatened violation of the conditions of this Order, significant spill of petroleum products or toxic chemicals, or other events that could affect compliance.  Pursuant to CWC Section 13267(b), a written notification of the adverse condition shall be submitted to the Water Board within two weeks of occurrence.  The written notification shall identify the adverse condition, describe the action(s) necessary to remedy the condition, and specify a time schedule for performance, subject to modification by the Water Board.  

144. The Discharger shall halt work activities if dead or dying fish, or fish exhibiting stress, are observed within 1,000 feet of work activity or discharge.  The Discharger shall immediately assign a qualified biologist to investigate the cause of the problem, and to identify an acceptable response, if the cause is determined to be the work activity or discharge.  The Discharger shall immediately report all incidents of dead, dying, or stressed fish, as well as prescribed action plans, to the Water Board.    

145. All reports pursuant to this Order shall be prepared under the supervision of a suitable professional in the State of California.  

146. This certification action is subject to modification or revocation upon administrative or judicial review, including review and amendment pursuant to Section 13330 of the CWC and Section 3867 of Title 23 of the California Code of Regulations (23 CCR).

147. This certification action is not intended and shall not be construed to apply to any discharge from any activity involving a hydroelectric facility requiring a Federal Energy Regulatory Commission (FERC) license or an amendment to a FERC license unless the pertinent certification application was filed pursuant to 23 CCR Subsection 3855(b) and that application specifically identified that a FERC license or amendment to a FERC license for a hydroelectric facility was being sought.  

148. Certification is conditioned upon total payment of any fee required under Title 23 of the California Code of Regulations (CCR) and owed by Discharger.  The total fee required for this Waste Discharge Requirement and water quality certification of the subject Project is $800.00.  The fee has been paid in full.  

The Water Board may modify, or revoke and reissue, this Order if present or future investigations demonstrate that the discharge(s) governed by this Order will cause, have the potential to cause, or will contribute to adverse impacts on water quality and/or beneficial uses of the receiving waters. The Water Board may reopen this Order to review results of the Discharger’s and Water Board staff’s studies and new data on Section 303(d) listed contaminants and decide whether effluent limits should be revised. 

I, Bruce H. Wolfe, Executive Officer, do hereby certify that the foregoing is a full, true, and correct copy of an order adopted by the California Regional Water Quality Control Board, San Francisco Bay Region, on July 21, 2004.

________________________

Bruce H. Wolfe

Executive Officer
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