CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN FRANCISCO BAY REGION
ORDER NO. R2-2003-0088 

NPDES PERMIT NO. CA 0037702

AMENDING WASTE DISCHARGE REQUIREMENTS FOR:

EAST BAY MUNICIPAL UTILITY DISTRICT

SPECIAL DISTRICT NO. 1

WATER POLLUTION CONTROL PLANT

OAKLAND, ALAMEDA COUNTY

The California Regional Water Quality Control Board, San Francisco Bay Region, hereinafter called the Board, finds that:

Purpose of Amendment

1.
The purpose of this Order is to implement the requirements of State Water Resources Control Board (State Board) Order No. WQO 2002-0012, which remanded certain portions of Order No. 01-072 for clarification and reconsideration.  Specifically, this amendment implements the last sentence of the full paragraph on page 16 of Order No. WQO 2002-0012 and Conclusion Nos. 13, 16, 19, 21 and 24 of Order No. WQO 2002-0012.  Also, this Order amends the limits for bis(2-ethylhexyl)phthalate, 4,4-DDE, and dieldrin in response to new information not available at the time Order No. 01-072 was adopted.

2.
This Order


a.
amends and adds Findings to Order No. 01-072 as described below;


b.
removes the effluent limit for bis(2-ethylhexyl) phthalate; and


c.
replaces the final limits for 4,4-DDE and dieldrin with interim monthly average limits.
Background

3.
On June 20, 2001, the Board adopted Order No. 01-072, Waste Discharge Requirements, reissuing National Pollutant Discharge Elimination System Permit (NPDES) No. CA0037702 for the East Bay Municipal Utility District, Special District No. 1, hereinafter called EBMUD or the Discharger, to discharge treated wastewater to Central San Francisco Bay, a water of the State and the United States.

4.
The Discharger and Bay Area Clean Water Agencies filed petitions with the State Board for review of Order No. 01-072 in July 2001.  

5.
On July 18, 2002, the State Board adopted Order No. WQO 2002-0012, which mostly upheld the Board’s action.  However, the State Board remanded certain portions of Order No. 01-072 to the Board for reconsideration.  
Discharge Description

6.
The Discharger owns and operates the East Bay Municipal Utility District, Special District No. 1 Water Pollution Control Plant, located at 2020 Wake Avenue in Oakland.  The plant provides secondary treatment of wastewater from domestic, commercial and industrial sources from the cities of Albany, Alameda, Berkeley, Emeryville, Oakland and Piedmont, and from the Stege Sanitary District.  

7.
The Discharger discharges treated wastewater through a submerged diffuser adjacent to the San Francisco-Oakland Bay Bridge about 5,664 feet off shore at a depth of 45 feet below mean lower low water (Longitude 122 deg., 20 min., 55 sec.; Latitude 37 deg., 49 min., 2 sec.).  

Reasonable Potential Analysis for bis(2-ethylhexyl)phthalate

8.
The State Board Order No. WQO 2002-0012 (Conclusion Nos. 14 and 26) indicates that, given the lack of a planned TMDL for bis(2-ethylhexyl)phthalate, Order No. 01-072 should be revised on remand to include a final limit to ensure compliance with the numeric CTR objective unless the Board determines, based on a review of new evidence on remand, that EBMUD’s discharge does not have a reasonable potential to cause or contribute to a violation of the water quality objective, in which case, a final Water Quality Based Effluent Limit (WQBEL) for bis(2-ethylhexy)phthalate is not required. 

9.
Order No. 01-072 specifies an interim limit of 102 µg/L for bis(2-ethylhexyl)phthalate.  The original reasonable potential analysis was based on evaluation of Discharger’s self-monitoring data obtained from 1997 to 2000.  Bis(2-ethylhexyl)phthalate is a plasticizer in many plastics.  Further analysis of those data provided by the Discharger indicates that the original data are invalid due to contamination by sampling equipment (e.g., plastic sampling pipes) or during sample handling and analysis.   

10.
The Discharger conducted a bis(2-ethylhexyl)phthalate Special Study on their effluent from October 22, 2002 to January 9, 2003.  All results that met the data quality objectives were less than the water quality objective for bis(2-ethylhexyl)phthalate of 5.9 µg/L.  According to this Special Study, there is no reasonable potential for bis(2-ethylhexyl)phthalate in the Discharger’s effluent.   

Limits for 4,4-DDE and Dieldrin

11.
The Board has reconsidered evidence previously provided by the Discharger on whether it was feasible to comply with the final limits for 4,4-DDE and dieldrin.  All 4,4-DDE and dieldrin effluent values are non-detect and the detection limits are above water quality objectives.  Therefore, it is infeasible for the Discharger to achieve immediate compliance.  This Order amends Order No. 01-072 by replacing the final limits with interim monthly average limits set at the lowest level that the Discharger can demonstrate compliance.

CEQA and Public Notice

12.
The amendment of an NPDES permit is exempt from the provisions of Chapter 3 (commencing with Section 21100) of Division 13 of the Public Resources Code [California Environmental Quality Act (CEQA)] pursuant to Section 13389 of the California Water Code.

13.
The Discharger and interested agencies and persons have been notified of the Board's intent to amend Order No. 01-072 and have been provided an opportunity to submit their written views and recommendations.  The Board’s Fact Sheet and Response to Comments are hereby incorporated by reference.

14.
The Board, in a public meeting, heard and considered all comments pertaining to the discharge.

IT IS HEREBY ORDERED, that Order No. 01-072 is amended as described in the following items.  To distinguish the original language contained in Order No. 01-072 from that contained in this Order, amendments are highlighted by underlining additions and striking through deletions, except for those specified as “Add,” “Remove,” or “Replace.”  All numbered elements in Order No. 01-072 shall be considered as having been renumbered to accommodate additions and deletions in this permit amendment.

A.
Amendments To Findings


1.
In accordance with Order No. WQO 2002-0012, Conclusion No. 16, add the following finding as Finding 27.

“27.
Water Quality Based Effluent Limitation:  The WQBELs regulating toxic substances are derived from water quality criteria listed in the Basin Plan, the National Toxic Rule, the California Toxic Rule, the U.S. EPA Gold Book, and/or Best Professional Judgment (BPJ).  This Order’s WQBELs are revised and updated from the previous permit’s limits and their presence in this Order is based on the Reasonable Potential Analysis evaluation of the Discharger’s data, as described in the Reasonable Potential Analysis section, 


Maximum Daily Effluent Limits (MDEL) are used in this permit to protect against acute water quality effects.  It is impracticable to use weekly average limitations to guard against acute effects.  Although weekly averages are effective for monitoring the performance of biological wastewater treatment plants, the MDELs are necessary for preventing fish kills or mortality to aquatic organisms. 
a.
NPDES regulations, the SIP, and U.S. EPA’s Technical Support Document (TSD) provide the basis to establish MDELs:

NPDES regulations at 40 Code of Federal Regulations section 122.45(d) state: 

“For continuous discharges all permit effluent limitations, standards, and prohibitions, including those necessary to achieve water quality standards, shall unless impracticable be stated as (Emphasis added.):

(1)
Maximum daily and average monthly discharge limitations for all discharges other than publicly owned treatment works; and 

(2)
Average weekly and average monthly discharge limitations for POTWs.” 
b.
The SIP (page 8, Section 1.4) requires WQBELs be expressed as maximum daily effluent limitations (MDELs) and average monthly effluent limitations (AMELs). 

c.
The TSD (page 96) states a daily maximum limitation is appropriate for two reasons:




(1)
The basis for the 7-day average for POTWs derives from the secondary treatment requirements. This basis is not related to the need for assuring achievement of water quality standards.





(2)
The 7-day average, which could comprise up to seven or more daily samples, could average out peak toxic concentrations and therefore the discharge’s potential for causing acute toxic effects would be missed.  A maximum daily limit would be toxicologically protective of potential acute toxicity impacts.”

2.
Renumber Finding Nos. 27 through 66 of Order No. 01-072 to be Findings 28, 29… to 67. 

3.
In accordance with the last sentence of the full paragraph on page 16 and conclusion No. 13 of Order No. WQO 2002-0012, amend Finding 31 as follows:



“Dilution and Assimilative Capacity

31 32.
In response to the State Board’s recommendation (SB Order No. WQO 2001-06), staff has evaluated the assimilative capacity of the receiving water for 303(d) listed pollutants and pollutants for which EBMUD the Discharger has reasonable potential.  The evaluation included review of RMP data (local and Central Bay stations), effluent data, and WQOs/WQC.  From this evaluation, staff has found that the assimilative capacity is highly variable due to the complex hydrology of the receiving water.  Therefore, there is uncertainty associated with the representiveness of the appropriate ambient background data to conclusively quantify the assimilative capacity of the receiving water.  Pursuant to Section 1.4.2.1 of the SIP, “dilution credit may be limited or denied on pollutant-by-pollutant basis…”  So f 

For bioaccumulative pollutants, based on best professional judgment, dilution credit is not included in calculating the final WQBEL.  However, in calculating the WQBEL for non-bioaccumulative, it is assumed there is assimilative capacity, and a 10:1 dilution is granted.  This determination is based on available data on concentrations of these pollutants in aquatic organisms, sediment, and the water column.  The 2002 303(d) list of pollutants impairing Central San Francisco Bay includes chlordane, DDT, diazinon, dieldrin, dioxin compounds, exotic species, furan compounds, mercury, PCBs, dioxin-like PCBs, and selenium.  The following factors suggest that there is no more assimilative capacity in the Bay for these pollutants.    

a.
San Francisco Bay fish tissue data shows that these pollutants, except for selenium and PAHs, exceed screening levels.  The fish tissue data are contained in "Contaminant Concentrations in Fish from San Francisco Bay 1997" May 1997.  Denial of dilution credits for these pollutants is further justified by fish advisories to the San Francisco Bay.  The Office of Environmental Health and Hazard Assessment (OEHHA) performed a preliminary review of the data from the 1994 San Francisco Bay pilot study, “Contaminated Levels in Fish Tissue from San Francisco Bay.”  The results of the study showed elevated levels of chemical contaminants in the fish tissues.  Based on these results, OEHHA issued an interim consumption advisory covering certain fish species from the Bay in December 1994.  This interim consumption advice was issued and is still in effect due to health concerns based on exposure to sport fish from the Bay contaminated with mercury, PCBs, dioxins, and pesticides (e.g., DDT).

b.
For selenium, the denial of dilution credits is based on Bay waterfowl tissue data presented in the California Department of Fish and Game’s Selenium Verification Study (1986-1990).  These data show elevated levels of selenium in the livers of waterfowl that feed on bottom dwelling organisms such as clams.  Additionally, in 1987 the Office of Environmental Health Hazard Assessment issued an advisory for the consumption of two species of diving ducks in the North Bay found to have high tissue levels of selenium.  This advisory is still in effect.

c.
For PAHs, the denial of dilution credits is based on recent evidence that suggests high molecular PAHs are bioaccumulative with impairing status under further review.  The Board staff report entitled Proposed Revisions to Section 303(d) List and Priorities for Development of Total Maximum Daily Loads, dated December 19, 2001, states:

“PAHs are known carcinogens that accumulate in shellfish tissue, but do not accumulate in fish tissue.  The weight of evidence from the Regional Monitoring Program (RMP) indicates that although water quality criteria are almost never exceeded at RMP stations (between 0 and 1% of RMP water samples individual PAHs exceeded the EPA and CRT criterion), there is evidence that PAHS may be accumulating at higher levels over time (Hoenicke, Hardin, et al., in prep.; Thompson et al., 1999).”

The Board staff Report Proposed Revisions to Section 303(d) List and Priorities for Development of Total Maximum Daily Loads also states:

“PAH water quality objectives from the California Toxics Rule (CTR) are human health-based and are therefore incomplete with respect to potential impacts to aquatic life described above.  PAHs are elevated in sediments of about half the toxic hotspot sites identified in the Bay Protection Program exhibiting a correlative (not causative) but potentially synergistic effect on aquatic life along with other chemicals, as evidenced by sediment toxicity tests and degraded benthic communities (BPTCP, 1998).  Occasional exceedances of the human health criteria in ambient samples, evidence of increasing shellfish concentrations, and preponderance of PAHs at toxic sites warrant increased assessment activities for PAHs by dischargers and cities around the region.”

For non-bioaccumulative constituents, a conservative allowance of 10:1 dilution for discharges to the Bay is necessary for protection of beneficial uses.  The basis for limiting the dilution credit is based on SIP provisions in Section 1.4.2.  The following outlines the basis for derivation of the dilution credit.

a.
A far-field background station is appropriate because the receiving waterbody (Bay) is a very complex estuarine system with highly variable and seasonal upstream freshwater inflows and diurnal tidal saltwater inputs.




b.
Due to the complex hydrology of the San Francisco Bay, a mixing zone cannot be accurately established.



c.
Previous dilution studies do not fully account for the cumulative effects of other wastewater discharges to the system.



d.
The SIP allows limiting a mixing zone and dilution credit for persistent pollutants (e.g., copper, silver, nickel and lead).

The main justification for using a 10:1 dilution credit is uncertainty in accurately determining ambient background and uncertainty in accurately determining the mixing zone in a complex estuarine system with multiple wastewater discharges.  The detailed rationale is described in the Fact Sheet.”

4.
Amend Finding 34.b. as follows,

34.35.b.
On May 23, 2001, the Discharger submitted “NPDES Feasibility Analysis for Achievement of Projected Final Effluent Limits for EBMUD Main Wastewater Treatment Plant.”  Based on the information in this report, Board staff believes that the Discharger has fulfilled all of the above requirements and is eligible for compliance schedules for copper, cyanide, mercury, and dioxin, 4,4-DDE and dieldrin.  Furthermore, the schedules established in this Order are as short as practicable.

5.
Amend Findings 35.c.(1), (2), and 35.d as follow, 

35.36.c.
Summary of RPA Determinations 

(1)
Reasonable Potential.  Based on the RPA, the following constituents have been found to have reasonable potential to cause or contribute to an excursion above water quality objectives:  chromium, copper, lead, mercury, nickel, silver, zinc, cyanide, dioxins and furans, bis(2-ethylhexyl)phthalate, 4,4’-DDE, and Dieldrin.  Based on the RPA, numeric effluent limits are required to be included in the permit for these constituents.


(2)
No Reasonable Potential.  Based on the RPA, the following constituents have been found to not show reasonable potential to cause or contribute to excursion above applicable water quality objectives: arsenic, cadmium, selenium, tributyltin and all the constituents under U.S. EPA methods 624, 625 and 608 with the exception of bis(2-ethylhexyl)phthalate.  Based on the RPA and continued consistent plant performance, effluent limits for these constituents are not needed at this time and are not included in this permit.

35. 36.d. 
Table for Specific RPA Determinations, the row for bis(2-ethylhexyl)phthalate as below,

	Constituent
	Maximum Observed Concentration, or Lowest Detection Level if not detected
	Water Quality    Objective
	Reasonable Potential

	Bis(2-ethylhexyl)phthalate
	83  4.0
	5.9
	Y N


6.
In accordance with Order No. WQO 2002-012, Conclusion No. 19, amend Finding 39.c as follow,



39 40.c.
To assist the Board in developing the TMDL, the Discharger shall may participate in a special study coordinated efforts through RMP (e.g., through BACWA and the RMP) to investigate the feasibility and reliability of different methods of increasing sample volumes to lower the detection limits for dioxins and furan compounds.  Furthermore, the Discharger shall have the preferred method, and to present the preferred method approved for approval by U.S. EPA.
7.
Remove Finding No. 41 in Order No. 01-072.


Bis (2-ethylhexyl) phthalate

41.
Phthlates are plasticizers which are environmentally persistent, resistant to treatment processes, and prone to undergo bioaccumulation.  Pursuant to Section 1.4.2.1 of the SIP, “dilution credit may be limited or denied on a pollutant-by-pollutant basis…”  Given that bis (2-ethylhexyl) phthalate is bioaccumulative, based on best professional judgment, dilution credit is not included in calculating the WQBEL.  Based on the Feasibility Analysis submitted by the Discharger, EBMUD cannot meet the calculated WQBEL.  Therefore, an interim performance based effluent limit and a compliance schedule are included in this permit.

8.  Amend Finding 61 in Order No. 01-072 as follows:

61.
For bis(ethylhexyl)phthalate, copper, mercury, cyanide, 4,4-DDE, dieldrin, and dioxin/furans, the Discharger will conduct any additional source control or pollutant minimization measures in accordance Provision F.12 of this Order.  These requirements are separate from those in with California Water Code 13263.3 and Section 2.1 of the SIP.  Section 13263.3 establishes a separate process outside of the NPDES permit process for preparation, review, approval, and implementation of such source control and pollutant minimization measures.

B.
Amendments To Prohibition

9.
In accordance with Order No. WQO2002-012, Conclusion No. 21, delete Prohibition A.5


A.5.
Discharge of water, materials, or wastes other than stormwater, which are not otherwise authorized by an NPDES permit, to a storm drain system or water of the State is prohibited.

C.
Amendment To Effluent Limits

10.
Remove the limit for bis(2-ethylhexyl)phthalate from Provision C.2, and remove final limits for 4,4-DDE and dieldrin and replace them with interim monthly limits as shown in table below:

Toxic Substances:  The effluent shall not exceed the following limits (1) (7):

	Constituent
	Daily Maximum
	Monthly Average
	Interim Daily Maximum
	Interim Monthly Average 
	Units
	Notes

	a. Chromium VI
	110
	
	
	
	g/L
	(3)

	b. Copper
	
	
	37
	
	g/L
	(1)(8)

	c. Lead
	53
	37
	
	
	g/L
	(1)

	d. Mercury
	
	
	
	87
	ng/L
	(1)(2)(6)

	e. Nickel
	59
	34
	
	
	g/L
	(1)

	f. Cyanide
	
	
	10
	
	g/L
	(1)(5)

	g. Silver
	23
	12
	
	
	g/L
	(1)

	h. Zinc
	589
	460
	
	
	g/L
	(1)

	i. Bis (2-ethylhexyl) phthalate
	
	
	
	102
	g/L
	(1)(10)

	j. 4,4-DDE
	1.2
	0.59
	
	50
	ng/L
	(1)(10)

	k. Dieldrin
	0.28
	0.14
	
	10
	ng/L
	(1)(10)

	l. TCDD Equivalent
	
	
	
	0.14
	pg/L
	(4)(6)(9)


Footnotes: 
Footnotes are unchanged by this amendment except for replacing footnote (10) content as stated below,

“(10)
These interim limits shall remain effective until September 30, 2006.  However, during the next permit re-issuance, Board staff may re-evaluate the interim limit.”

11.
Amend Provision F.17 of Order No. 01-072 as follows:

17.
SSO / TMDL Participation Requirement:  The Discharger shall participate in the development of a TMDL or SSO for copper, mercury, cyanide, 4,4-DDE, dieldrin, and dioxin/furans. By January 31 of each year, the Discharger shall submit an update to the Board to document progress made on source control and pollutant minimization measures and development of TMDL or SSO.

D.
Amendments To Self-Monitoring Program
12.
In accordance with Order No. WQO 2002-012, Conclusion 24, add footnote j.) to Table 2 of the Self-Monitoring Program as follows:


“j.)
Measurement for 1,2-Diphenylhydrazine may use azobenzene as a screen:  if azobenzene measured at >1 ug/l, then analyze for 1,2-Diphenylhydrazine.”

E.
Amendments To Fact Sheet

13.
Amend the row for bis(2-ethylhexyl)phthalate in the table under item II.A.3. of the Fact Sheet as follows:

	Constituent
	Maximum Observed Concentration, or Lowest Detection Level if not detected
	Water Quality    Objective

	Bis(2-ethylhexyl)phthalate
	83 4.0
	5.9


14.
Amend Table for Summary of Effluent Limit Calculation in item IV.B.8.b.(4) as shown below:



Removing the row for bis(2-ethylhexyl)phthalate and replacing final limits for 4,4-DDE and dieldrin with interim limits.

	Constituent
	Daily Maximum
	Monthly Average
	Interim Daily Maximum
	Interim Monthly Average 
	Basis

	i.   Bis (2-ethylhexyl)      Phthalate (g/L)
	
	5.9
	
	
	SIP, CTR

	m. 4,4-DDE (ng/L)
	1.2
	0.59
	
	50
	SIP, CTR, 

	n. Dieldrin (ng/L)
	0.28
	0.14
	
	10
	SIP, CTR


15.
Revise item IV.B.8.c. as follow: 


c.
Effluent Limits Proposed to be Included in the Permit:  Based on RPA, chromium, copper, lead, mercury, nickel, cyanide, silver, dioxin TEQ, Zinc, bis (2-ethylhexyl) phthalate, 4,4-DDE, and dieldrin have been found to have reasonable potential to cause or contribute to exceedance of water quality objectives.  Please see Attachments for calculations.

16.
Delete items IV.B.12, 13 and 14. 

12.
Bis(2-ethylhexyl)phthalate – Further Discussion and Rationale for Effluent Limit:



Bis (2-ethylhexyl) phthalate is bioaccumulative.  Therefore, even though there is no background value, a final WQBEL can still be calculated using dilution ratio (D) of zero.  Based on comparison of the MEC, Minimum Level (ML) and calculated AMEL for bis(2-ethylhexyl)phthalate, the Discharger can comply with the water quality based effluent limit based on compliance with commercially available analytical MLs specified in the SIP.  Therefore, the compliance schedule originally proposed in the T.O. is not necessary.

13.
Dieldrin – Further Discussion and Rationale for Effluent Limits:




Based on comparison of the MEC, Minimum Level (ML) and calculated AMEL for Dieldrin, the Discharger can comply with the water quality based effluent limit based on compliance with commercially available analytical MLs specified in the SIP.  Therefore, the compliance schedule originally proposed in the T.O. is not necessary.

14.
4,4-DDE Further Discussion and Rationale for Effluent Limits:




Based on comparison of the MEC, Minimum Level (ML) and calculated AMEL for 4,4-DDE, the Discharger can comply with the water quality based effluent limit based on compliance with commercially available analytical MLs specified in the SIP.  Therefore, the compliance schedule originally proposed in the T.O. is not necessary.

F.
Order Effective and Expiration Dates


This Order shall become effective on October 1, 2003 and expires on June 30, 2006.

I, Loretta K. Barsamian, Executive Officer, do hereby certify that the foregoing is a full, true, and correct copy of an Order adopted by the California Regional Water Quality Control Board, San Francisco Bay Region, on September 17, 2003.




















LORETTA K. BARSAMIAN






Executive Officer
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