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EAST BAY MUNICIPAL UTILITY DISTRICT
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PUBLIC NOTICE:

Written Comments

· Interested persons are invited to submit written comments concerning this draft permit amendment.  The comments should be sent to 1515 Clay Street, Suite 1400, Oakland, CA  94612.  Attention, Jenny Chen.

· Comments must be received by the California Regional Water Quality Control Board, San Francisco Region (the Regional Board) no later than 5:00 p.m. on September 2, 2003.
Public Hearing

· The Tentative Order will be considered for adoption by the Regional Board at a public hearing during the Regional Board’s regular monthly meeting at: Elihu Harris State Office Building, 1515 Clay Street, Oakland, CA; 1st floor Auditorium. 

· This meeting will be held on:

 September 17, 2003, starting at 9:00 am.

Additional Information

· For additional information about this matter, interested persons should contact Regional Board staff member Ms. Jenny Chen, Phone: (510) 622-2485; email: jc@rb2.swrcb.ca.gov
I. INTRODUCTION

This Fact Sheet contains information regarding an amendment to the Waste Discharge Requirements and National Pollutant Discharge Elimination System (NPDES) permit for East Bay Municipal Utility District, Special District No. 1 (EBMUD, the Discharger) for discharges from its secondary level wastewater treatment plant.  This Fact Sheet describes the factual, legal, and methodological basis for the proposed permit amendment and provides supporting documentation to explain the rationale and assumptions used in deriving the limits contained in the permit amendment.


This Order is to amend the Board’s Order No. 01-072 to 1) comply with State Board’s Order No. WQO 2002-0012, and 2) reflect new information on bis(2-ethylhexyl)phthalate, and on compliance determination at minimum levels that was not available at the time Order No. 01-072 was adopted.  

A.
Discharge Description


The Discharger owns and operates the East Bay Municipal Utility District, Special District No. 1 wastewater treatment plant, located at 2020 Wake Avenue in Oakland.  The plant provides secondary treatment of wastewater from domestic, commercial and industrial sources from the cities of Albany, Alameda, Berkeley, Emeryville, Oakland, Piedmont, and Stege Sanitary District.  

B.
Discharge Point


The treated wastewater is discharged through a submerged diffuser adjacent to the San Francisco-Oakland Bay Bridge about 5,664 feet off shore at a depth of 45 feet below mean lower low water (Longitude 122 deg., 20 min., 55 sec.; Latitude 37 deg., 49 min., 2 sec.).  

II.
Rationale For Removing Bis(2-ethylhexyl)phthalate Limit 

The Discharger indicated in its petition to State Board for renew of Order No. 01-072 that the effluent data used to conduct reasonable potential analysis in Order No. 01-072 are invalid.   There was likelihood of sample contamination.  The remand order allows the Discharger to provide new evidence on bis(2-ethylhexyl)phthalate in its effluent.  If the new evidence shows that there is no reasonable potential for bis(2-ethylhexyl)phthalate, a final limit is not necessary.



Bis(2-ethylhexyl)phthalate is a plasticizer, which exists in many plastic products.  Analysis of the original data, which Board staff used to conduct reasonable potential analysis during development of Order No. 01-072, indicates that the original data are invalid due to sample contamination from plastic sampling pipes or latex gloves used at laboratory.  There were a total of eight data points that exceed the water quality objective of 5.9 µg/L (see the highlighted section of the attached).  Among the eight samples with high concentrations, seven are composite samples, which individual grabs were combined at the end of a compositing protocol.  This suggests that samples might be contaminated during the compositing process.  The one grab sample with high result was taken from plastic tubing going to the bioassay test tank.   



The Discharger conducted a bis(2-ethylhexyl)phthalate Special Study on their effluent from October 22, 2002 to January 9, 2003.  Attached Table 2 gives the special study results.  All results that met the data quality objectives were less than 5.9 µg/L, the water quality objective (see Attachment 3 for Final Report on Special Study of bis(2-ethylhexyl)Phthalate for method of determining data quality objective) for bis(2-ethylhexyl)phthalate.  This Special Study indicates there is no reasonable potential for bis(2-ethylhexyl)phthalate in the Discharger’s effluent. 

The Board proposes to amend Order No. 01-072 to state that there is no reasonable potential for bis(2-ethylhexyl)phthalate, and to remove the effluent limit for it.  This modification of permit requirements is made in accordance with 40 CFR 122.62(a)(2) in consideration of the new information provided by the Discharger.  


III.

Rationale for Replacing Final Limits for 4,4-DDE and Dieldrin with Interim Limits

Order No. 01-072 established final water quality based effluent limits (WQBEL) for 4,4-DDE and dieldrin.  These limits were based on reasonable potential trigger 2, which determines that limits are necessary if ambient background is above the criteria.  EBMUD requested a compliance schedule in a letter report dated May 23, 2001.  Their case was that the effluent was non-detect for these pesticides.  But with the detection levels above the WQBELs, it was infeasible to demonstrate immediate compliance with the final WQBELs.  The Board rejected this request because U.S. EPA comments dated May 24, 2001. U.S. EPA states:

"Under SIP procedures, the data shows the discharger in compliance; non-detects are treated as zero, so the discharger could meet any limitation.  It is unclear to us how the discharger will be able to show infeasibility, if in fact the SIP defines the discharger as being in compliance." 

In an October 2002 appellate court ruling (WaterKeepers vs. SWRCB), however, the court ruled that the SIP does not define the discharger as being in compliance when data are below SIP “Minimum Levels” (based on analytical quantification levels).  This ruling, therefore, removes the basis for U.S. EPA’s comment on – and the Board’s resulting rejection of – EBMUD’s compliance infeasibility determination.

As such, in light of the appellate court decision, the Board concurs with EBMUD’s May 23, 2001, demonstration of infeasibility to achieve immediate compliance with the WQBELs for 4,4-DDE and dieldrin.  The Board proposes to replace the final limits in Order No. 01-072 with the interim limits at the lowest level EBMUD can feasibly demonstrate compliance:  the Minimum Levels in the SIP.  This modification of permit requirements is made in accordance with 40 CFR 122.62(a)(15) to correct a mistaken interpretation of 2.4.5 Compliance Determination in the SIP.

The table below shows the discharge’s minimum detection limits, water quality objectives, final WQBELs from Order No. 01-072, and the proposed interim limits based on Minimum Levels.

	


	4,4-DDE
	Dieldrin

	Minimum Detection Limit in Discharge, µg/L
	0.0011
	0.0013

	Water Quality Objective, µg/L
	0.00059
	0.00014

	Daily Max. Limit in Order No. 01-072, µg/L
	0.0012
	0.00028

	Monthly Avg. Limit in Order No. 01-072, µg/L
	0.00059
	0.00014

	Minimum Levels in SIP, and Proposed Interim Limits, µg/L
	0.05
	0.01


IV.
Rationale for Other Amendments to Findings

Order No. WQO 2002-0012 remanded certain issues for reconsideration or clarification.  The changes address the last sentence of full paragraph on page 16 of Order No. WQO 2002-0012 and Conclusion Nos. 13, 16, 19, 21 and 24 of Order No. WQO 2002-0012.  These are as follows:

The last sentence of the full paragraph on page 16 of Order No. WQO 2002-0012 reads: 

“If the Regional Board rejects the conclusions of the District’s dilution study based on uncertainty, the Regional Board must articulate the sources of uncertainty and indicate what additional kinds of evidence or analysis would be required to eliminate the uncertainty.”  

The Amendment adds language to the Finding and Fact Sheet to clarify the basis for limiting the dilution credit to 10:1.

The main justification for using a 10:1 dilution credit is uncertainty in accurately determining ambient background and uncertainty in accurately determining the mixing zone in a complex estuarine system with multiple wastewater discharges.

a.
Complex Estuarine System Necessitates Background - The SIP allows background to be determined on a discharge-by-discharge or water body-by-water body basis (SIP section 1.4.3).  Consistent with the SIP, Board staff has chosen to use a water body-by-water body basis because of the uncertainties inherent in accurately characterizing ambient background in a complex estuarine system on a discharge-by-discharge basis.



With this in mind, the Yerba Buena Island and Richardson Bay Stations fit the guidance for ambient background in the SIP compared to other stations in the Regional Monitoring Program.  The SIP states that background data are applicable if they are “representative of the ambient receiving water column that will mix with the discharge.”  Board staff believe that data from these stations are representative of water that will mix with the discharged from EBMUD’s outfall.  Although these stations are located near the Golden Gate, they would represent the typical water flushing in and out the Bay area each tidal cycle.  For most of the Bay Area, the waters represented by these stations make up a large part of the receiving water that will mix with the discharge.

b.
Uncertainties Prevent Accurate Mixing Zones in Complex Estuarine System - There are uncertainties in accurately determining the mixing zones for each discharge.  The models that have been used by dischargers to predict dilution have not considered the three-dimensional nature of the currents in the estuary resulting from the interaction of tidal flushes and seasonal fresh water outflows.  Salt water is heavier than fresh water.  Colder salt water from the ocean flushes in twice a day generally under the warmer fresh rivers waters that flows out annually.  When these waters mix and interact, complex circulation patterns occur due to the different densities of these waters.  The location changes are depending on the strength of each tide and the variable rate of delta outflow.  Additionally, sediment loads to the Bay from the Central Valley also change on a longer-term basis.  These changes can result in changes to the depths of different parts of the Bay making some areas more shallow and/or other areas more deep.  These changes affect flow patterns that in turn can affect the initial dilution achieved by a Discharger’s diffuser.


c.
Dye studies do not account for cumulative effects from other discharges - The tracer and dye studies conducted are often not long enough in duration to fully assess the long residence time of a portion of the discharge that is not flushed out of the system.  In other words, some of the discharge, albeit a small portion, makes up part of the dilution water.  So unless the dye studies are of long enough duration, the diluting effect on the dye measures only the initial dilution with “clean” dilution water rather than the actual dilution with “clean” dilution water plus some amount of original discharge that resides in the system.  Furthermore, both models and dye studies that have been conducted have not considered the effects of discharges from other nearby discharge sources, nor the cumulative effect of discharges from over 20 other major dischargers to San Francisco Bay system.  While it can be argued the effects from other discharges are accounted for by factoring in the local background concentration in calculating the limits, accurate characterization of local background levels are also subject to uncertainties resulting from the interaction of tidal flushing and seasonal fresh water outflows described above.

d.
Mixing Zone Is Further Limited for Persistent Pollutants - Discharges to the Bay Area waters are not completely-mixed discharges as defined by the SIP.  Thus, the dilution credit should be determined using site-specific information for incompletely-mixed discharges.  The SIP in section 1.4.2.2 specifies that the Regional Board “significantly limit a mixing zone and dilution credit as necessary… For example, in determining the extent of… a mixing zone or dilution credit, the RWQCB shall consider the presence of pollutants in the discharge that are…persistent.”  The SIP defines persistent pollutants to be “substances for which degradation or decomposition in the environment is non-existent or very slow.”  The pollutants at issue here are persistent pollutants (e.g., copper, lead nickel).  The dilution studies that estimate actual dilution do not address the effects of these persistent pollutants in the Bay environment, such as their long-term effects on sediment concentrations.”

Conclusion 13.
“Although the Regional Board properly denied dilution credits for mercury, TCDD equivalents, dieldrin, and 4,4–DDE, the Regional Board must amend the permit Findings to refer to the studies documenting bioaccumulation related impairment for these pollutants.” 



The Amendment amends Findings to reference the Studies.

Conclusion 16.  
“The Regional Board properly included daily maximum effluent limitations in the permit to protect against acute water quality effects.  However, the Regional Board must include a finding in the permit on remand explaining the impracticability of weekly average limits.”  



The Amendment adds a finding to explain the impracticability of weekly average limits.

Conclusion 19.
“The Regional Board must either amend Finding 39.c to delete the language mandating participation in a study through the RMP or include a permit provision that sets forth the options discussed in the August 6, 2001 letter from the Regional Board.”



The Amendment revises Finding 39.c.

Conclusion 21.
“A prohibition against unpermitted discharges to storm drain systems or other waters of the state may only be included in permits if the prohibition is interpreted to mean that it only applies to constituents that are not anticipated in the discharge, and have not been disclosed by the discharger.  On remand the Regional Board must include clarifying language in a footnote to Prohibition A.5 that reflects this interpretation.”

The Amendment deletes Prohibition A.5 to avoid the various ways Order No. WQO 2001-0012 can be misinterpreted.  Prohibition A.5 is unnecessary because Order No. 01-072 specifies another prohibition that satisfies A.5’s intent.  Prohibition A.1 states “the discharge of treated wastewater at locations or in a manner different from that described in the Findings of this Order is prohibited, except as noted in Prohibition A.4.”

Conclusion 24.
“The Regional Board must amend the Monitoring Program in accordance with its letter that agreed to accept azobenzene as a surrogate for DPH.”



The Amendment revises the Monitoring Program.

The language in the revised Findings is consistent with language in permits recently issued by the Board. 

V.
WASTE DISCHARGE REQUIREMENT APPEALS 

Any person may petition the State Water Resources Control Board to review the decision of the Regional Board regarding these Waste Discharge Requirements.  A petition must be made within 30 days of the Board public hearing.

Attachments 
1.
Final Study Results-bis(2-ethylhexyl)phthalate






2.
Original bis(2-ethylhexyl)phthalate Data 






3.
Final Report on Special Study of Bis(2-ethylhexyl)Phthalate (Attachments II through VI are not enclosed.  They are posted in our website at www.swrcb.ca.gov/rwqcb2)
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