MEMORANDUM OF UNDERSTANDING

between the

SANTA CLARA VALLEY WATER DISTRICT

and the

SAN FRANCISCO BAY REGIONAL WATER QUALITY CONTROL BOARD

This Memorandum of Understanding (“MOU”) memorializes the understandings of the Santa Clara Valley Water District (the “District”) and the California Regional Water Quality Control Board, San Francisco Bay Region (the “Regional Board”), regarding the District contribution to the development of components of a Total Daily Maximum Load (“TMDL”) for mercury in the Guadalupe River Watershed (“Watershed Mercury TMDL”) for Regional Board consideration and use.  The Regional Board and the District are collectively referred to herein as the “Parties.”

RECITALS

A. Clean Water Act Section 303(d) establishes a water quality assessment and planning process through which states are required to identify waterbodies not meeting water quality standards, set priorities for addressing such waters, and develop load allocations designed to achieve applicable water quality standards.  The TMDL is the maximum load a water body can receive and still meet applicable water quality standards.

B. In California, the State Water Resources Control Board (“State Board”), through the nine regional water quality control boards, is responsible for the identification of waterbodies not meeting water quality standards and for the development of TMDLs, which must be submitted to and approved by the United States Environmental Protection Agency (“EPA”).  

C. The State and the Regional Board identified in their 1998 California 303(d) List and TMDL Priority Schedule several water bodies in the Guadalupe River Watershed (“Watershed”) as impaired due to presence of mercury: Calero Reservoir, Guadalupe Reservoir, Alamitos Creek, Guadalupe Creek, and Guadalupe River.  As a result, the Regional Board is required to adopt a TMDL for mercury which will address loads to these 303(d) listed waterbodies.  Mercury concerns in these waterbodies can most efficiently be addressed by undertaking a single TMDL project that concurrently considers all mercury sources in the Watershed, including all tributaries of the Guadalupe River upstream of tidal influence.   

D. In 2001, the California Legislature approved amendments to the Santa Clara Valley Water District Act (“Act”) to incorporate stream stewardship as a component of the services the District provides to the communities of Santa Clara County, in addition to wholesale water supply and flood protection.  Specific amendments to the Act empowered the District to take action  “to enhance, protect, and restore streams, riparian corridors, and natural resources in connection with carrying out the objects and purposes” of the Act. 
E. In November 2000, the District developed a Clean Safe Creeks and Natural Flood Protection Program that was passed by a two-thirds (2/3) majority approval of voters in Santa Clara County.  The measure imposed a parcel tax that included funding for the District to address impaired water bodies within the County. 

F. In 1996, the EPA, the State Board and the Regional Board, with cooperation from the District, initiated the Santa Clara Basin Watershed Management Initiative  (“WMI”) for the purpose of addressing sources of pollution and to protect water quality throughout the Santa Clara Basin watersheds by coordinating existing regulatory activities on a basin-wide scale and ensuring that problems are addressed efficiently and cost-effectively through a consensus building stakeholder-oriented process.  The WMI stakeholders include federal, state and local regulators; representatives from the business and industrial sectors; professional and trade organizations; environmental, resource conservation and agricultural groups; and local public agencies, including the District. 

G. The WMI has created the Guadalupe Mercury TMDL Work Group (“Work Group”) and Stakeholder Group (“Stakeholder Group”) for the purpose of serving as the primary vehicles for public and stakeholder participation in the development of the Watershed Mercury TMDL.  

The Work Group consists of technically proficient members of the community and/or interested parties, participating on a voluntary basis, to provide technical advice and technical review of work products to assist the District and the Regional Board to develop the technical basis for the Watershed Mercury TMDL and to respond to technical requirements as may arise from the Stakeholder Group.

The Stakeholder Group consists of interested parties and/or representatives of the community, participating on a voluntary basis, for the purpose of using the technical information produced by the Work Group to reach consensus on the elements of the Watershed Mercury TMDL, and to prepare a recommendation, subject to the WMI Core Group approval, to the Regional Board regarding the content of the Watershed Mercury TMDL, including numeric targets, load allocations, and margin of safety.

H. Watershed Mercury TMDL Phases.  The Regional Board has adopted a statewide standard eight phase TMDL project phasing process, summarized as follows:  

1. Phase 1:  Definition of project, pollutant(s)/waterbody(s), justification; Product(s): Project Definition.   

2. Phase 2:  Compile existing information, identify data needs, develop study plans, and engage stakeholders; Product(s): Project Plan.

3. Phase 3:  Data collection and analyses; Product(s): Progress Report(s), Study Report(s). 

4. Phase 4:  Project report(s) with data and analysis findings; may include impairment assessment, source and loading analysis, implementation alternatives; Product(s): Preliminary Project Report(s).

5. Phase 5:  Develop recommendations for regulatory action, compile results/findings; Product(s): Project Report (Phases 3-5 Inclusive).

6. Phase 6:  Regional Board regulatory action process; may include workshop(s), hearing(s), and referral back to Regional Board staff; Product(s): Basin Plan Amendment or Other Regulatory Action (e.g., Permit).

7. Phase 7:  Other regulatory approval; Product(s): State Board, Office of Administrative Law, EPA Approvals.

8. Phase 8:  Implementation; Product(s): Clean water.

I. The Work Group prepared a work plan for development of the Watershed Mercury TMDL, dated June 29, 2000, that was subsequently approved by the WMI core group.  Portions of the work plan served as the basis for the Scope of Work described in this MOU.  

J. The District chairs and is a participant in the Work Group and desires to contribute to the development of the Watershed Mercury TMDL by funding the collection of data that will be used to provide a scientifically sound technical basis for the Watershed Mercury TMDL.  Accordingly, the Parties have determined that it is desirable for the District to have a leadership role in, and for the Parties to work cooperatively with respect to, the development of the initial components of the Watershed Mercury TMDL.

K. The primary purpose of this MOU is to set forth the respective roles and responsibilities of the Parties with respect to the initial development of the Watershed Mercury TMDL, and to establish the scope, schedule, terms and principles which govern the District’s contribution to the development of the initial components of the Watershed Mercury TMDL for Regional Board consideration and use when it ultimately adopts the Watershed Mercury TMDL.  The Parties understand that time is of the essence in developing the Watershed Mercury TMDL.  Additionally, the Regional Board desires to recognize the District’s leadership in development of the Watershed Mercury TMDL.  

NOW, THEREFORE, the Parties hereby set forth the following understandings:    

I.
GENERAL PRINCIPLES

L. The primary purposes of the Watershed Mercury TMDL are to identify and characterize mercury sources, quantify mercury loads, develop and assign among sources waste load and load allocations designed to implement applicable water quality standards and develop an implementation plan.

M. The State and the Regional Board also have identified San Francisco Bay as impaired due to mercury.  The Regional Board is currently developing a mercury TMDL for the San Francisco Bay (“Bay Mercury TMDL”).  The Watershed drains to the Lower San Francisco Bay.  Like all significant mercury loads to the Bay, the Watershed will be assigned a load allocation in the Bay Mercury TMDL.  It is the Parties intent and expectation that implementation of the Watershed Mercury TMDL will result in load reductions sufficient to reduce loads necessary to achieve the Watershed load allocation set forth in the Bay Mercury TMDL.

N. The Watershed Mercury TMDL will address the portions of the Watershed upstream of tidal influence from San Francisco Bay.  The Watershed Mercury TMDL will address all sources of mercury to the waters of the State within the Watershed and processes controlling the uptake of mercury by biota.  Implementation actions which result in load reductions both within the Watershed and to the Bay will be recognized in both TMDL projects. 

O. The Parties agree that the process for preparation of the Watershed Mercury TMDL should involve opportunities for public participation, potentially including public meetings or other vehicles for sharing information with and receiving comments from other WMI participants and non-participating stakeholders (e.g., individuals or groups concerned with local environmental protection, environmental justice, and recreation issues, and Native American, municipal, business, and development community interests).  Although the District will assume specific responsibilities for development of many of the initial Watershed Mercury TMDL deliverables pursuant to this MOU, the Regional Board will retain certain responsibilities, as described further below, and will have the primary responsibility under this MOU to identify and actively recruit appropriate interested persons and communicate with such persons to ensure that they are provided with reasonable opportunity to participate in the development of the Watershed Mercury TMDL.  

P. The Parties intend for the Watershed Mercury TMDL to comply with all applicable state and federal TMDL requirements, and agree to use sound science, adaptive management, and public collaboration with respect to the development, consideration, and adoption of the Watershed Mercury TMDL. 

II.
ROLES AND RESPONSIBILITIES OF THE PARTIES

Q. Role and Responsibility of the Regional Board.   The Regional Board is required to establish a mercury TMDL for the Watershed at a level necessary to attain and maintain the applicable narrative and numerical water quality objectives, considering seasonal variations and a margin of safety.  Any TMDL ultimately adopted by the Regional Board must be submitted to EPA for approval.  Any TMDL requiring an amendment to the Regional Board’s Basin Plan must also be submitted to the State Board and the Office of Administrative Law for approval.  The Regional Board and the State Board are legally responsible for development and adoption of the Watershed Mercury TMDL.  The District’s contribution to the development of the Watershed Mercury TMDL to be adopted by the Regional Board shall in no way be construed as the Regional Board abrogating this legal responsibility, or as a delegation of the Regional Board’s regulatory authorities to the District.  The Regional Board retains full authority to accept, modify or reject portions of the Watershed Mercury TMDL developed by the District.  The Regional Board shall oversee and shall work collaboratively with the District with respect to the District’s efforts contributing to the development of the Watershed Mercury TMDL.  Specifically, the Regional Board shall:  



1. Have the primary responsibility for ensuring public participation in the development of the Watershed Mercury TMDL, including sending meeting notices and leading meetings.  The Regional Board may rely upon the WMI for support services including, but not limited to, maintaining contact lists, preparing draft meeting notices, coordinating locations, dates and times, taking minutes and, if necessary, cost effective contracting for mediation services to organize and facilitate public meetings. 

2. Assign a Regional Board representative to lead the Stakeholder Group, and have the primary responsibility for ensuring public participation in the Stakeholder Group.

3. Assign a Regional Board representative to serve as co-chair of the Work Group, and have the primary responsibility for ensuring public participation in the Work Group.

4. Assign a Regional Board project manager to provide on-going input, direction and guidance with respect to the technical content and sufficiency of the Watershed Mercury TMDL as it is being developed and completed, and to administer this MOU.  The Regional Board project manager shall be Carrie M. Austin, P.E.  The Regional Board may designate a different project manager upon providing ten (10) days written notice to the District.

R. Role and Responsibility of the District.  The District desires to and will contribute to the development of the Watershed Mercury TMDL as set forth in this MOU and submit associated work products to the Regional Board for its consideration and use in adopting the Watershed Mercury TMDL.  The District shall work collaboratively with and under the guidance of the Regional Board and its project manager.  The District shall also work through the WMI to fully ensure public and stakeholder participation.  In addition, the District shall:

1. Participate in the development of the Watershed Mercury TMDL in accordance with the Scope of Work and Schedule provided below.

2. Hire any consultants it sees fit to undertake the work contemplated by this MOU.  The District has already selected a consultant team (the “Consultant”) to provide services related to implementation of the District’s responsibilities for the development of the Watershed Mercury TMDL pursuant to this MOU.  The Regional Board staff, and other members of the WMI, participated in the consultant selection process and concurred with the selection.  

3. Fund both the Consultant’s services associated with District’s contribution to the development of the Watershed Mercury TMDL pursuant to this MOU and the District’s staff to support and oversee these efforts.

4. Encourage and assist the WMI in providing support services, as described in Section II.A.1 above, to ensure adequate and effective public and stakeholder participation.  Such assistance would be limited to coordinating and/or providing meeting locations, dates and times, and, if necessary and cost effective, contracting for mediation services to organize and facilitate public meetings. 

5. Assign a District representative to serve as a member of the Stakeholder Group.

6. Assign a District representative to serve as co-chair of the Work Group (with the Regional Board).

7. Assign a District project manager to implement and administer this MOU.  The District project manager shall be Mr. David D. Drury, Senior Engineer, Countywide Watershed Programs Unit.  The District may designate a different project manager upon providing ten (10) days written notice to the Regional Board.

8. Form a Technical Review Committee (“TRC”), whose members shall be approved by the Regional Board, to provide independent, objective, peer, and expert scientific review of key deliverables set forth in the Scope of Work below. 

9. Engage the Regional Board as necessary during the WMI process to resolve any issues relating to development of the Watershed Mercury TMDL.

III.
SCOPE OF WORK

S. Initial Phases.  

1. Phase 1 of the Watershed Mercury TMDL has already been completed.

2. The District agrees to undertake and have primary responsibility for completion of Phases 2 and 3 and portions of Phase 4 of the Watershed Mercury TMDL, pursuant to a schedule to be established as provided in Section III(C), and to submit the associated work product to the Regional Board for its consideration and use in ultimately adopting the Watershed Mercury TMDL.  The work will involve primarily data collection, including the identification, characterization, and quantification of mercury sources/activities and loads.  In consultation with the Regional Board staff, and with input from the Work Group and the Stakeholder Group, the District will manage and supervise this data collection effort.  

3. The Parties recognize that the ability of the District and any consultant it may employ to collect relevant data may be constrained by their limited access to property outside of the District’s control.  To the extent that the Work Group or the Regional Board desires additional data collection on properties under a third person’s control, the Regional Board shall consider using its authorities to secure access rights for the data collection effort or compel the third person to submit technical reports.  

4. The work to be undertaken by the District will produce the following work products to support the technical basis for the Watershed Mercury TMDL, which are consistent with the June 29, 2000 Work Plan prepared by the Work Group:

a. A Quality Assurance Plan to ensure the confidence level and scientific validity of the project.

b. A Preliminary Problem Statement that provides a concise description of the current understanding of the processes or factors that are most relevant to controlling mercury in the Watershed. 
c. A Synoptic Survey Plan and Report that includes field surveys to identify potential mercury sources, sinks, and methylation areas, and will include limited sampling and chemical analysis of water and sediment; it will include a Quality Assurance/Quality Control Plan consistent with EPA requirements.

d. A Project Database will be developed and maintained by the Consultant that includes acquisition, organization and/or assimilation of existing data with new data produced by the project.
e. A Draft Conceptual Model and Final Conceptual Model Report that uses existing data and data from the Synoptic Survey Report to relate mercury sources and transport processes with water quality.  The Conceptual Model will be reviewed by the Work Group, Stakeholder Group, and the TRC.

f. A Data Collection Plan and Data Collection Report, based on the Conceptual Model Report that includes comprehensive water and sediment sampling and laboratory analyses to refine the Conceptual Model and provide the scientific basis for establishing targets, mercury loads, and a comprehensive monitoring program.  The Data Collection Plan will include a Quality Assurance/Quality Control Plan consistent with EPA requirements.  The Data Collection Plan and Report will be reviewed by the Work Group, Stakeholder Group, and the TRC. 

T. Subsequent Phases.   The District has only secured funding and authority to undertake the work towards the development of the Watershed Mercury TMDL as set forth in Section III(A), above.  Accordingly, responsibility for all remaining phases of the development of the Watershed Mercury TMDL will not reside with the District, unless the District secures additional funding and authority to assume additional responsibilities, and the Parties amend, or supplement through an addendum, this MOU to provide for the District to contribute its services to specified activities involved in these latter phases of the development of the Watershed Mercury TMDL.  The Regional Board is ultimately responsible for producing a preliminary and final TMDL report and adopting any Basin Plan amendment.   These subsequent phases include developing numeric targets, determining the assimilative capacity of the Watershed, allocating loads, developing an effective implementation plan and a monitoring program to measure the effectiveness of implementation actions and progress toward reaching the TMDL targets.  Both parties intend to work together in partnership to coordinate with the WMI and to seek the necessary funds to assure that a scientifically sound and effective TMDL is produced.

U. Watershed Mercury TMDL Development Schedule.  Within eight weeks of the adoption of this MOU by the District’s Board of Directors and the Regional Board, the Parties, in consultation with the Work Group, shall reach agreement on a schedule for delivery of the work products outlined in Section III.A.4, above, with a final date of no later than October 31, 2004.  Work products to be provided to the Regional Board as they are developed in conjunction with the Work Group.
IV. CONSIDERATION FOR THE DISTRICT’S CONTRIBUTIONS AND ACTIVITIES

V. The Regional Board acknowledges that the work the District will be funding under this MOU will improve the technical basis for the Watershed Mercury TMDL, and as such, assist the Regional Board in making scientifically sound decisions regarding load allocations and establishing an appropriate implementation plan.  The Regional Board will support the District’s efforts to obtain funding for the Watershed Mercury TMDL implementation action costs.  In addition, the Regional Board recognizes that the District’s overall leadership in and monetary and staff contributions to the development of the Watershed Mercury TMDL are also intended to address implementation actions for the Bay Mercury TMDL.   

W. The Regional Board strongly encourages dischargers to undertake implementation actions prior to EPA approval of TMDLs (“Early Implementation”).  Early Implementation activities in the Watershed which result in decreases in mercury loads, or prevent increases in mercury loads, or decrease mercury methylation, will be recognized by accounting for them in the load allocations and implementation plans associated with the Watershed and Bay Mercury TMDLs.  Such recognition may manifest itself in providing credits under any offset/pollutant trading program and/or in compliance schedules for the District’s mercury implementation actions under the Watershed Mercury TMDL and Bay Mercury TMDL implementation plans.  Examples of the District’s Early Implementation actions include, but are not limited to:  (1) the District’s capital projects and on-going operational and maintenance activities (including sediment removal) related to the streams, creeks and reservoirs within the Watershed, which may have environmental benefits, including mass removal of mercury from the Watershed system, and decreases in mercury methylation (“District Projects”); and (2) actions taken in response the Natural Resource Damages Assessment by the State and federal governments pursuant to the Comprehensive Environmental Response, Compensation and Liability Act.  

X. With respect to Regional Board permitting or approvals of any future District Projects or approval of any revisions to existing District Projects, in order to avoid duplicative mercury monitoring activities, the Regional Board will consider and determine, in its absolute sole discretion, whether project-specific mercury monitoring requirements are necessary in light of the mercury monitoring and data collection activities undertaken for the Watershed Mercury TMDL.  Any Regional Board determination that the monitoring and/or data collection activities undertaken serve the purpose of any project-specific monitoring that would otherwise be imposed on the District in the absence of such monitoring and/or data collection activities will be reflected in the Regional Board’s permits or approvals.  

VI. DISPUTE RESOLUTION

A. This MOU requires that the Parties work together in good faith to achieve the intent of this MOU.  In the event that a dispute arises as to the proper interpretation of the respective rights and responsibilities of the Parties under this MOU, or as to any other aspect of this MOU, the Parties agree that they each will assign the appropriate individuals to meet and make good faith efforts to negotiate for no more than five (5) days in order to arrive at a resolution of the dispute, and, if necessary, the Executive Officer of the Regional Board and the General Manager of the District shall undertake additional efforts to resolve the dispute, including by agreeing to request an independent, mutually agreed upon mediator to facilitate further negotiations, at the District’s expense. 

B. Nothing herein shall prevent the Parties from exercising its rights under Section VI(F) below. 

VI.
MISCELLANEOUS

C. Submission of Documents and Deliverables.  Any and all documents, reports, plans and other deliverables required to be submitted by the District to the Regional Board hereunder shall be submitted in both electronic and hard copy.  Document hard copies shall consist of one reproduction-ready master, and at least one complete copy.  The database shall be provided in electronic format only.

D. Notices/Correspondence.  

1. Except as otherwise provided elsewhere in this MOU, all written correspondence from the Regional Board to the District relevant to the Watershed Mercury TMDL and this MOU shall be addressed to the Santa Clara Valley Water District Clerk of the Board, with copies addressed to Mr. Beau Goldie, Assistant Operating Officer, Office of Countywide Watershed Management, and to the District project manager designated pursuant to Section II.B.7.  

2. Except as otherwise provided elsewhere in this MOU, all written correspondence from the District to the Regional Board relative to the Watershed Mercury TMDL and this MOU shall be addressed to the Regional Board project manager designated pursuant to Section II.A.4. 

E. No Rights For Non-Parties.  No rights or privileges are created or intended to be created by this MOU in anyone not a signatory to the MOU.

F. No Admissions.  By entering into this MOU, the District makes no admission of fact or law including but not limited to an admission as to having responsibilities for creating or implementing a TMDL for the Watershed or for addressing or implementing any waste load allocation or load allocation thereunder, or as to having any other responsibility or liability associated with the Regional Board’s legal obligations.  

G. Modification.  This MOU may be modified by the Parties hereto only by executing a written modification to this MOU.

H. Termination and Use of Work Products.  The Parties may withdraw from this MOU for good cause upon thirty (30) days written notice to the other Party.  Upon termination, the District will provide the Regional Board with the most up-to-date versions, if any, of all deliverables currently underway pursuant to the Scope of Work which have not previously been provided to the Regional Board, including updates to the electronic database.  Notwithstanding any termination of this MOU, the Regional Board may use and rely upon any of the information and/or work product generated by the District during the development of the Watershed Mercury TMDL.  The Regional Board’s obligation under Section IV of this MOU shall continue with respect to activities already undertaken by the District prior to the effective date of the termination.
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