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SUBJECT:
Proposed Amendment to the Water Quality Control Plan (Basin Plan) for San[image: image1.png]Anti-degradation

The proposed Basin Plan amendment would add language refering to a 1987 SWRCB
legal opinion regarding anti-degradation. BACWA requests that the proposed new
language be eliminated.

The subject 1987 legal opinion is out of date. It does not reflct adopted SWRCB
guidance issued in 1990 (Administrative Procedures Update 90-04). It also does not
reflect an important US Supreme Court decision regarding anti-degradation (Arkansas v.
Oklahoma) and other court decisions issued since 1987. Further, incorporation of the
1987 legal opinion by reference is wholly inappropriate. The 1987 opinion is 18 pages
long and includes attachments totaling 30 pages. Two of the attachments are USEPA
guidance documents prepared in 1985 and 1987. These USEPA guidance documents and
other attachments suffer similar problems as being outdated and not reflecting our current
understanding of anti-degradation.

Finally, the 1987 opinion and attached documents contain numerous significant policy
statements and interpretations that should be debated in detail in a public process before
adoption. BACWA believes that codification and implementation of the anti-degradation
policies embodied in the 1987 SWRCB legal opinion and attached documents would
create significant difficulties in the following areas: (1) community growth, (2) urban
sprawl, (3) energy usage, (4) treatment costs, and (5) water quality management.



 Francisco Bay Region to Update Water Quality Objectives and NPDES Implementation Provisions -  Hearing to Consider Adoption of Proposed Amendments [Lynn Suer 622-2422, als@rb2.swrcb.ca.gov]
CHRONOLOGY: 
1986 – Regional Board adopts numeric water quality objectives in Basin 







Plan







1995 – Regional Board adopts amended Basin Plan, retaining 1986 water 







quality objectives







April 1998 – Public Notice of Initiation of Triennial Review of the Water 







Quality Control Plan (Basin Plan)







May 2002 – CEQA Scoping meeting for Proposed Amendment

DISCUSSION:
Planning staff has prepared a proposed amendment to the Basin Plan, which updates water quality objectives in order to create regional consistency in the application of objectives throughout the San Francisco Bay Region.  The proposed objectives are based on values promulgated by U.S. EPA in the California Toxics Rule (May, 2000).  These values already apply throughout the State and in San Francisco Bay waters south of the Dumbarton Bridge.  

The goals of the proposed amendment are to:

 Update and improve the scientific bases of regional water quality objectives

 Establish regionwide consistency in the application of water quality objectives and definitions of marine, estuarine and freshwater 

 Remove obsolete NPDES implementation provisions, replacing them with provisions based on legally applicable State Board policy
 Revise sections of the Basin Plan that are out-of-date or inaccurate 
A Hearing Notice and Notice of Filing of a Draft Environmental Document were published on April 4, 2003.  At that time a supporting staff report, draft amendment, and CEQA Checklist were made available for a 45-day public review period with written comments due on May 22, 2003.  




Based on comments from both U.S. EPA and Bay Area Clean Water Agencies (BACWA), staff proposes to continue this agenda item and revise the proposed amendment to include nickel in the list of pollutants for which CTR-based objectives are proposed. The current proposed amendment does not address nickel because staff intended, in the interest of efficiency, to develop a separate Basin Plan amendment to adopt site-specific nickel objectives that are currently being developed by dischargers north of the Dumbarton Bridge (site-specific nickel objectives have already been adopted for waters south of the Dumbarton Bridge).  




However, staff agrees with EPA and BACWA that adoption of CTR-based objectives, in the interim, would resolve some issues pertaining to 303(d) listing of San Francisco Bay waters, and will clarify the permitting process.  Except for a few areas (e.g. the mouth of the Petaluma River), San Francisco Bay waters comply with the CTR-based nickel objective.   Therefore, these waters could be de-listed with respect to nickel, precluding the need for a Total Maximum Daily Load (TMDL) process.    




Since the proposed revision is regulatory, it will require a significant revision of the staff report, as well as re-Noticing the Public Hearing and Filing of Draft Environmental Document.  Staff anticipates that the revised amendment will be presented for your consideration before the end of the year.      

RECOMMEN-

DATION:

No Action Needed

ATTACHMENTS:
None
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