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Executive Summary  

The attached Revised Tentative Order will reissue the Alameda Countywide Clean Water Program municipal stormwater permit.  This reissuance includes updating the permit’s new and redevelopment performance standard, also known as Provision C.3, to more effectively address impacts of new and redevelopment projects to downstream beneficial uses from both pollutants in stormwater runoff and sediment erosion in streams caused by changes in the amount and timing of stormwater runoff.  This update of Provision C.3 is also intended to address the October 2000 “Cities of Bellflower, et al.” decision by the State Board, and is consistent with the amendment of the Santa Clara Valley municipal stormwater permit in October of 2001.  The revised Provision C.3 would include requirements that certain sizes of new and redevelopment projects include stormwater treatment measures; that those measures be properly maintained for the life of the project; that the measures be designed to treat an optimal volume or flow of stormwater runoff from the project site; and that significant changes in the way runoff occurs due to any increase in impervious surface created by the project not adversely erode creekbeds and banks downstream from the project.

There were extensive Board hearings on the Tentative Order (T.O.) on December 18, 2002, and January 22, 2003, including additional written comments accepted by the Board on the subject of cost to implement the T.O. on January 10, 2003.  After these and additional discussions with the Permittees and interested public, in which the costs of implementation were central, further revisions to the T.O. have been made.  This Staff Report describes the changes in the T.O. that have occurred since the December 18, 2002, Board meeting, with the supporting rationale.  The “redline/strikeout” version of the Revised Tentative Order is attached (Attachment 1) to assist in following the described changes.

Revisions to the Tentative Order

The Order has been modified with the intent to improve program efficiency and limit cost of implementation to local government by recommending revisions in the following areas:

Finding 37.  Add the following definitions:   For the purposes of this Order, the term “Redevelopment” is defined as a project on a previously developed site that results in the addition or replacement of impervious surface, and the term “brownfield site” means real property, the expansion, redevelopment, or reuse of which may be complicated by the presence or potential presence of a hazardous substance, pollutant, or contaminant.

Exemptions from Stormwater Treatment and HMP Requirements:

Finding 40  Inclusion of exemption from the Stormwater Treatment and HMP requirements for specific project types, including redevelopment projects that develop brownfields, transit villages within a ¼ mile of transit station, or low and moderate income housing;   

Finding 40 is revised to read as follows:  Provision C.3.f requires the Dischargers to prepare a Hydrograph Modification Management Plan (HMP), for approval by the Regional Board, to manage impacts from changes to the volume and velocity of stormwater runoff from new development and significant redevelopment projects, where these changes can cause excessive erosion damage to downstream watercourses.  Transit village type developments within ¼ to ½ mile of transit stations and/or intermodal facilities, and projects within “Redevelopment Project Areas” (as defined by Health and Safety Code Section 33000, et. seq.) that redevelop an existing brownfield site or create housing units affordable to persons of low or moderate income as defined by Health and Safety Code Section 50093,  are exempted from the requirements of C.3.f and the HMP.  Significant change in impervious surface or significant change in stormwater runoff volume or timing is unlikely in these redevelopment circumstances, because these developments would be within a largely already paved catchment, and on a site that is largely already paved or otherwise impervious.

Similarly, as specified in Provision C.3.g.v, an exemption without the requirement for alternate, equivalent offsite treatment is allowed for the following redevelopment projects after impracticability of including onsite treatment measures is established, where such projects are built as redevelopment projects as defined in Finding 14, and it is clearly demonstrated that cost of participation in alternate, equivalent offsite treatment through a regional treatment or other equivalent water quality benefit project fund will unduly burden the project: creation of housing units affordable to persons of low or moderate income as defined by Health and Safety Code Section 50093, brownfield sites, and/or transit village type developments within 1/4 mile of transit stations and/or intermodal facilities.  Not only is significant change in impervious surface or significant change in stormwater runoff volume or timing unlikely in these redevelopment circumstances, but these redevelopment projects are also likely to provide reduced water quality impacts and/or other environmental benefits in their own right.

Rationale for Finding 40 Revisions

The first part of this finding describes exemption for certain redevelopment projects from the requirements of  C.3.f., which requires adherence to the HMP, so that runoff from a developed site does not cause damage to the creek from significant increase in the peak and duration of stormwater runoff.  The projects described for this exemption are redevelopment projects which are also either brownfield developments, low to moderate income housing, or transit village developments, which involves a small walk-able (1/4 to ½ mile) distance around a transit station, which is densely developed with shops, multi-story housing and jobs.  Since these would all be redevelopment projects, which entail building on an already developed parcel, they are unlikely to fall under the Hydrograph Management Plan (HMP) requirements in any event, as the increase in peak runoff from redeveloping an already built site is likely to be small.  In addition, in response to the extensive testimony related to the Permittees’ financial status in the near term, the language seeks to avoid impacting projects for which even the small cost of stormwater treatment measures may be an impediment to the project construction in this period of very tight civic budgets.  

The exemptions for these redevelopment categories from stormwater treatment follow establishment that it is not practicable to incorporate treatment on site, and that the cost of the most affordable off-site compensatory treatment would severely burden the project.  The transit village has been discussed as potentially “self compensating,” as it is designed to significantly reduce car use by its residents and shoppers, thus reducing stormwater pollutant runoff in the nearby area.  The brownfield and low to moderate income housing project categories are included to render implementation of the permit more efficient, and reduce the economic impact of implementation on the Permittees. 

Revisions of Provision C.3.

C.3.c.i.2 and 3.  Clarification of the definition of road, and exclusion of road reconstruction from the requirement for treatment controls, if within the footprint of an existing road.  Exclusion of any activity within an existing right-of-way in a developed area;  Revise the T.O. to read as follows:

C.3.c.i.2.  Streets, roads, highways, and freeways that are under the Dischargers’ jurisdiction and that create one acre (43,560 square feet) or more of new impervious surface.  This category includes any newly constructed paved surface used primarily for the transportation of automobiles, trucks, motorcycles, and other motorized vehicles.  Excluded from this category are sidewalks, bicycle lanes, trails, bridge accessories, guardrails, and landscape features.

The last sentence of C.3.c.i.2. was added at the Permittees request to clarify the definition of included road related project components.
C.3.c.i.3. Significant Redevelopment projects.  This category is defined as a project on a previously developed site that results in addition or replacement, which combined total 43,560 ft2 or more of impervious surface on such an already developed site ("Significant Redevelopment").  Where a Significant Redevelopment project results in an increase of, or replacement of, more than fifty percent of the impervious surface of a previously existing development, and the existing development was not subject to stormwater treatment measures, the entire project must be included in the treatment measure design.  Conversely, where a Significant Redevelopment project results in an increase of, or replacement of, less than fifty percent of the impervious surface of a previously existing development, and the existing development was not subject to stormwater treatment measures, only that affected portion must be included in treatment measure design.   Excluded from this category are interior remodels and routine maintenance or repair.  Excluded routine maintenance and repair includes roof or exterior surface replacement, pavement resurfacing, repaving and road pavement structural section rehabilitation within the existing footprint, and any other reconstruction work within a public street or road right-of-way where both sides of that right-of-way are developed.

The last sentence has been expanded to remove road reconstruction from the “significant redevelopment” definition.  This was done to directly reduce resource impacts on Permittees during this difficult economic period, and because this is one of the most challenging types of redevelopment to include treatment measure in, as space is very limited, and often roads are collectors of stormwater runoff from surrounding land, and therefore treatment would necessarily involve much more capacity than for the road impervious surface alone.  However, it is also accepted that road and street stormwater runoff carries significant pollutant loads, and it is expected that more treatment options and technologies for this particularly difficult situation will appear in the near future.  We expect the co-permittees to review opportunities for and constraints to implementing treatment controls during this permit cycle, so that they may be appropriately considered for implementation in future cycles.

C.3.c.ii.  Change the low end of the size range for Group 2 projects from 5000 ft2 to 10,000 ft2 and exempt projects consisting solely of one single family home; 
C.3.c.ii. Group 2 Projects:  

The Group 2 Project definition is in all ways the same as the Group 1 Project definition above, except that the size threshold of impervious area for new and Significant Redevelopment projects is reduced from one acre (43,560 ft2) of impervious surface to 10,000 square feet.  Dischargers shall require Group 2 Projects to implement appropriate source control and site design measures and to design and implement stormwater treatment measures, to reduce stormwater pollution to the maximum extent practicable.  Projects consisting of one single family home not part of a larger common plan of development are excluded from the Group 2 Project definition, and therefore excluded from the requirement to implement appropriate stormwater treatment measures.  Implementation of this requirement shall begin by August 15, 2006, at which time the definition of Group 1 Projects is changed to include all Group 2 Projects.

Based on comments from the Permittees, and Permittee supplied estimates of potential projects subject to Group 2 (See ACCWP Comments, included with the January 22 Board Packet, Attachment 1, Table 1, Estimates of Group 1 and Group 2 Projects for certain Alameda County Cities), we understand this is the most numerous type of site on which to implement clean water solutions, and therefore carries the greatest administrative implementation and cost burden.  Excluding this category appears likely to significantly reduce the administrative burden these requirements impose on the co-permittees, allowing them to better implement stormwater treatment for the remaining covered projects.  For some relatively more built-out permittees, this exclusion is likely to exclude the vast majority of potential projects that could fall under these requirements in their jurisdiction.  

It is relatively simple to include landscape-based stormwater treatment in these projects, and we note that cumulatively, small projects are a significant source of urban runoff pollution, and this exclusion will be reviewed in future permit cycles.  

C.3.c.iii  Modify language on the opportunity for the program or discharger to propose an alternative implementation for smaller, Group 2 projects;

C.3.c.iii.  Proposal for Alternative Group 2 Project Definition:  The Program and/or any Discharger may propose, for approval by the Regional Board, an Alternative Group 2 Project definition, with the goal that any such alternative definition aim to ensure that the maximum created impervious surface area is treated for the minimum number of projects subject to Discharger review.  Any such proposal shall contain supporting information about the Dischargers' development patterns, and sizes and numbers of proposed projects for several years, that demonstrates that the proposed definition would be substantially as effective as the Group 2 Project definition in Provision C.3.c.ii.  Proposals may include differentiating projects subject to the Alternative Group 2 Project definition by land use, by focusing solely on the techniques recommended by Start at the Source for documented low pollutant loading land uses, and/or by optimum use of landscape areas required by Dischargers under existing codes as treatment measures.  Proposals may be submitted anytime, with the understanding that the Group 2 Project definition, as described in Provision C.3.c.ii, will be upheld as the default in the absence of an approved Alternative Group 2 Project definition.

This provision allows the Permittees to assess their local patterns of land use and development, consult the available research on stormwater pollutant runoff from various land use types, and propose an alternate Group 2 project definition, which represents the most effective approach to implementing stormwater treatment for the development patterns of their community or County.

C.3.e. Modification of the language to clarify the requirements for Operation and Maintenance requirements and to provide Safe Harbor, should endangered species consideration preclude required maintenance; 
C.3.e.   Operation and Maintenance of Treatment Measures:  

All treatment measures must be adequately operated and maintained by complying with the process described below.  Beginning July 1, 2004, each Discharger shall implement a treatment measures operation and maintenance (O&M) verification program (O&M Program), which shall include the following:

i.    Compiling a list of properties (public and private) and responsible operators for, at a minimum, all treatment measures implemented from the date of adoption of this Order.  Information on the location of all stormwater treatment measures shall be sent to the local vector control district.  In addition, the Dischargers shall inspect a subset of prioritized treatment measures for appropriate O&M, on an annual basis, with appropriate follow-up and correction.

ii.  Verification and access assurance shall at a minimum include:  Where a private entity is responsible for O&M, the entity’s signed statement accepting responsibility for maintenance until the responsibility is legally transferred to another entity; and access permission for representatives of the Discharger, local vector control district, and Regional Board staff strictly for the purpose of O&M verification for the specific stormwater treatment system to the extent allowable by law; and, for all entities, either:

1. A signed statement from the public entity assuming post-construction responsibility for treatment measure maintenance and that the treatment measure meets all local agency design standards; or

2. Written conditions in the sales or lease agreement requiring the buyer or lessee to assume responsibility for O&M consistent with this provision, which conditions, in the case of purchase and sale agreements, shall be written to survive beyond the close of escrow; or

3. Written text in project conditions, covenants and restrictions (CCRs) for residential properties assigning O&M responsibilities to the home owners association for O&M of the treatment measures; or 

4. Any other legally enforceable agreement or mechanism that assigns responsibility for the maintenance of treatment measures.

iii.  O&M Reporting:  The Dischargers shall report on their O&M Program in each Annual Report, starting with the Annual Report to be submitted September 15, 2005.  The Annual Report shall contain: a description of the organizational structure of the Discharger’s O&M Program; an evaluation of that O&M Program’s effectiveness; summary of any planned improvements to the O&M Program; and a list or summary of treatment measures that have been inspected that year with inspection results.

iv.  The program shall submit by June 1, 2004, a vector control plan, acceptable to the Executive Officer, after consultation with the Contra Costa Mosquito and Vector Control District.  The plan shall include design guidance for treatment measures to prevent the production of vectors, particularly mosquitoes, and provide guidance on including vector abatement concerns in O&M and verification inspection activities.

v.
The Dischargers are expected to work diligently and in good faith with the appropriate state and federal agencies to obtain any approvals necessary to complete maintenance activities for stormwater treatment measures.  If the Dischargers have done so, and maintenance approvals are not granted, where necessary, the Dischargers shall be deemed by the Regional Board to be in compliance with this Provision.

The last paragraph v. of this component states that the Permittees are in compliance, if because of endangered species presence in a treatment measure, they are unable to obtain access for maintenance after working with the appropriate agencies to gain those approvals.

C.10.d.vi. The various dioxin reduction plan submittals, and implementation dates have been considerably shortened in response to comments from NRDC.

vi.
Action Plan: The PCBs/Dioxin Plan shall describe specific steps to be taken by the Permittees for implementing any emission reduction strategies to the MEP standard.  The Plan shall note the specific actions to be taken, identify the agency(ies) responsible for implementation, and include a timeline for the completion of each action item.  The portion of the PCB/Dioxin Plan addressing action areas d.i and d.ii shall be implemented forthwith for PCBs.  The workplan that was submitted for PCBs addressing action areas d.i, d.ii, and d.iii, including a schedule for implementation, shall be refined and submitted, acceptable to the Executive Officer, by June 1, 2003.  A workplan addressing areas d.i and d.ii for dioxin-like compounds shall be submitted, acceptable to the Executive Officer, by March 1, 2004.  The portion of the PCB/Dioxin Plan addressing action area d.iv, including a schedule for implementation, shall be submitted, acceptable to the Executive Officer, within one year after adoption of this Order for PCBs and within eighteen months after adoption of this Order for dioxin-like compounds; implementation shall begin no later than one year and six months after adoption of this Order for PCBs and two years after adoption of this Order for dioxin-like compounds, although implementation of early action priorities should take place before that date.  The Permittees may coordinate with other stormwater programs and/or other organizations to implement cooperative plans and programs to facilitate implementation of the specified actions.

The Fact Sheet has been revised to clarify the process and criteria for development of a plan to limit changes in the runoff hydrograph for new and redevelopment, and hence, to prevent excessive erosion on downstream watercourses.

Attachment A – Redline/ Strikeout Version of the Revised Tentative Order

ATTACHMENT A

Redline/ Strikeout Version of the Revised Tentative Order
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