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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN FRANCISCO BAY REGION
REVISED TENTATIVE ORDER NO. R2-2003-

NPDES PERMIT NO. CAS612005

REISSUING WASTE DISCHARGE REQUIREMENTS FOR:

The Fairfield-suisun sewer district and the CITIES OF fairfield and Suisun city, which have joined together to form the fairfield-suisun urban runoff management program

The California Regional Water Quality Control Board, San Francisco Bay Region, (hereinafter referred to as the Regional Board) finds that:

Findings

Finding 1:  Incorporation of Fact Sheet

1. The Fact Sheet for the Fairfield-Suisun Urban Runoff Management Program NPDES Permit Reissuance includes cited references and additional explanatory information in support of the requirements of this Permit.  This information, including any supplements thereto, and any future response to comments on the Tentative Order, is hereby incorporated by reference.

Findings 2-3:  Existing Permit

2. The Cities of Fairfield and Suisun City and the Fairfield-Suisun Sewer District (District) (hereinafter collectively referred to as the Permittees and individually as the Permittee) have joined together to form the Fairfield-Suisun Urban Runoff Management Program (hereinafter referred to as the Program).

3. The Fairfield-Suisun Sewer District is currently subject to National Pollutant Discharge Elimination System (NPDES) Permit No. CAS612005 issued by Order No. 95-079 on April 19, 1995.  The City of Fairfield and the City of Suisun City are being included in this Order to provide for better implementation of the Program, to better define responsibility for completion of tasks, and for more direct regulatory authority over the Permittees by the Regional Board.  The more direct participation of these two cities in the Program will necessitate appropriate start up and implementation schedules in this Order.

Findings 4-5:  Permit Coverage

4. The Permittees each have jurisdiction over and/or maintenance responsibility for their respective municipal separate storm sewer systems and/or watercourses in Solano County.  (See Attachments A and B.)

5. Federal, state or regional entities within the Permittees’ boundaries, not currently named in this Order, operate storm drain facilities and/or discharge stormwater to the storm drains and watercourses covered by this Order.  The Permittees may lack jurisdiction over these entities. Consequently, the Regional Board recognizes that the Permittees should not be held responsible for such facilities and/or discharges.  The Regional Board will consider such facilities for coverage in 2003 under its NPDES permitting scheme pursuant to United States Environmental Protection Agency (USEPA) Phase II stormwater regulations.  Under Phase II, the Regional Board intends to permit these federal, state, and regional entities either directly, or potentially through use of a Statewide Phase II NPDES General Permit.

Findings 6-8:  Permit Background

6. On October 19, 1999, the Permittees and the Program submitted a permit re-application package that included a completed Application/Report of Waste Discharge for reissuance of waste discharge requirements under the NPDES permit referenced in Finding 3 (hereinafter referred to as the Permit) to discharge stormwater runoff from storm drains and watercourses under the Permittees' jurisdictions.

7. The application requirements that the Regional Board has determined to be applicable to the Permittees include submittal of the Program’s Storm Water Management Plan: FY 1999-2000 to FY 2004-2005 (Management Plan) to reduce the discharge of pollutants in stormwater to the maximum extent practicable (MEP) and to effectively prohibit non-stormwater discharges into municipal storm drain systems and watercourses within the Permittees’ jurisdictions.

8. The intent of the Management Plan is to reduce the discharge of pollutants in stormwater to the maximum extent practicable, and in a manner designed to achieve compliance with water quality standards and objectives, and effectively prohibit non-stormwater discharges into municipal storm drain systems and watercourses within the Permittees' jurisdictions.  The Management Plan fulfills the Regional Board's permit application requirements, and it will be improved and revised in accordance with the provisions of this Order.

Findings 9-15:  Management Plan

9. The Management Plan describes a framework for management of stormwater discharges during the term of the Permit.  The title page and table of contents of the Program’s Management Plan are attached to this Order.  The Management Plan describes the Program's goals and objectives and the annual reporting and program evaluation process. Performance goals, which represent the baseline level of effort required of each of the Permittees, are contained in the Management Plan.  The performance goals serve as a reference point upon which to base effectiveness evaluations and consideration of opportunities for improving them.

10. The Management Plan, including the performance goals, is incorporated in the Permit by reference and enforceable as such, and is considered an enforceable component of this Order.

11. Program activities are focused on the following components:

• 
Overall Program Management and Legal Authority

· Illicit Discharge Controls

· Industrial and Commercial Business Controls

· Municipal Government Maintenance Activities

· New Development and Redevelopment

· Watershed Awareness and Collaborative Activities

· Public Information and Participation

12. Through the Public Information and Participation (PIP) component, the Program provides information to residents in order to educate them about stormwater pollution and change behaviors that adversely affect water quality.  PIP activities are conducted locally, Program-wide and in collaboration with other regional agencies.  The Management Plan states that, at as part of its Standard Tasks, the Program will continue to provide household hazardous waste disposal education, continue and maintain storm drain stenciling activities, and continue environmental education programs at local schools.  As part of the Management Plan’s Tasks for Steady Improvement, the Program seeks to improve this component by coordinating more effectively with local groups and other Management Plan components and by expanding citizen involvement activities.

13. The Management Plan contains performance goals and supporting information to address the post-construction and construction phase impacts of new development and significant redevelopment projects on stormwater quality.

14. The goal of Industrial and Business Controls component is to reduce or eliminate adverse water quality impacts from activities conducted at any industrial and commercial site within the Permittees’ jurisdictions that have a potential for significant urban runoff pollution.  The Management Plan describes how the Program will reduce, control and/or otherwise address these sources of discharges.  The performance goals for Illicit Discharge Controls describe the level of effort to conduct illicit discharge investigations, conduct illicit discharge prevention activities, and conduct reporting.  The five-year Industrial and Commercial Business Inspection Plan will ensure that each Permittee identifies high-priority areas for inspection and investigation, regularly surveys those areas at a specified frequency, identifies which staff within each Permittee will be responsible for completing field surveys, identifies how illicit discharge control activities are documented, and ensure that appropriate enforcement is taken for problem discharges.

15. The Program and the Permittees are committed to a process of evaluating the effectiveness and improving the performance goals and tasks contained in the Management Plan, which includes seeking new opportunities to control stormwater pollution and to protect beneficial uses.  Changes and updates to control measures, Best Management Practices (BMPs) and performance goals will be documented in the Annual Report and following Regional Board approval will be considered part of the Management Plan and an enforceable component of this Order.

Finding 16:  Cooperative Effort Among Entities

16. The Program participates in, and contributes to, joint efforts with other entities, including regulatory agencies, public benefit corporations, universities, and citizens’ groups.  These entities may take a lead role in addressing particular sources because they are regional, statewide or national in scope, because they have different skills or expertise, or because they have appropriate regulatory authority.

Finding 17: Annual Reviews

17. The Regional Board staff will perform, in coordination with the Permittees and interested persons, an annual performance review and evaluation of the Program, the Permittees and their compliance activities.  The reviews are a useful means of evaluating overall Program effectiveness, implementation of performance goals, and improvement opportunities.  The following areas will be evaluated:

a. Overall Program and Permittee effectiveness and compliance;

b. Performance goal improvements;

c. Permittees’ coordination and implementation of watershed-based management actions (e.g., flood management, new development and construction, industrial source controls, public information/participation, monitoring); 

d. Partnership opportunities with other Bay Area stormwater programs; and 

e. Consistency in meeting maximum extent practicable measures within the Program and with other regional, statewide, and national municipal stormwater management programs.

Findings 18-25:  Applicable Federal, State and Regional Regulations

18. Section 402(p) of the federal Clean Water Act (CWA), as amended by the Water Quality Act of 1987, requires NPDES permits for stormwater discharges from separate municipal storm sewer systems, stormwater discharges associated with industrial activity (including construction activities), and designated stormwater discharges which are considered significant contributors of pollutants to waters of the United States.  On November 16, 1990, the United States Environmental Protection Agency (hereinafter US EPA) published regulations (40 CFR Part 122) which prescribe permit application requirements for municipal separate storm sewer systems pursuant to Section 402(p) of the CWA.  On May 17, 1996, USEPA published an Interpretive Policy Memorandum on Reapplication Requirements for Municipal Separate Storm Sewer Systems (MS4s), which provided guidance on permit application requirements for regulated MS4s.

19. The Regional Board adopted a revised Water Quality Control Plan for the San Francisco Bay Basin (Basin Plan) on June 21, 1995, which was approved by the State Water Resources Control Board and the Office of Administrative Law on July 21 and November 13 of 1995, respectively.  This updated and consolidated plan represents the Regional Board’s master water quality control planning document.  The Urban Runoff Management, Comprehensive Control Program section of the Basin Plan requires the Permittees to address existing water quality problems and prevent new problems associated with urban runoff through the development and implementation of a comprehensive control program focused on reducing current levels of pollutant loading to storm drains to the maximum extent practicable.  The Basin Plan comprehensive program requirements are designed to be consistent with federal regulations (40 CFR Parts 122-124) and are implemented through issuance of NPDES permits to owners and operators of storm drain systems.  A summary of the regulatory provisions is contained in Title 23 of the California Code of Regulations at Section 3912.  The Basin Plan identifies beneficial uses and establishes water quality objectives for surface waters in the Region, as well as effluent limitations and discharge prohibitions intended to protect those uses.  This Order implements the plans, policies, and provisions of the Board’s Basin Plan.

20. The State Water Resources Control Board (State Board) has issued NPDES general permits for the regulation of stormwater discharges associated with industrial activities and construction activities.  To effectively implement the New Development and Redevelopment Activities, Illicit Discharge Controls, and Industrial and Commercial Business Controls components of the Management Plan, the Permittees will conduct investigations and local regulatory activities at industries and construction sites covered by these general permits.  However, under the Clean Water Act, the Regional Board cannot delegate to the Permittees its own authority to enforce these general permits.  Therefore, Regional Board staff intend to work cooperatively with the Permittees to ensure that industries and construction sites within the Permittees’ jurisdictions are in compliance with applicable general permit requirements and are not subject to uncoordinated stormwater regulatory activities.

21. The beneficial uses of Suisun Bay and Suisun Marsh, their tributary streams and contiguous water bodies, and other water bodies within their drainage basins are listed in the Basin Plan.
22. The Regional Board considers stormwater discharges from the urban and developing areas in the San Francisco Bay Region, such as within the Permittees’ jurisdictions, to be significant sources of certain pollutants in waters of the Region that may be causing or threatening to cause or contribute to water quality impairment.  Furthermore, as delineated on the CWA Section 303(d) list, the Regional Board has found that there is a reasonable potential that municipal stormwater discharges may cause or contribute to an excursion above water quality standards for: mercury
, PCBs, dioxins, furans, diazinon, dieldrin, chlordane, DDT, copper
, in Suisun Bay; diazinon in Suisun Slough and Laurel and Ledgewood Creeks; and metals, nutrients, and organic enrichment in Suisun Marsh.  In accordance with CWA Section 303(d), the Regional Board is required to establish Total Maximum Daily Loads (TMDLs) for these pollutants to these waters in order to gradually eliminate impairment and attain water quality standards.  Therefore, certain early actions and/or further assessments by the Permittees are warranted and required pursuant to this Order.
23. The Regional Board considers the Management Plan an essential component of an urban watershed management plan for the portions of the Permittees’ jurisdictions that are currently being developed.  The Management Plan is intended to provide a framework for protection and restoration of watersheds in these areas in part through effective and efficient implementation of appropriate control measures for sources of pollutants within the watersheds.
24. The San Francisco Estuary Project, established pursuant to CWA Section 320, culminated in June of 1993 with completion of its Comprehensive Conservation and Management Plan (CCMP) for the preservation, restoration, and enhancement of the San Francisco Bay-Delta Estuary.  The CCMP includes recommended actions in the areas of aquatic resources, wildlife, wetlands, water use, pollution prevention and reduction, dredging and waterway modification, land use, public involvement and education, and research and monitoring.  Recommended actions which may, in part, be addressed through implementation of the Permittees' Management Plan include, but are not limited to, the following:

a. Action PO-2.1:  Pursue a mass emissions strategy to reduce pollutant discharges into the Estuary from point and nonpoint sources and to address the accumulation of pollutants in estuarine organisms and sediments.

b. Action PO-2.4:  Improve the management and control of urban runoff from public and private sources.

c. Action PO-2.5:  Develop control measures to reduce pollutant loadings from energy and transportation systems.

d. Action LU-1.1:  Local General Plans should incorporate watershed protection plans to protect wetlands and stream environments and reduce pollutants in runoff.

e. Action LU-3.1:  Prepare and implement Watershed Management Plans that include the following complementary elements:  1) wetlands protection; 2) stream environment protection; and, 3) reduction of pollutants in runoff.

f. Action LU-3.2:  Develop and implement guidelines for site planning and Best Management Practices.

g. Action PI-2.3:  Work with educational groups, interpretive centers, decision-makers, and the general public to build awareness, appreciation, knowledge, and understanding of the Estuary’s natural resources and the need to protect them.  This would include how these natural resources contribute to and interact with social and economic values.
25. This action to adopt an NPDES permit is exempt from the provisions of the California Environmental Quality Act (Division 13 of the Public Resources Code, Chapter 3, Section 21100, et. seq.) in accordance with Section 13389 of the California Water Code.
Findings 26-30:  Nature of Discharges and Sources of Pollutants

26. The discharge consists of the surface runoff generated from rainfall onto various land uses within the Permittees’ jurisdictions that discharge into watercourses, which in turn flow into Suisun Marsh and Suisun Bay.

27. The quality and quantity of runoff discharges varies considerably and is affected by hydrology, geology, land use, season, and sequence and duration of hydrologic event.  Pollutants of concern in these discharges are certain heavy metals, excessive sediment production from erosion due to anthropogenic activities, petroleum hydrocarbons from sources such as used motor oil, microbial pathogens of domestic sewage origin from illicit discharges, certain pesticides associated with the risk of acute aquatic toxicity, excessive nutrient loads which may cause or contribute to the depletion of dissolved oxygen and/or toxic concentrations and dissolved ammonia, trash which impairs beneficial uses including but not limited to support for aquatic life, and other pollutants which may cause aquatic toxicity in the receiving waters.

28. Certain pollutants present in stormwater and/or urban runoff may be derived from extraneous sources that Permittees have limited or no direct jurisdiction over.  Examples of such pollutants and their respective sources are polycyclic aromatic hydrocarbons (PAHs) which are products of internal combustion engine operation and other sources; heavy metals, such as copper from brake pad wear and zinc from tire wear; dioxins as products of combustion; mercury resulting from atmospheric deposition; and natural-occurring minerals from local geology.  All of these pollutants, and others, may be deposited on paved surfaces, rooftops, and other impervious surfaces as fine airborne particles, thus yielding stormwater runoff pollution that is unrelated to the particular activity associated with a given new or redevelopment project.

29. It may be more efficient to manage airborne pollutants at their sources of release and/or through reformulating pollutant-generating products rather than through treatment of stormwater.  However, unless restricted by jurisdictional limitations, Permittees can implement structural treatment control measures, or require developers to implement structural treatment control measures to reduce entry of these pollutants into stormwater and their discharge to receiving waters.

30. Retail gasoline outlets (RGOs), commonly referred to as “gas stations,” are sources for pollutants of concern in stormwater and have been widely documented as such.  The most common pollutants of concern in stormwater runoff from RGOs are heavy metals, petroleum hydrocarbons (such as Polycyclic Aromatic Hydrocarbons (PAHs)), and oil and grease.
  RGOs fall within the new development and significant redevelopment projects subject to Provision C.3 of this Order, when they meet the impervious surface thresholds within that Provision.  Pursuant to that Provision, as with any other project meeting the thresholds of that Provision, RGOs are required to incorporate appropriate source controls and design measures, and to appropriately treat stormwater runoff prior to discharge to the storm drain or local water.  As with any commercial and/or industrial activity within the Permittees’ jurisdictions that has the potential to discharge pollutants in stormwater runoff, RGOs may also be subject to regulation under other sections of the Permit and Management Plan, including the Illicit Discharge Control and Industrial and Commercial Business Controls sections.

Findings 31-41 in Support of Provision C.3:  New Development and Redevelopment Performance Goals

31. Urban Development Increases Pollutant Load, Volume, and Velocity of Runoff:  During urban development two important changes occur.  First, natural vegetated pervious ground cover is converted to impervious surfaces such as paved highways, streets, rooftops, and parking lots.  Natural vegetated soil can both absorb rainwater and remove pollutants providing a very effective natural purification process.  Because pavement and concrete can neither absorb water nor remove pollutants, the natural purification characteristics of the land are lost.  Secondly, urban development creates new pollution sources as human population density increases and brings with it proportionately higher levels of car emissions, car maintenance wastes, municipal sewage, pesticides, household hazardous wastes, pet wastes, trash, etc., which can be washed into the municipal separate storm sewer system.  As a result of these two changes, the runoff leaving the developed urban area is significantly greater in volume, velocity and pollutant load than the pre-development runoff from the same area.

32. The pollutants found in urban runoff can have damaging effects on both human health and aquatic ecosystems.  In addition, the increased flows and volumes of stormwater discharged from new impervious surfaces resulting from new development and redevelopment can significantly impact beneficial uses of aquatic ecosystems due to physical modifications of watercourses, such as bank erosion and widening of channels.

33. Water Quality Degradation Increases with Percent Imperviousness:  The increased volume and velocity of runoff from developed urban areas can greatly accelerate the erosion of downstream natural channels.  A number of studies have demonstrated a direct correlation between the degree of imperviousness of an area and the degradation of beneficial uses of downstream receiving waters.  Significant declines in the biological integrity and physical habitat of streams and other receiving waters have been found to occur with as little as a 10% conversion from natural to impervious surfaces.  Typical medium-density single-family home projects range between 25 to 60% impervious.  Even at very low densities, such as 1-2 housing units per acre, standard subdivision designs can exceed the 10% imperviousness threshold that, as noted above, is theorized to be the threshold for degradation of streams and other waters with increasing imperviousness of their catchment.
  Studies on the impacts of imperviousness on beneficial uses of waters include  “Urbanization of aquatic systems:  Degradation thresholds, stormwater detection, and the limits of mitigation,” Derek B. Booth and C. Rhett Jackson, Journal of the American Water Resources Association 33(5), Oct. 1997, pp. 1077-1089; “Urbanization and Stream Quality Impairment,” Richard D. Klein, Water Resources Bulletin 15(4), Aug. 1979, pp. 948-963; “Stream channel enlargement due to urbanization,” Thomas R. Hammer, Water Resources Research 8(6), Dec. 1972, pp. 1530- 1540; and, summaries of work on the impacts of imperviousness, including “The Importance of Imperviousness,” in Watershed Protection Techniques 1(3), Fall 1994, pp. 100-111, and “Impervious surface coverage:  The emergence of a key environmental indicator,” Chester L. Arnold et al., Journal of the American Planning Association 62(2), Spring 1996, pp. 243-259.

34. The Permittees have encouraged developers to minimize increases in impervious surfaces through a number of techniques such as described in the Bay Area Stormwater Management Agencies Association’s (BASMAA’s) “Start at the Source Design Guidance Manual for Stormwater Quality Protection,” 1999 edition (Start at the Source).  One of the techniques recommended by Start at the Source is to use permeable pavements to infiltrate stormwater while still providing a stable load-bearing surface.  For purposes of this Order, the Program may submit guidelines for use of these techniques for minimizing increases in impervious surfaces described in Start at the Source, implementation of which techniques will provide that such areas will not count toward the creation or replacement of impervious surfaces, or may be modeled differently for the purposes of sizing post-construction stormwater treatment controls, for approval of the Regional Board’s Executive Officer.
35. Because land use planning is where urban development begins, it is the phase in which the greatest and most cost-effective opportunities to protect water quality in new and redevelopment exist.  When a Permittee incorporates policies and principles designed to safeguard water resources into the General Plan and development project approval processes, it has taken a far-reaching step towards the preservation of local water resources for future generations.

36. Provision C.3 is written with the assumption that the Permittees are responsible for considering potential stormwater impacts when making planning and land use decisions.  The goal of these requirements is to address pollutant discharges and changes in runoff flows from new and significant redevelopment projects, through implementation of post-construction and treatment measures, source control, and site design measures, to the maximum extent practicable.  Neither Provision C.3 nor any of its requirements are intended to restrict or control local land use decision-making authority.

37. For the purposes of this Order, the term “Redevelopment” is defined as a project on a previously developed site that results in the addition or replacement of impervious surface, and the term “brownfield site” means real property, the expansion, redevelopment, or reuse of which may be complicated by the presence or potential presence of a hazardous substance, pollutant, or contaminant.

38. Opportunities to address stormwater pollution and hydrograph modification can be limited by current local design standards and guidance.  For example, such standards and guidance may reduce or prohibit opportunities to minimize impervious surfaces, minimize directly connected impervious area, provide for small-scale detention, and implement other management measures.  Revision of current standards and guidance can result in a significantly increased ability for project designers to minimize project impacts and can also enhance local property values, neighborhood character, and overall quality of life.  Further, revision of standards and guidance can allow implementation of site design measures in projects to meet or help meet the numeric sizing criteria in Provision C.3.d and/or the hydrograph modification limitation in Provision C.3.f.  The Hydrograph Modification Management Plan shall be limited to the mid to upstream sections of Laurel and Ledgewood Creeks.  These are the only creek sections in the Permittees’ jurisdiction that are not urbanized.

39. Certain control measures implemented or required by Permittees for urban runoff management may create a habitat for vectors (e.g., mosquitoes and rodents) if not properly designed or maintained.  Close collaboration and cooperative effort among Permittees, the Solano County Mosquito Abatement District, Regional Board staff, and the State Department of Health Services are necessary to minimize potential nuisances and public health impacts resulting from vector breeding.

40. Provision C.3.f requires the Permittees to prepare a Hydrograph Modification Management Plan (HMP), for approval by the Regional Board, to manage impacts from changes to the volume and velocity of stormwater runoff from new development and significant redevelopment projects, where these changes can cause excessive erosion damage to downstream watercourses.  Transit village type developments within ¼ mile of transit stations and/or intermodal facilities, and projects within “Redevelopment Project Areas” (as defined by Health and Safety Code Section 33000, et seq.) that redevelop an existing brownfield site or create housing units affordable to persons of low or moderate income as defined by Health and Safety Code Section 50093, are excepted from the requirements of C.3.f and the HMP.  Significant change in impervious surface or significant change in stormwater runoff volume or timing is unlikely in these redevelopment circumstances, because these developments would be within a largely already paved catchment, and on a site that is largely already paved or otherwise impervious.


Similarly, as specified in Provision C.3.g.v, an exemption without the requirement for alternate, equivalent offsite treatment is allowed for the following redevelopment projects after impracticability of including onsite treatment measures is established, where such projects are built as redevelopment projects as defined in Finding 37, and it is clearly demonstrated that cost of participation in alternate, equivalent offsite treatment through a regional treatment or other equivalent water quality benefit project fund will unduly burden the project: creation of housing units affordable to persons of low or moderate income as defined by Health and Safety Code Section 50093, brownfield sites, and/or transit village type developments within 1/4 mile of transit stations and/or intermodal facilities.  Not only is significant change in impervious surface or significant change in stormwater runoff volume or timing unlikely in these redevelopment circumstances, but these redevelopment projects are also likely to provide reduced water quality impacts and/or other environmental benefits in their own right.

41. The Regional Board recognized in its “Policy on the Use of Constructed Wetlands for Urban Runoff Pollution Control” (Resolution No. 94-102) that urban runoff treatment wetlands that are constructed and operated pursuant to that Resolution and are constructed outside of a creek or other receiving water, are urban runoff treatment systems and, as such, are not waters of the United States subject to regulation pursuant to Sections 401 or 404 of the federal CWA.  Regional Board staff is working with the California Department of Fish and Game (CDFG) and U.S. Fish and Wildlife Service (USFWS) to identify how maintenance for stormwater treatment controls required under permits such as this Permit can be appropriately streamlined, given CDFG and USFWS requirements, and particularly those that address special status species.  The Permittees are expected to work diligently and in good faith with the appropriate agencies to obtain any approvals necessary to complete maintenance activities for treatment controls.  If the Permittees have done so, when necessary and where maintenance approvals are not granted, the Permittees shall be considered by the Regional Board to be in compliance with Provision C.3.e of this Order.

Finding in Support of Provision C.4:  Public Information/Public Participation Performance Goals

42. The implementation of a Public Information and Participation Program is a critical component of a stormwater management program.  An informed and knowledgeable community is critical to the success of a stormwater program because it helps ensure greater support for the program as the public gains a greater understanding for stormwater pollution issues.  An informed community also ensures greater compliance with the program as the public becomes aware of the personal responsibilities expected of them and others in the community, including the individual actions they can take to protect or improve the quality of area waters.

Findings 43-44 in Support of Provision C.5:  Performance Goals for Municipal Maintenance

43. Provision C.5 requires the Permittees to implement the municipal maintenance performance goals as set forth in the Management Plan, including, but not limited to, activities as described below.  The work of municipal maintenance personnel is vital to minimize stormwater pollution, because personnel work directly on municipal storm drains and other municipal facilities (e.g., roads, parking lots, sidewalks, parks, landscaping, etc.).  Through work such as inspecting and cleaning storm drain drop inlets and pipes and appropriately conducting municipal construction and maintenance activities upstream of the storm drain, municipal maintenance personnel are directly responsible for preventing and removing pollutants from the storm drain.  Maintenance personnel also play an important role in educating the public and in reporting and cleaning up illicit discharges.

44. As part of the Management Plan’s steady improvement controls, the Permittees will evaluate the applicability of and ways to improve its performance goals for the following types of maintenance practices: a) management and/or removal of large woody debris and live vegetation from creek channels; b) creek bank stabilization projects; c) road maintenance and repairs in ways that prevent and control road-related erosion; and d) other public works maintenance activities that can incorporate additional BMPs to minimize the generation and discharge of sediment, and to minimize the degradation of creeks.

Finding 45:  Monitoring

45. Provision C.7 requires the annual and multi-year submittal and implementation of a Monitoring Program Plan, to include monitoring of receiving waters, in accordance with 40 CFR Parts 122.44(I) and 122.48.  The purpose of the Monitoring Program Plan is to demonstrate the effectiveness of the Program’s Management Plan and accordingly, demonstrate compliance with the conditions of the permit.  On April 15, 1992, the Regional Board adopted Resolution No. 92-043 directing the Executive Officer to implement the Regional Monitoring Program for San Francisco Bay.  Subsequent to a public hearing and various meetings, Board staff requested major permit holders in this region, under authority of Section 13267 of California Water Code, to report on the water quality of the estuary.  These permit holders, including the Permittees, responded to this request by participating in a collaborative effort through the San Francisco Estuary Institute.  This effort has come to be known as the San Francisco Estuary Regional Monitoring Program for Trace Substances (RMP).  The RMP involves collection and analysis of data on pollutants and toxicity in water, sediment and biota of the estuary. The Permittees should continue to report on the water quality of the estuary, as presently required.  Compliance with the requirement through participation in the RMP is considered to be adequate compliance.  Alternatively, the Permittees may submit and implement an acceptable alternative monitoring plan.  Annual reports from the RMP are referenced elsewhere in this Order.

Finding in Support of Provision C.8

46. Provision C.8 requires identification of non-prohibited types of discharges that the Permittees wish to exempt from Prohibition A.  For conditionally exempted discharges which are pollutant sources, the Provision requires the Permittees to identify and incorporate into the Management Plan control measures to minimize the adverse impact of such sources.  This Provision also establishes a mechanism to authorize under the permit non-stormwater discharges owned or operated by the Permittees, such as uncontaminated pumped groundwater, foundation drains, water from crawl spaces pumps, footing drains and planned and unplanned discharges from potable water sources, and water line and hydrant flushing.

Finding in Support of Provision C.9: Additional Requirements for Specific Pollutants of Concern

47. This Provision requires the Permittees to implement programs to control pollutants that have the reasonable potential to cause or contribute to exceedances of water quality standards, including programs for copper, mercury, pesticides, polycholorinated biphenyls (PCBs) and dioxin-like compounds, and sediment, pursuant to the schedule provided in the Order.  In addition, pursuant to Provision C.1 of this Order, if exceedances of water quality objectives persist notwithstanding implementation of Provisions C.2 through C.7 of this Order and the Plan, a Permittee shall report to the Regional Board on the control measures that are being implemented to reduce the amount of pollutants, and develop a plan to further address the pollutants that cause impairment over time.  In response to prior provision C.1. submissions, the Regional Board is including additional requirements in Provision C.9 of this Order to continue implementation of previously delineated pollutant specific control measures and identification and implementation of additional control measures necessary to prevent or reduce discharges of pollutants that are causing or contributing to the exceedance of water quality standards.
Findings 48-49:  Mercury

48. In 1998, the Regional Board met in a public hearing and adopted a CWA 303(d) list that classified Suisun Bay as impaired due to mercury.  This Order requires Permittees to control mercury, which has been found by the Regional Board to have the reasonable potential to cause or contribute to exceedances of water quality standards, to the maximum extent practicable.
49. As part of targeting urban runoff pollutants of concern, the Management Plan identifies a list of activities to better control the release of mercury as part of both its standard controls and steady improvement controls.


Finding 50:  Pesticides

50. This Permit requires the Permittees to address pesticides, which have been found by the Regional Board to have the reasonable potential to cause or contribute to exceedances of water quality standards.  The Program’s Management Plan and pesticide work plan (April 2001) identify a proactive list of activities to control the release of diazinon and to encourage the use of less toxic pest control alternatives.

Findings 51-54:  PCBs and Dioxins

51. US EPA lists PCBs as a potential carcinogen.  In addition, PCBs are suspected of having negative impacts on the human immune system, reproductive system, nervous system, endocrine system, and digestive system.  Although their manufacture is now banned in the United States, PCBs continue to pose a serious risk due to their persistence in the environment.  PCBs accumulate in fatty tissue.  This is important to human health in that some of the common food fishes in Suisun Bay (e.g., striped bass) are marked by relatively high fat content.  The California Office of Environmental Health and Hazard Assessment issued an interim fish consumption advisory for all of San Francisco Bay and the Delta Region, partly based on PCB concentrations found in Bay fishes.

52. Urban runoff is highly likely to be a conveyance mechanism associated with the impairment of Suisun Bay for PCBs.

53. The Order requires Permittees to control PCBs, which have been found by the Regional Board to have the reasonable potential to cause or contribute to exceedances of water quality standards, to the maximum extent practicable.  Over the past two years the Program has investigated the concentrations of PCBs in storm drain sediment and has not identified areas with elevated concentrations of PCBs relative to levels found in other Bay area urban areas.  As part of its TMDL implementation plan, the Regional Board may require the Program to conduct additional testing to further evaluate whether there are concentrations of PCBs in the Permittees’ storm drain systems that might require remediation.  The Regional Board may also require the Permittees to develop a plan to reduce discharges of PCBs in runoff.

54. Dioxins are persistent, bioaccumulative, toxic compounds that are produced from the combustion of organic materials in the presence of chlorine.  Dioxins enter the air through fuel and waste emissions, including diesel and other motor vehicle exhaust fumes and trash incineration, and are carried in rain and contaminate soil.  Dioxins bioaccumulate in fat and most human exposure occurs through the consumption of animal fats, including those from fish.

Findings 55-57:  Implementation

55. It is the Regional Board's intent that this Order shall ensure attainment of applicable water quality objectives and protection of the beneficial uses of receiving waters and associated aquatic habitat.  This Order therefore includes standard requirements to the effect that discharges shall not cause exceedances of water quality objectives nor shall they cause certain conditions to occur which create a condition of nuisance or water quality impairment in receiving waters.  Accordingly, the Regional Board is requiring that these standard requirements be addressed through the implementation of technically and economically feasible control measures to reduce pollutants in stormwater discharges to the maximum extent practicable as provided in Provisions C.1 through C.9 of this Order. Compliance with the Discharge Prohibitions, Receiving Water Limitations, and Provisions of this Order is deemed compliance with the requirements of this Order.  If these measures, in combination with controls on other point and nonpoint sources of pollutants, do not result in attainment of applicable water quality objectives, the Regional Board will invoke Provision C.1 and may reopen this Permit pursuant to Provisions C.1 and C.12 of this Order to impose additional conditions which require implementation of additional control measures.

56. It is generally not considered feasible at this time to establish numeric effluent limitations for pollutants in municipal stormwater discharges.  Instead, the provisions of this permit require implementation of BMPs to the maximum extent practicable to control and abate the discharge of pollutants in stormwater discharges.

57. The Program is organized, coordinated, and implemented based upon the “Drainage Maintenance Agreement.” The agreement is provided as Appendix B of the Management Plan.

Findings 58-62:  Public Process

58. Regional Board staff has worked in cooperation with the Program to develop a Tentative Order and the performance goals in the Management Plan.  Regional Board staff conducted a series of meetings with representatives of the Permittees.

59. The Tentative Order was released for public comments on October 4, 2002, by surface mail, electronic mails and posting on the Regional Board website.  Comments on the Tentative Order were accepted until November 4, 2002.  Based on comments received, appropriate changes were made and submitted to the Regional Board as a Revised Tentative Order for its consideration on April 16, 2003.

60. The Regional Board has notified the Permittees and interested agencies and interested persons of its intent to prescribe reissued waste discharge requirements and a reissued NPDES permit for this discharge and has provided them with an opportunity for a public hearing and an opportunity to submit their written views and recommendations.

61. The Regional Board, through public testimony in public meetings and in written form, has received and considered all comments pertaining to this Order.

62. The Regional Board will notify interested agencies and interested persons of the availability of reports, plans, and schedules, including Annual Reports, Action Plans, performance goals, and the Management Plan, and will provide interested persons with an opportunity for a public hearing and/or an opportunity to submit their written views and recommendations.  The Regional Board will consider all comments and may modify the reports, plans, or schedules or may modify this Order in accordance with applicable law.  All submittals required by this Order conditioned with acceptance by the Regional Board will be subject to these notification, comment, and public hearing procedures.

63. This Order supercedes Order Nos. 95-079.

64. This Order serves as a NPDES permit, pursuant to CWA Section 402, or amendments thereto, and shall become effective fifty days after the date of its adoption provided the Regional Administrator, US EPA, Region IX, has no objections.

IT IS HEREBY ORDERED that the Permittees, in order to meet the provisions contained in Division 7 of the California Water Code and regulations adopted hereunder and the provisions of the Clean Water Act as amended and regulations and guidelines adopted hereunder, shall comply with the following:

A. DISCHARGE PROHIBITION

The Permittees shall, within their respective jurisdictions, effectively prohibit the discharge of non-stormwater (materials other than stormwater) into the storm drain systems and watercourses.  NPDES permitted discharges are exempt from this prohibition.  Compliance with this prohibition shall be demonstrated in accordance with Provision C.1 and C.8 of this Order.  Provision C.8 describes a tiered categorization of non-stormwater discharges based on potential for pollutant content, which may be discharged upon adequate assurance that the discharge does not contain pollutants of concern, at concentrations that will impact beneficial uses or cause exceedances of water quality standards.

B. RECEIVING WATER LIMITATIONS

1. The discharge shall not cause the following conditions to create a condition of nuisance or to adversely affect beneficial uses of waters of the State:

a. Floating, suspended, or deposited macroscopic particulate matter, or foam;

b. Bottom deposits or aquatic growths;

c. Alteration of temperature, turbidity, or apparent color beyond present natural background levels;

d. Visible, floating, suspended, or deposited oil or other products of petroleum origin; and/or

e. Substances present in concentrations or quantities which will cause deleterious effects on aquatic biota, wildlife, or waterfowl, or which render any of these unfit for human consumption. 

2. The discharge shall not cause or contribute to a violation of any applicable water quality standard for receiving waters.  If applicable water quality objectives are adopted and approved by the State Board after the date of the adoption of this Order, the Regional Board may revise and modify this Order as appropriate.
C. PROVISIONS

1. Water Quality Standards Exceedances

The Permittees shall comply with Discharge Prohibition A and Receiving Water Limitations B.1 and B.2 through the timely implementation of control measures and other actions to reduce pollutants in the discharge in accordance with the Management Plan and other requirements of this permit, including any modifications.  The Management Plan shall be designed to achieve compliance with Receiving Water Limitations B.1 and B.2.  If exceedance(s) of water quality standards or water quality objectives (collectively WQSs) persist notwithstanding implementation of the Management Plan, a Permittee shall assure compliance with Discharge Prohibition A and Receiving Water Limitations B.1 and B.2 by complying with the following procedure:

a. Upon a determination by either the Permittee(s) or the Regional Board that discharges are causing or contributing to an exceedance of an applicable WQS, the Permittee(s) shall promptly notify and thereafter submit a report to the Regional Board that describes BMPs that are currently being implemented and additional BMPs that will be implemented to prevent or reduce any pollutants that are causing or contributing to the exceedance of WQSs.  The report may be incorporated in the annual update to the Management Plan unless the Regional Board directs an earlier submittal.  The report shall include an implementation schedule.  The Regional Board may require modifications to the report;

b. Submit any modifications to the report required by the Regional Board within 30 days of notification;

c. Within 30 days following approval of the report described above by the Regional Board, the Permittees shall revise the Management Plan and monitoring program to incorporate the approved modified control measures that have been and will be implemented, the implementation schedule, and any additional monitoring required; and,

d. Implement the approved revised Management Plan and monitoring program in accordance with the approved schedule.

As long as Permittees have complied with the procedures set forth above and are implementing the revised Management Plan, they do not have to repeat the same procedure for continuing or recurring exceedances of the same receiving water limitations unless directed by the Regional Board to develop additional control measures and BMPs.
2. Management Plan and Performance Goals

a. The Permittees shall implement control measures/BMPs to reduce pollutants in stormwater discharges to the maximum extent practicable.  The Management Plan shall serve as the framework for identification, assignment, and implementation of practices of such control measures/BMPs.  The Management Plan contains performance goals that address the following Program components:  Public Information and Participation, Municipal Government Maintenance, New Development and Redevelopment, Illicit Discharge Controls, and Industrial and Commercial Business Controls.  Performance goals are defined as the level of implementation necessary to demonstrate the control of pollutants in stormwater to the maximum extent practicable.  The Permittees shall implement the Management Plan, and shall subsequently demonstrate its effectiveness and provide for necessary and appropriate revisions, modifications, and improvements to reduce pollutants in stormwater discharges to the maximum extent practicable and as required by Provisions C.1 through C.10 of this Order.

b. The Management Plan shall be revised to adopt and incorporate any new performance goals developed by the Permittees or any revised performance goals identified by the Permittees through the Program’s process for evaluating and improving its effectiveness or other means described in Provision C.1.  Performance goals shall be developed or revised through a process which includes 1) opportunities for public participation, 2) appropriate external technical input and criteria for the applicability, economic feasibility, design, operation, and maintenance, and 3) measures for evaluation of effectiveness so as to achieve pollutant reduction or pollution prevention benefits to the maximum extent practicable.  New or revised performance goals may be based upon special studies or other activities conducted by the Permittees, literature review, or special studies conducted by other programs or Permittees.  New or revised performance goals shall include the baseline components to be accomplished and the method to be used to verify that the performance goal has been achieved.  The Permittees shall incorporate newly developed or updated performance goals, acceptable to the Executive Officer, into applicable annual revisions to the Management Plan and adhere to implementation of any new/revised performance goal(s).  In addition to any annual Management Plan revisions, the Permittees shall submit a compilation of all annual Management Plan revisions by four years after Board approval of this Order, which shall serve in part as the re-application for the next permit.  Following the addition/revision of a performance goal, acceptable to the Executive Officer, the Permittees for which the performance goal is applicable shall adhere to its implementation.

3. New Development and Redevelopment Performance Goals

The Permittees will continue to implement the new development and redevelopment performance goals contained in the Management Plan and improve them to achieve the control of stormwater pollutants to the maximum extent practicable in accordance with the following sections:

a. Performance Goal Implementation

The Permittees shall continue to implement and improve, as necessary and appropriate, the performance goals for new development and redevelopment controls detailed on pages 6-9 through 6-12 of the Management Plan.

b. Development Project Approval Process

The Permittees shall modify their project review processes as needed to incorporate the requirements of Provision C.3.  Each Permittee shall include conditions of approval in permits for applicable projects, as defined in Provision C.3.c, to ensure that stormwater pollutant discharges are reduced by incorporation of treatment measures and other appropriate source control and site design measures, and increases in runoff flows are managed in accordance with C.3.f, to the maximum extent practicable.  Such conditions shall, at a minimum, address the following goals:

i. Require a project proponent to implement site design/landscape characteristics where feasible which maximize infiltration (where appropriate), provide retention or detention, slow runoff, and minimize impervious land coverage, so that post-development pollutant loads from a site have been reduced to the maximum extent practicable; and

ii. For new and redevelopment projects that discharge directly (not mixed with runoff from other developed sites) to water bodies listed as impaired by a pollutant(s) pursuant to CWA Section 303(d), ensure that post-project runoff does not exceed pre-project levels for such pollutant(s), through implementation of the control measures addressed in this provision, to the maximum extent practicable, in conformance with Provision C.1.  

Modification of project review processes shall be completed by two years following adoption of this Order.
c. Applicable Projects – New and Redevelopment Project Categories

New development and significant redevelopment projects that are subject to Provision C.3 are grouped into two categories based on project size.  While all projects regardless of size should consider incorporating appropriate source control and site design measures that minimize stormwater pollutant discharges to the maximum extent practicable, new and redevelopment projects that do not fall into Group 1 or Group 2 are not subject to the requirements of Provision C.3.  Provision C.3 shall not apply to projects for which a privately-sponsored development application has been deemed complete by a Permittee or, with respect to public projects, for which funding has been committed and for which construction is scheduled to begin within two years following adoption of this Order.

i. Group 1 Projects

Permittees shall require Group 1 Projects to implement appropriate source control and site design measures and to design and implement stormwater treatment measures, to reduce the discharge of stormwater pollutants to the maximum extent practicable.  Implementation of this requirement shall begin within two years following adoption of this Order.  Group 1 Projects consist of all public and private projects in the following categories:

1. Commercial, industrial, or residential developments that create one acre (43,560 square feet) or more of impervious surface, including roof area, streets and sidewalks.  This category includes any development of any type on public or private land, which falls under the planning and building authority of the Permittees, where one acre or more of new impervious surface, collectively over the entire project site, will be created.

Construction of one single-family home, which is not part of a larger common plan of development, with the incorporation of appropriate pollutant source control and design measures, and using landscaping to appropriately treat runoff from roof and house-associated impervious surfaces (e.g., runoff from roofs, patios, driveways, sidewalks, and similar surfaces), would be in substantial compliance with Provision C.3.
2. Streets, roads, highways, and freeways that are under the Permittees’ jurisdiction and that create one acre (43,560 square feet) or more of new impervious surface.  This category includes any newly constructed paved surface used for the transportation of automobiles, trucks, motorcycles, and other motorized vehicles.  Excluded from this category are sidewalks, bicycle lanes, trails, bridge accessories, guardrails, and landscape features.
3. Significant redevelopment projects.  This category is defined as a project on a previously developed site that results in addition or replacement, which combined total 43,560 sq ft or more of impervious surface on such an already developed site ("Significant Redevelopment").  Where a Significant Redevelopment project results in an increase of, or replacement of, more than fifty percent of the impervious surface of a previously existing development, and the existing development was not subject to stormwater treatment measures, the entire project must be included in the treatment measure design.  Conversely, where a Significant Redevelopment project results in an increase of, or replacement of, less than fifty percent of the impervious surface of a previously existing development, and the existing development was not subject to stormwater treatment measures, only that affected portion must be included in treatment measure design. Excluded from this category are interior remodels and routine maintenance or repair.  Excluded routine maintenance and repair includes roof or exterior surface replacement, pavement resurfacing, repaving and road pavement structural section rehabilitation, within the existing footprint, and any other reconstruction work within a public street or road right-of-way where both sides of that right-of-way are developed.

ii. Group 2 Projects 

The Group 2 Project definition is in all ways the same as the Group 1 Project definition above, except that the size threshold of impervious area for new and Significant Redevelopment projects is reduced from one acre (43,560 sq ft) of impervious surface to 10,000 square feet.  Permittees shall require Group 2 Projects to implement appropriate source control and site design measures and to design and implement appropriate stormwater treatment measures to reduce stormwater pollution to the maximum extent practicable.  Projects consisting of one single family home not part of a larger common plan of development are excluded from the Group 2 Project definition, and therefore excluded from the requirement to implement appropriate stormwater treatment measures.  Implementation of this requirement shall begin within three and one-half years following adoption of this Order, at which time the definition of Group 1 Projects is changed to include all Group 2 Projects.

iii. Proposal for Alternative Group 2 Project Definition 
The Program and/or any Permittee may propose, for approval by the Regional Board, an Alternative Group 2 Project definition, with the goal that any such alternative definition aim to ensure that the maximum created impervious surface area is treated for the minimum number of projects subject to Permittee review.  Any such proposal shall contain supporting information about the Permittees' development patterns, and sizes and numbers of proposed projects for several years that demonstrates that the proposed definition would be substantially as effective as the Group 2 Project definition in Provision C.3.c.ii.   Proposals may include differentiating projects subject to the Alternative Group 2 Project definition by land use, by focusing solely on the techniques recommended by Start at the Source for documented low pollutant loading land uses, and/or by optimum use of landscape areas required by Permittees under existing codes as treatment measures.  Proposals may be submitted anytime, with the understanding that the Group 2 Project definition, as described in Provision C.3.c.ii will be upheld as the default in the absence of an approved Alternative Group 2 Project definition.

d. Numeric Sizing Criteria For Pollutant Removal Treatment Systems

All Permittees shall require that treatment measures be constructed for applicable projects, as defined in C.3.c, that incorporate, at a minimum, the following hydraulic sizing design criteria to treat stormwater runoff.  As appropriate for each criterion, the Permittees shall use or appropriately analyze local rainfall data to be used for that criterion.
i. Volume Hydraulic Design Basis  

Treatment BMPs whose primary mode of action depends on volume capacity, such as detention/retention units or infiltration structures, shall be designed to treat stormwater runoff equal to:

1. The maximized stormwater quality capture volume for the area, based on historical rainfall records, determined using the formula and volume capture coefficients set forth in Urban Runoff Quality Management, WEF Manual of Practice No. 23/ ASCE Manual of Practice No. 87, (1998), pages 175-178 (e.g., approximately the 85th percentile 24-hour storm runoff event); or

2. The volume of annual runoff required to achieve 80 percent or more capture, determined in accordance with the methodology set forth in Appendix D of the California Stormwater Best Management Practices Handbook, (1993), or as specified in subsequent editions of this handbook, using local rainfall data.

ii. Flow Hydraulic Design Basis

Treatment measures whose primary mode of action depends on flow capacity, such as swales, sand filters, or wetlands, shall be sized to treat:

1. 10% of the 50-year peak flow rate; or 

2. The flow of runoff produced by a rain event equal to at least two times the 85th percentile hourly rainfall intensity for the applicable area, based on historical records of hourly rainfall depths; or 

3. The flow of runoff resulting from a rain event equal to at least 0.2 inches per hour intensity.

e. Operation and Maintenance of Treatment Measures  

All treatment measures shall be adequately operated and maintained by complying with the process described below.  Beginning one year and nine months after adoption of this Order, each Permittee shall implement a treatment measures operation and maintenance (O&M) verification program (O&M Program), which shall include the following:

i. Compilation of a list of properties (public and private) and responsible operators for, at a minimum, all treatment measures implemented from the date of adoption of this Order.  Information on the location of all stormwater treatment measures shall be sent to the Solano County Mosquito Abatement District.  In addition, the Permittees shall inspect a subset of prioritized treatment measures for appropriate O&M, on an annual basis, with appropriate follow-up and correction.

ii. Verification and access assurance at a minimum shall include: where a private entity is responsible for O&M, the entity’s signed statement accepting responsibility for maintenance until the responsibility is legally transferred to another entity, and access permission to the extent allowable by law for representatives of the Permittee, local vector control district, and Regional Board staff strictly for the purpose of O&M verification for the specific stormwater treatment system to the extent allowable by law; and, for all entities, either:

1. A signed statement from the public entity assuming post-construction responsibility for treatment measure maintenance and that the treatment measure meets all local agency design standards; or

2. Written conditions in the sales or lease agreement requiring the buyer or lessee to assume responsibility for O&M consistent with this provision, which conditions, in the case of purchase and sale agreements, shall be written to survive beyond the close of escrow; or

3. Written text in project conditions, covenants and restrictions (CCRs) for residential properties assigning O&M responsibilities to the Home Owners Association for O&M of the treatment measures; or 

4. Any other legally enforceable agreement or mechanism that assigns responsibility for the maintenance of post-construction treatment measures.

iii. O&M Reporting:  the Permittees shall report on their O&M Program in each Annual Report starting with the Annual Report to be submitted November 2005.  The Annual Report shall contain a description of the organizational structure of the Permittee’s O&M Program; an evaluation of the Permittee’s O&M Program’s effectiveness; a summary of any planned improvements in the O&M Program; and a list or summary of treatment BMPs that have been inspected that year with inspection results.

iv. The Program shall submit by August 1, 2004, a vector control plan for Executive Officer approval, after consultation with the Solano County Mosquito Abatement District.  The plan shall include design guidance for treatment measures to prevent the production of vectors, particularly mosquitoes, and provide guidance on including vector abatement concerns in O&M and verification inspection activities.

v. The Permittees are expected to work diligently and in good faith with the appropriate state and federal agencies to obtain any approvals necessary to complete maintenance activities for stormwater treatment measures.  If the Permittees have done so, and maintenance approvals are not granted, where necessary, the Permittees shall be deemed by the Regional Board to be in compliance with this Provision.

f. Limitation on Increase of Peak Stormwater Runoff Discharge Rates

i. The Permittees shall manage increases in peak runoff flow and increased runoff volume, for all Group 1 Projects where such increased flow and/or volume are likely to cause increased erosion of creek beds and banks, silt pollutant generation, or other impacts to beneficial uses.  Such management shall be through implementation of a Hydrograph Modification Management Plan (HMP) in the mid to upstream sections of Laurel and Ledgewood Creeks.  The HMP, once approved by the Regional Board, shall be implemented so that post-project runoff shall not 

exceed estimated pre-project rates and/or durations, where the increased stormwater discharge rates and/or durations will result in increased potential for erosion or other significant adverse impacts to beneficial uses, attributable to changes in the amount and timing of runoff. The term duration in this section is defined as the period that flows are above a threshold that causes significant sediment transport and may cause excessive erosion damage to creeks and streams.

ii. This requirement does not apply to new development and Significant Redevelopment projects where the project discharges stormwater runoff into the downstream sections of Laurel and Ledgewood Creeks or storm drains where the potential for erosion, or other related impacts to beneficial uses, is minimal.  Such situations may include discharges into creeks that are concrete-lined or significantly hardened (e.g., with rip-rap, sackrete, etc.) downstream to their outfall in Suisun Marsh, underground storm drains discharging to Suisun Bay, and construction of infill projects in highly developed watersheds, where the potential for single-project and/or cumulative impacts is minimal.  Guidelines for identification of such situations shall be included as a part of the HMP.  However, plans to restore a creek reach may re-introduce the applicability of HMP controls, and would need to be addressed in the HMP.

iii. The HMP may identify conditions under which some increases in runoff may not have a potential for increased erosion or other impacts to beneficial uses.  Reduced controls or no controls on peak stormwater runoff discharge rates and/or durations may be appropriate in those cases, subject to the conditions in the HMP.  In the absence of information demonstrating that changes in post-development runoff discharge rates and durations will not result in increased potential for erosion or other adverse impacts to beneficial uses of the mid to upstream sections of Laurel and Ledgewood Creeks, the HMP requirements shall apply.

iv. The HMP proposal, at a minimum, shall include:

1. A protocol to evaluate potential hydrograph change impacts to downstream watercourses from proposed projects;

2. An identification of the rainfall event below which these standards and management requirements apply, or range of rainfall events to which these requirements apply;

3. A description of how the Permittees will incorporate these requirements into their local approval processes, or the equivalent; and,

4. Guidance on management practices and measures to address identified impacts.

The Permittees may prioritize which individual watersheds the HMP would initially apply to, if it is demonstrated in the HMP that such prioritization is appropriate.

The Permittees may work appropriately with the Santa Clara Valley Urban Runoff Pollution Prevention Program and/or other Bay Area stormwater programs as part of completing these requirements.  While such cooperation is encouraged, it shall not be grounds for delaying compliance beyond the schedule set forth herein.

v. The identified maximum rainfall event or rainfall event range may be different for specific watersheds, streams, or stream reaches.  Individual Permittees may use the protocol to determine a site- or area-specific rainfall event or event range standard.

vi. The HMP’s evaluation protocols, management measures, and other information may include the following:

1. Evaluation of the cumulative impacts of urbanization of a watershed on stormwater discharge and stream morphology in the watershed;

2. Evaluation of stream form and condition, including slope, discharge, vegetation, underlying geology, and other information, as appropriate;

3. Implementation of measures to minimize impervious surfaces and directly connected impervious area in new development and redevelopment projects;

4. Implementation of measures including stormwater detention, retention, and infiltration;

5. Implementation of land use planning measures (e.g., stream buffers and stream restoration activities, including restoration-in-advance of floodplains so that floodplains will be able to handle the anticipated increased flows, revegetation, use of less-impacting facilities at the point(s) of discharge, etc.) to allow expected changes in stream channel cross sections, stream vegetation, and discharge rates, velocities, and/or durations without adverse impacts to stream beneficial uses; 

6. A mechanism for pre- vs. post-project assessment to determine the effectiveness of the HMP and to allow amendment of the HMP, as appropriate; and,

7. Other measures, as appropriate.

vii. Equivalent limitation of peak flow impacts:  The Permittees may develop an equivalent limitation protocol, as part of the HMP, to address impacts from changes in the volumes, velocities, and/or durations of peak flows through measures other than control of those volumes and/or durations. The protocol may allow increases in peak flow and/or durations, subject to the implementation of specified design, source control, and/or treatment control measures and land planning practices that take into account expected stream change (e.g., increases in the cross-sectional area of stream channel) resulting from changes in discharge rates and/or durations, while maintaining or improving beneficial uses of waters.  

viii. The Permittees as a group shall complete the HMP according to the schedule below. All required documents shall be submitted for approval by the Executive Officer, based on the criteria set forth in this Order, except the HMP, which shall be submitted for approval by the Regional Board.  Development and implementation status shall be reported in the Permittees’ Annual Reports, which shall also provide a summary of projects incorporating measures to address this section and the measures used.

1. Within one year following adoption of the Order:  Submit a detailed workplan and schedule for completion of the development of a protocol to identify an appropriate limiting storm, development of guidance materials, and other required information;

2. Within two years following adoption of the Order:  Submit a draft HMP, including the analysis that identifies the appropriate limiting storm and the identified limiting storm event(s) or event range(s);

3. Within two years and six months following adoption of the Order: Submit the HMP for Regional Board approval; and,

4. Upon approval by the Regional Board, implement the approved HMP, which shall include the requirements of this Provision.  Prior to approval of the HMP by the Regional Board, the early implementation of measures likely to be included in the HMP shall be encouraged by the Permittees.

g. Alternative Compliance Determination Based on Impracticability and Compensatory Mitigation

i. The Permittees may establish a program under which a project proponent may request alternative compliance with the requirement in Provision C.3.c. to install treatment measures onsite for a given project, upon an appropriate showing of impracticability, and with a provision to treat offsite an equivalent surface area pollutant loading or quantity of stormwater runoff, or provide other equivalent water quality benefit, such as stream restoration or other activities that limit or mitigate impacts from excessive erosion or sedimentation.  The offsite location of this equivalent stormwater treatment, or water quality benefit, shall be where no other requirement in Provision C.3.c. for treatment exists, and within the same stormwater runoff drainage basin and treating runoff discharging to the same receiving water, where feasible.  Under this Provision, enhancements of existing mitigation projects are acceptable.  The Permittees should specifically define the basis for impracticability or infeasibility, which may include situations where onsite treatment is technically feasible, but excessively costly, as determined by set criteria.

ii. Regional Solutions:  The alternative compliance may allow a project proponent to participate in a regional or watershed-based stormwater treatment facility, without a showing of impracticability on the individual project site, if the regional or watershed-based stormwater treatment facility discharges into the same receiving water, where feasible.

iii. The Program is encouraged to propose a model alternative compliance program on behalf of the Permittees, for approval by the Regional Board, and for potential adoption and implementation by the Permittees.

iv. The alternative compliance program proposal should state the criteria for granting alternatives from the requirement to install treatment measures onsite; criteria for determining impracticability or infeasibility; and criteria for use of regional or watershed-based stormwater treatment facilities.  The proposal should also describe how the project sponsor will provide equivalent water quality benefits or credit to an alternative project or to a regional or watershed treatment facility and tracking mechanisms to support the reporting requirements set forth in Provision C.3.g.vi below.

v. An exemption without the requirement for alternate, equivalent offsite treatment is allowed for the following redevelopment projects after impracticability of including onsite treatment measures is established, where such projects are built as redevelopment projects as defined in Finding 14, and it is clearly demonstrated that cost of participation in alternate, equivalent offsite treatment through a regional treatment or other equivalent water quality benefit project fund will unduly burden the project: creation of housing units affordable to persons of low or moderate income as defined by Health and Safety Code Section 50093, brownfield sites, and/or transit village type developments within ¼ mile of transit stations and/or intermodal facilities.
vi. Reporting:  Each year, as part of its Annual Report, each Permittee shall provide a list of alternative projects and exemptions it granted.  For each project and exemption, the following information shall be provided:  

1. Name and location of the project for which the alternative project or exemption was granted;

2. Project type (e.g., restaurant, residence, shopping center) and size;

3. Area or percent of impervious surface in the project’s final design;

4. Reason for granting the alternative project or exemption, including, for those projects granted an exemption without the requirement for alternate, equivalent offsite treatment, a demonstration that cost of such equivalent offsite treatment unduly burdened the project; 

5. Terms of the alternative project or exemption; and,

6. The offsite stormwater treatment project receiving the benefit, and the date of completion of the project.

vii. Interim Alternative Compliance:  In the event that an alternative compliance program has not been proposed by the Program and/or a Permittee, approved by the Regional Board, or implemented by a particular Permittee by the date of implementation of Group 1 Projects, provision for an interim alternative to the requirement to install treatment measures onsite may be granted by a Permittee.  An interim alternative compliance project may be granted if the project proponent (1) demonstrates onsite impracticability due to extreme limitations of space for treatment and lack of below grade surface treatment options, and (2) presents sufficient assurance of providing equivalent offsite stormwater pollutant and/or volume treatment at another location within the drainage basin, for which construction of stormwater treatment measures is not otherwise required, discharging into the same receiving water, where feasible.  The Permittee shall be responsible for assuring that equivalent offsite treatment has occurred for any use of this interim alternative compliance, within six months of project construction, and shall report the basis of onsite impracticability and the nature of equivalent offsite treatment for each project in its Annual Report.  Any equivalent offsite treatment that does not include construction of stormwater treatment measures must be approved by the Executive Officer, based on the criteria set forth in this Order.  This interim alternative compliance clause will be void when Regional Board approves the alternative compliance program described in Provision C3.g.i-iv, above.

h. Alternative Certification of Adherence to Design Criteria for Stormwater Treatment Measures  

In lieu of conducting detailed review to verify the adequacy of measures required pursuant to Provision C.3.d, a Permittee may elect to accept a signed certification from a Civil Engineer or a Licensed Architect or Landscape Architect registered in the State of California, or another Permittee that has overlapping jurisdictional project permitting authority, that the plan meets the criteria established herein.  The Permittee should verify that each certifying person has been trained on BMP design for water quality not more than three years prior to the signature date, and that each certifying person understands the groundwater protection principles applicable to the project site (see Provision C.3.i:  Limitations on Use of Infiltration Treatment Measures).  Training conducted by an organization with stormwater treatment BMP design expertise (e.g., a university, American Society of Civil Engineers, American Society of Landscape Architects, American Public Works Association, or the California Water Environment Association) may be considered qualifying.

i. Limitations on Use of Infiltration Treatment Measures - Infiltration and Groundwater Protection  

In order to protect groundwater from pollutants that may be present in urban runoff, treatment BMPs that function primarily as infiltration devices (such as infiltration trenches and infiltration basins) shall meet, at a minimum, the following conditions:

i. Pollution prevention and source control BMPs shall be implemented at a level appropriate to protect groundwater quality at sites where infiltration devices are to be used;

ii. Use of infiltration devices shall not cause or contribute to degradation of groundwater water quality objectives;

iii. Infiltration devices shall be adequately maintained to maximize pollutant removal capabilities;

iv. The vertical distance from the base of any infiltration device to the seasonal high groundwater mark shall be at least 10 feet.  Note that some locations within the Permittees’ jurisdiction are characterized by highly porous soils and/or a high groundwater table; in these areas treatment measure approvals should be subject to a higher level of analysis (e.g., considering the potential for pollutants such as on-site chemical use, the level of pretreatment to be achieved, and similar factors);

v. Unless stormwater is first treated by a means other than infiltration, infiltration devices shall not be recommended for areas of industrial or light industrial activity; areas subject to high vehicular traffic (25,000 or greater average daily traffic on main roadway or 15,000 or more average daily traffic on any intersecting roadway); automotive repair shops; car washes; fleet storage areas (bus, truck, etc.); nurseries; and other high threat to water quality land uses and activities as designated by each Permittee; and,

vi. Infiltration devices shall be located a minimum of 100 feet horizontally from any water supply wells.

j. Site Design Measures Guidance and Standards Development

i. The Permittees shall review their local design standards and guidance for opportunities to make revisions that would result in reduced impacts to water quality and beneficial uses of waters.  In this event, the Permittees shall make any such revisions and implement the updated standards and guidance, as necessary.

Areas that may be appropriate to address include the following, which are offered as examples:

1. Minimize land disturbance;

2. Minimize impervious surfaces (e.g., roadway width, driveway area, and parking lot area), especially directly connected impervious areas;

3. Minimum-impact street design standards for new development and redevelopment, including typical specifications (e.g., neo-traditional street design standards and/or street standards recently revised in other cities, including Portland, Oregon, and Vancouver, British Columbia);

4. Minimum-impact parking lot design standards, including parking space maximization within a given area, use of landscaping as a stormwater drainage feature, use of pervious pavements, and parking maxima;

5. Clustering of structures and pavement;

6. Typical specifications or “acceptable design” guidelines for lot-level design measures, including:

· Disconnected roof downspouts to splash blocks or “bubble-ups;”

· Alternate driveway standards (e.g., wheelways, unit pavers, or other pervious pavements); and,

· Microdetention, including landscape detention and use of cisterns.

7. Preservation of high-quality open space;

8. Maintenance and/or restoration of riparian areas and wetlands as project amenities, including establishing vegetated buffer zones to reduce runoff into waterways, allow for stream channel change as a stream’s contributing watershed urbanizes, and otherwise mitigate the effects of urban runoff on waters and beneficial uses of waters (may also be considered treatment measures); and,

9. Incorporation of supplemental controls to minimize changes in the volume, flow rate, timing, and duration of runoff, for a given precipitation event or events.  These changes include cumulative hydromodification caused by site development. Measures may include landscape-based measures or other features to reduce the velocity of, detain, and/or infiltrate stormwater runoff (may also be considered treatment measures).

ii. The standards and guidance review shall be completed according to the schedule below.  A summary of review, revision, and implementation status shall be submitted for acceptance by the Executive Officer and reported in the Permittees’ Annual Reports, beginning with the Annual Report due November 1, 2005.

1. No later than the November 1, 2003, Annual Report submittal date:  The Permittees shall submit a detailed workplan and schedule for completion of the review of standards and guidelines, any proposed revisions thereto and any implementation of revised standards and guidance;

2. No later than one year following submittal of the workplan:  The Permittees shall submit a draft review and analysis of local standards and guidance, opportunities for revision, and any proposed revised standards and guidance; and,

3. No later than two years following submittal of the workplan:  The Permittees shall incorporate any revised standards and guidance into their local approval processes and shall fully implement the revised standards and guidance.

k. Source Control Measures Guidance Development  

The Permittees shall, as part of their improvement process, submit enhanced new and significant redevelopment performance goals that summarize source control requirements for such projects to limit pollutant generation, discharge, and runoff, to the maximum extent practicable.  Such source control requirements may include the following, which are offered as examples:

i. Indoor mat/equipment wash racks for restaurants, or covered outdoor wash racks plumbed to the sanitary sewer;

ii. Covered trash and food compactor enclosures with a sanitary sewer connection for dumpster drips and designed such that run-on to trash enclosure areas is avoided;

iii. Sanitary sewer drains for swimming pools;

iv. Sanitary drained outdoor covered wash areas for vehicles, equipment, and accessories;

v. Sanitary sewer drain connections to take fire sprinkler test water;

vi. Storm drain system stenciling;

vii. Landscaping that minimizes irrigation and runoff, promotes surface infiltration where appropriate, minimizes the use of pesticides and fertilizers, and where feasible removes pollutants from stormwater runoff; and,

viii. Appropriate covers, drains, and storage precautions for outdoor material storage areas, loading docks, repair/maintenance bays, and fueling areas.

A model enhanced new and significant redevelopment source control performance goal and proposed workplan for its implementation shall by submitted by one year and six months following adoption of this Order.  Implementation shall begin no later than two years following adoption of this Order, and the status shall thereafter be reported in the Permittees’ Annual Reports, which shall also provide appropriate detail on projects reflecting the application of the enhanced performance goals consistent with Provision C.3.b, above.

l. Update General Plans  

At the next scheduled update/revision of its General Plan, each Permittee except the District shall confirm that it has incorporated water quality and watershed protection principles and policies into its General Plan or equivalent plan, to the extent necessary, to require implementation of the measures required by Provision C.3 for applicable development projects.  These principles and policies shall be designed to protect natural water bodies, reduce impervious land coverage, slow runoff, and where feasible, maximize opportunities for infiltration of rainwater into soil.  Such water quality and watershed protection principles and policies may include the following, which are offered as examples:

i. Minimize the amount of impervious surfaces and directly connected impervious surfaces in areas of new development and redevelopment and where feasible maximize on-site infiltration of runoff;

ii. Implement pollution prevention methods supplemented by pollutant source controls and treatment.  Use small collection strategies located at, or as close as possible to, the source (i.e., the point where water initially meets the ground) to minimize the transport of urban runoff and pollutants offsite and into a municipal separate storm sewer system;

iii. Preserve, and where possible, create or restore areas that provide important water quality benefits, such as riparian corridors, wetlands, and buffer zones.  Encourage land acquisition and/or preservation by conservation easement of such areas;

iv. Limit disturbances of natural water bodies and natural drainage systems caused by development including roads, highways, and bridges;

v. Prior to making land use decisions, use methods available to estimate increases in pollutant loads and flows resulting from projected future development.  Require incorporation of structural and non-structural treatment measures to mitigate the projected increases in pollutant loads and flows;

vi. Avoid development of areas that are particularly susceptible to erosion and sediment loss; or establish development guidance that identifies these areas and protects them from erosion and sediment loss; and,

vii. Reduce pollutants associated with vehicles and increased traffic resulting from development.

If amendments of General Plans are determined to be legally necessary to allow for implementation of any aspect of Provision C.3, such amendments shall occur by the implementation date of the corresponding component of the Provision.  If legally necessary General Plan amendments cannot occur by the implementation date because of CEQA requirements or other constraints imposed by the laws applicable to amending General Plans, the Permittee shall report this to the Executive Officer as soon as possible, and no later than in the Annual Report due more than six months in advance of the implementation date.  Should changes to implementation dates to enable a Permittee to comply with CEQA and General Plan legal requirements be necessary, the Permittee shall recommend a new implementation date for approval by the Regional Board.

m. Water Quality Review Processes 

When Permittees conduct environmental review of projects in their jurisdictions, the Permittees shall evaluate water quality effects and identify appropriate mitigation measures.  This requirement shall be implemented by one year and six months following adoption of this Order.  Questions that evaluate increased pollutants and flows from the proposed project include the following, which are offered as examples:

i. Would the proposed project result in an increase in pollutant discharges to receiving waters? Consider water quality parameters such as temperature, dissolved oxygen, turbidity and other typical stormwater pollutants (e.g., heavy metals, pathogens, petroleum derivatives, synthetic organics, sediment, nutrients, oxygen-demanding substances, and trash).

ii. Would the proposed project result in significant alteration of receiving water quality during or following construction?

iii. Would the proposed project result in increased impervious surfaces and associated increased runoff?

iv. Would the proposed project create a significant adverse environmental impact to drainage patterns due to changes in runoff flow rates or volumes?

v. Would the proposed project result in increased erosion in its watershed?

vi. Is the project tributary to an already impaired water body, as listed on the CWA Section 303(d) list?  If so, will it result in an increase in any pollutant for which the water body is already impaired?

vii. Would the proposed project have a potentially significant environmental impact on surface water quality, to marine, fresh, or wetland waters?
viii. Would the proposed project have a potentially significant adverse impact on groundwater quality?
ix. Will the proposed project cause or contribute to an exceedance of applicable surface or groundwater receiving water quality objectives or degradation of beneficial uses? 

x. Will the project impact aquatic, wetland, or riparian habitat?

n. Reporting, including Pesticide Reduction Measures  

The Permittees shall demonstrate compliance with the requirements of Provision C.3 by providing in their Annual Reports the information described in Table 1, beginning with the dates shown in Table 1 and continuing thereafter.  In addition, the following information shall be collected for submittal in the Annual Reports, beginning upon adoption of this Order.

i. For all new development and significant redevelopment projects which meet the Group 1 or Group 2 definitions in C.3.c, collect and report the name or other identifier, type of project (using the categories in Provision C.3.c), site acreage or square footage, and square footage of new impervious surface.

ii. For projects that must implement treatment measures, report which treatment measures were used and numeric-sizing criteria employed, the O&M responsibility mechanism including responsible party, site design measures used, and source control measures required.  This information shall also be reported to the appropriate local vector control district, with additional information of access provisions for vector control district staff.  This reporting shall begin in the Annual Report following the implementation date specified in C.3.c.

iii. A summary of the types of pesticide reduction measures required for those new development and significant redevelopment projects to be addressed under Provision C.3.c, and the percentage of such new development and significant redevelopment projects for which pesticide reduction measures were included.  These measures are required under Provision C.9.c, and relate directly to Provision C.3 requirements.

The Permittees may use their Annual Reports to highlight their budget constraints and suggest reprioritization of any Program activities in order to achieve the most cost effective overall Program.

o. Implementation Schedule  

The Permittees shall implement the requirements of Provisions C.3.b through C.3.n according to the schedule in Table 2.

4. Public Information/Public Participation Performance Goals

The Program shall develop a specific workplan with the Permittees based on the PIP component of the Management Plan to evaluate the effectiveness of the PIP component and report on this on-going evaluation starting November 2004 for the 2003-2004 Annual Report, and annually thereafter.  Effectiveness may be measured through direct or indirect means, such as observation of behavior; surveys; and/or analysis of available data on public involvement in, or in response to, PIP activities.

5. Performance Goals for Municipal Maintenance

The Program shall implement municipal maintenance performance goals as set forth in the Management Plan.  In addition, within one year and six months after the adoption of this Order, as part of the Management Plan’s steady improvement tasks, the Permittees will evaluate the applicability of and ways to improve its performance goals for the following types of maintenance practices: a) management and/or removal of large woody debris and live vegetation from creek channels; b) creek bank stabilization projects; c) road construction, maintenance, and repairs in ways that prevent and control road-related erosion; and d) other public works maintenance activities that can incorporate additional treatment measures to minimize the generation and discharge of sediment, and to minimize the degradation of creeks.

6. Annual Reports and One-Time Action Plans

a. Annual Reports

The Permittees shall submit an Annual Report to the Regional Board by November 1 of each year, documenting the status of the Program’s and the Permittees’ activities during the previous fiscal year, including the results of a qualitative assessment of activities implemented by the Permittees, and the performance of tasks contained in the Management Plan.

The Annual Report shall include a compilation of deliverables and milestones completed during the previous twelve-month period, as described in the Management Plan.  In the Annual Reports, the Permittees shall propose pertinent updates, improvements, or revisions to the Management Plan, which shall be complied with under this Order unless disapproved by the Executive Officer or acted upon in accordance with Provision C.11.  As part of the Annual Report process, each Permittee shall evaluate the effectiveness of the activities completed during the reporting period.

Direct and indirect measures of effectiveness may include, but are not limited to, conformance with established performance goals, quantitative monitoring to assess the effectiveness of control measures, measurements or estimates of pollutant load reductions, detailed accounting of Program accomplishments, funds expended, or staff hours used.  Methods to improve effectiveness in the implementation of tasks and activities, including development of new, or modification of existing, performance goals, shall be identified through the Program’s review and improvement process, where appropriate.  The Annual Report information shall be adequate to describe each Permittee’s compliance status with respect to the provisions of this Order, and the required actions under the Management Plan.
i. Enhanced Annual Reporting Requirements for Public Information and Participation 

The level of implementation of PIP activities shall be reported annually.  The Program will report on the implementation of its specific activities to evaluate effectiveness of the PIP component starting in November 2004 for the 2003-2004 annual report, and annually thereafter. This evaluation will be included in the General Program deliverables for General Program activities and in the deliverables by Permittees for activities that were conducted by individual Permittees.

ii. Enhanced Annual Reporting Requirements for Illicit Discharge Controls

The goal of Illicit Discharge Controls is to identify and eliminate non-permissible non-stormwater discharges associated with illegal dumping or illicit connections to the storm drain system. 

Enhanced annual reporting for this Program area shall, at a minimum, include:

1. Training and coordination of staff most likely to encounter illicit discharges; and

2. Identification and follow-up for all illicit discharges and problem areas identified within each Permittee’s jurisdiction, including number of responses to reports of potential impacts to water quality, complaints, spills, and other similar reports.  These should be, at a minimum, characterized as to report source, nature of the report, location of the event, reported source of pollutants, and follow-up and investigation, if any.  For any actual non-compliance or threatened non-compliance noted during the investigation of the report, the nature of follow-up will be reported, through resolution of the noted issue, up to and including enforcement action. 

iii. Enhanced Annual Reporting Requirements for Industrial and Commercial Business Controls

The goal of Industrial and Commercial Business Controls component is to reduce or eliminate adverse water quality impacts from activities conducted at any industrial and commercial site within the Permittees’ jurisdictions that have a potential for significant urban runoff pollution.  Performance measures for this Program component are in the Management Plan.

Frequency of inspection of a given site or category of industry or commercial business with a potential to impact stormwater may vary depending upon known or anticipated threats to water quality, but should not be less frequent than once in five years.  Inspection frequency can be reduced for sites that demonstrate a history of compliance or exhibit little threat to water quality, and increased for sites that demonstrate non-compliance, or exhibit significant threat to water quality.

Permittees shall report a summary of inspection activity information for any non-compliance noted during an inspection, the nature of follow-up through resolution of the noted issue, up to and including enforcement action.

b. One-time Reports and Five-Year Inspection and Illicit Discharge Control Action Plans

In addition to annual reports, the Permittees shall provide the following information by November 1, 2003:

i. Illicit Discharge Controls

Each Permittee will develop a five-year Illicit Discharge Control Action Plan to reduce, control and/or otherwise address sources of discharge.  Performance measures for this program area are in the Management Plan.
Permittees shall describe the specific procedures they use to follow-up on non-compliance.  

Permittees shall identify an alternate publicized number to report illicit discharges in addition to 911.

Proposed changes to the five-year Illicit Discharge Control Action Plan shall be submitted annually through subsequent Annual Reports.

ii. Industrial and Commercial Business Controls Program

Each Permittee shall submit a five-year Industrial and Commercial Business Inspection Plan (Inspection Plan) containing the following information:

1. Estimate of total number of Industrial and Commercial sites requiring inspection, within each Permittee’s jurisdiction, for the five-year period;

2. A list of types of business within the Permittee’s jurisdiction with an estimate of the number of businesses in each category;

3. A description of the process for prioritizing inspections and rationale for inspecting a business or business type more frequently or before another business or business type.  Each Permittee will explain criteria used for designating a business as high priority.  If any geographical areas are to be targeted for yearly inspections because of their high potential for stormwater pollution, these areas should be indicated in the Inspection Plan, with optional maps indicating priority zoning, if any, in each Permittee’s jurisdiction;

4. A description of Permittee’s procedures for follow-up inspections, enforcement actions or referral to another agency, including appropriate time periods of action; and,

5. An Annual Update detailing inspection activities for the next fiscal year shall be included in each Annual Report with the following information:

i) Estimated number of facilities to be inspected listed by type of business or geographical sector as outlined in the Inspection Plan; and,

ii) Estimated number of high priority facilities to be inspected on a yearly basis based on priorities described in Inspection Plan.

The range of industrial and commercial businesses that will require regular inspection is not limited to those industrial sites that are required to obtain coverage under the State’s Industrial Stormwater NPDES General Permit.

Each Permittee shall also submit a description of a data management system that the Permittee maintains to track changes in industrial and commercial sites, as well as inspection and enforcement activity of these sites.

7. Monitoring Program

a. The Permittees shall implement a Monitoring Program that supports the development and implementation and demonstrates the effectiveness of the Management Plan and related work conducted by the Program among other goals.  The Monitoring Program shall be a multi-year receiving waters monitoring plan designed to achieve the following objectives:

· Characterization of representative drainage areas and stormwater discharges, including land-use characteristics, pollutant concentrations and mass loadings;

· Assessment of existing or potential adverse impacts on beneficial uses caused by pollutants of concern in stormwater discharges, including an evaluation of representative receiving waters;

· Identification of potential sources of pollutants of concern found in stormwater discharges; and,

· Evaluation of effectiveness of representative stormwater pollution prevention or control measures.

The Monitoring Program shall include the following:

i. Provision for conducting and reporting the results of special studies conducted by the Permittees which are designed to determine effectiveness of BMPs or control measures, define a performance goal or assess the adverse impacts of a pollutant or pollutants on beneficial uses.

ii. Provisions for conducting watershed monitoring activities including: identification of major sources of pollutants of concern; evaluation of the effectiveness of control measures and BMPs; and use of physical, chemical and biological parameters and indicators as appropriate.

iii. Identification and justification of representative sampling locations, frequencies and methods, suite of pollutants to be analyzed, analytical methods, and quality assurance procedures.  Alternative monitoring methods in place of these (special projects, financial participation in regional, state, or national special projects or research, literature review, visual observations, use of indicator parameters, recognition and reliance on special studies conducted by other programs, etc.) may be proposed with justification.    

b. Multi-Year Monitoring Plan and Assessment.  In conjunction with the submissions required by Provision C.9, the Permittees shall submit, by November 1, 2003, a multi-Year Monitoring Plan and Assessment, acceptable to the Executive Officer, designed to comply with these Monitoring Program requirements.  The Monitoring and Assessment Plan shall include provisions for monitoring Suisun Bay by participating in the San Francisco Estuary RMP for Trace Substances or an acceptable alternative monitoring program.
c. Annual Monitoring Program Plan.  The Permittees shall submit, as part of its Annual Report and starting with the November 2003 Annual Report, an Annual Monitoring Program Plan, acceptable to the Executive Officer, that includes clearly defined tasks, responsibilities, and schedules for implementation of monitoring activities for the next fiscal year designed to comply with these Monitoring Program requirements.

8. Non-Stormwater Discharges

a. Exempted Discharges  

In carrying out Prohibition A of this Order, the following non‑stormwater discharges are not prohibited unless they are identified by the Permittees or the Executive Officer as sources of pollutants to receiving waters:

i. Flows from riparian habitats or wetlands;

ii. Diverted stream flows;

iii. Springs;

iv. Rising ground waters; and

v. Uncontaminated groundwater infiltration.

If any of the above categories of discharges, or sources of such discharges, are identified as sources of pollutants to receiving waters, then such categories or sources shall be addressed as conditionally exempted discharges in accordance with Provision C.8.b.

b. Conditionally Exempted Discharges

The Program has developed control measures to eliminate adverse impacts of certain conditionally exempted discharges as listed in the Findings (uncontaminated pumped groundwater, foundation drains, water from crawl spaces pumps, footing drains and planned and unplanned discharges from potable water sources, and water line and hydrant flushing).  The following non‑stormwater discharges are not prohibited if they are identified by either the Permittees (and incorporated into the Management Plan) or the Executive Officer as not being sources of pollutants to receiving waters or if appropriate control measures to prevent or eliminate adverse impacts of such sources are developed and implemented under the Management Plan in accordance with Provision C.8.c:

i. Uncontaminated pumped groundwater;

ii. Foundation drains;

iii. Water from crawl space pumps;

iv. Footing drains;

v. Air conditioning condensate;

vi. Irrigation water;

vii. Landscape irrigation;

viii. Lawn or garden watering;

ix. Planned and unplanned discharges from potable water sources;

x. Water line and hydrant flushing;

xi. Individual residential car washing; and

xii. Discharges or flows from emergency fire fighting activities.

The Permittees shall identify and describe the categories of discharges listed in Provision C.8.b that they wish to exempt from Prohibition A in periodic submissions to the Executive Officer.  For each such category, the Permittees shall identify and describe as necessary and appropriate to the category either documentation that the discharges are not sources of pollutants to receiving waters or circumstances in which they are not found to be sources of pollutants to receiving waters.  Otherwise, the Permittees shall describe control measures to eliminate adverse impacts of such sources, procedures and performance goals for their implementation, procedures for notifying the Regional Board of these discharges, and procedures for monitoring and record management.  Permittees shall resubmit appropriate revised and/or additional control measures whenever there is a change in the quality of the discharge.  For example, the use of recycled water for irrigation shall lead to the implementation of additional control measures in order to reduce chlorine levels before releasing the discharge to the storm drain system.  Such submissions shall be deemed to be incorporated into the Management Plan unless disapproved by the Executive Officer or acted on in accordance with Provision C.11 and the NPDES permit regulations.

c. Permit Authorization for Exempted Discharges

i. Discharges of non-stormwater from sources owned or operated by the Permittees are authorized and permitted by this Order, if they are in accordance with the conditions of this Provision and the Management Plan.

ii. The Regional Board may require dischargers of non-stormwater other than the Permittees to apply for and obtain coverage under an NPDES permit and comply with the control measures developed by the Permittees pursuant to this Provision.  Non-stormwater discharges that are in compliance with such control measures may be accepted by the Permittees and are not subject to Prohibition A.  

iii. The Permittees may propose, as part of their annual updates to the Management Plan under Provision C.6 of this Order, additional categories of non-stormwater discharges to be included in the exemption to Prohibition A.  Such proposals are subject to approval by the Regional Board in accordance with the NPDES permit regulations.

9. Additional Requirements for Specific Pollutants of Concern

In accordance with Provision C.1 and Finding 22 of this Order, the Permittees shall implement control programs for pollutants that have the reasonable potential to cause or contribute to exceedances of water quality standards.  These control programs shall include the following:

a. Control Program for Copper

The Permittees have submitted as part of its Management Plan a list of tasks that may be used to reduce copper discharges.  The program will further refine the list of tasks targeted to controlling copper by providing more detailed descriptions of activities in each fiscal year.  The refined list of copper control tasks shall be included in the Program’s Annual Reports, and evaluations and results shall also be reported in the Annual Reports.   
b. Control Program for Mercury

The list of tasks targeted to controlling mercury shall be refined to include all of the following: 

i. Development and adoption of policies, procedures, and/or ordinances calling for:

· The reduction of mercury from controllable sources in urban runoff to the maximum extent practicable, including the identification of mercury-containing products used by the Permittees and a schedule for their timely phase out where appropriate; and,

· Coordination with solid waste management agencies to ensure maximum recycling of fluorescent lights and/or establishment of “take back” programs for the public collection of mercury-containing household products (potentially including thermometers and other gauges, batteries, fluorescent and other lamps, switches, relays, sensors and thermostats).

ii. A schedule for assisting the Regional Board staff in conducting an assessment of the contribution of air pollution sources to mercury in the Permittees’ urban runoff  (potentially including an identification of significant mercury air emission sources, an inventory of relevant mercury air emissions and a review of options for reducing or eliminating mercury air emissions);

iii. A public education, outreach and participation program designed to reach residential, commercial and industrial users or sources of mercury-containing products or emissions; and,

iv. Participation with other organizations to encourage the electric light bulb manufacturing industry to reduce mercury associated with the disposal of fluorescent lights through product reformulation.

The Mercury Plan shall be refined and incorporated in the Program’s Plan within one year after adoption of this Order.  The Mercury Plan shall refine the schedule for implementation that Permittees are currently working under.  To facilitate the development of the actions specified above, the Permittees may coordinate with publicly owned treatment works and other agencies to develop cooperative plans and programs.

c. Control Program for Pesticides. 

To address the impairment of urban streams by diazinon and other pesticides, the Permittees shall continue to implement and refine the previously submitted Diazinon Pollutant Reduction Plan (Pesticide Plan) to address their own use of pesticides including diazinon, other lower priority pesticides no longer in use such as chlordane, dieldrin and DDT, and the use of such pesticides by other sources within their jurisdictions.  The Permittees may coordinate with agencies and organizations such as the Bay Area Stormwater Management Agencies Association or the Urban Pesticide Committee.  The Pesticide Plan shall include a schedule for implementation and a mechanism for reviewing and amending the plan, as necessary, in subsequent years.  The refined Pesticide Plan shall be resubmitted for approval to the Executive Officer within one after adoption of this Order.  The following is guidance offered to help the Permittees refine their Pesticide Plan.

i. Pesticide Use by Permittees

The Pesticide Plan shall include a program to quantitatively identify each Permittee’s pesticide use by preparing a periodically updated inventory of pesticides used by all internal departments, divisions, and other operational units as applicable to each Permittee.  Schools and special district operations shall be included in the Pesticide Plan to the full extent of each Permittee’s authority.  The Permittees shall adopt and verifiably implement policies, procedures, and/or ordinances requiring the minimization of pesticide use and the use of integrated pest management (IPM) techniques in the Permittees’ operations if they have not already done so.  The policies, procedures, and/or ordinances shall include: 1) commitments to reduce use, phase-out, and ultimately eliminate use of pesticides that cause impairment of surface waters, and 2) commitments to not increase the Permittees’ use of organophosphate pesticides without justifying the necessity and minimizing adverse water quality impacts.  The Permittees shall implement training programs for their employees who use pesticides, including pesticides available over the counter.  These programs shall address pesticide-related surface water toxicity, proper use and disposal of such pesticides, and least toxic methods of pest prevention and control, including IPM.  The Pesticide Plan shall be subject to updating via the Permittees’ improvement process.

ii. Other Pesticide Sources 

To address other pesticide users within the Permittees’ jurisdictions (including schools and special district operations that are not owned or operated by the Permittees), the Pesticide Plan shall include the following elements:

1. Public education and outreach programs.  Such programs shall be designed for residential and commercial pesticide users and pest control operators.  These programs shall provide targeted information concerning proper pesticide use and disposal, potential adverse impacts on water quality, and alternative, least toxic methods of pest prevention and control, including IPM.  These programs shall also target pesticide retailers to encourage the sale of least toxic alternatives and to facilitate point-of-sale public outreach efforts.  These programs may also recognize local least toxic pest management practitioners.  

2. Mechanisms to discourage pesticide use at new development sites.  Such mechanisms shall encourage the consideration of pest-resistant landscaping and design features, minimization of impervious surfaces, and incorporation of stormwater detention and retention techniques in the design, landscaping, and/or environmental reviews of proposed development projects.  Education programs shall target individuals responsible for these reviews and focus on factors affecting water quality impairment.

3. Coordination with household hazardous waste collection agencies.  The Permittees shall support, enhance, and help publicize programs for proper pesticide disposal.

iii. Other Pesticide Activities

The Permittees shall work with municipal stormwater management agencies in the Bay Area and other parties with interest in or responsibilities for reducing pesticide-related toxicity in surface water (for example, with the Urban Pesticide Committee) to assess which pesticide products, uses and past uses pose the greatest risks to surface water quality.  Along with incorporating this information into the programs described above, the Permittees shall encourage US EPA, the California Department of Pesticide Regulation (DPR), and pesticide manufacturers to understand the adverse impacts of pesticides on urban creeks, monitor US EPA and DPR activities related to the registration of diazinon products and uses, and actively encourage US EPA, DPR, and pesticide manufacturers to eliminate, reformulate, or otherwise curtail, to the extent possible, the sale and use of pesticides that pose substantial risks to surface water quality (e.g., when there is a high potential for runoff).
The Program shall also work with the Regional Board and other agencies in developing a TMDL for diazinon in impaired urban creeks.  The Program will participate in stakeholder forums and collaborative technical studies necessary to assist the Regional Board in completing the TMDL.  These studies may include, but shall not be limited to, additional diazinon monitoring and toxicity testing.

d. Control Program for Polychlorinated Biphenyls (PCBs) and Dioxin Compounds.  

The Permittees shall work with other municipal stormwater management agencies in the Bay Area to implement a plan to identify, assess, and manage controllable sources of PCBs and dioxin-like compounds found in urban runoff (PCBs/Dioxin Plan).  The PCBs/Dioxin Plan shall include actions to: 

i. Characterize the representative distribution of PCBs and dioxin-like compounds in the urban areas of the Permittees’ jurisdictions to determine:  a) what concentrations and what types of PCBs and dioxin-like compounds are present in urban runoff, b) how such PCBs or dioxin-like compounds are distributed in urban areas, and c) whether storm drains or other surface drainage pathways are sources of PCBs or dioxin-like compounds in themselves, or whether there are specific locations within urban watersheds where prior or current uses result in land sources contributing to discharges of PCBs or dioxin-like compounds to Suisun Bay and/or the Suisun Marsh via urban runoff conveyance systems;

ii. Provide information to allow calculation of PCBs and dioxin-like compound loads to Suisun Bay and/or the Suisun Marsh from urban runoff conveyance systems;

iii. Identify control measures and/or management practices to eliminate or reduce discharges of PCBs or dioxin-like compounds conveyed by urban runoff conveyance systems in the Permittees’ jurisdictions; 

iv. Implement actions to eliminate or reduce discharges of PCBs or dioxin-like compounds from urban runoff conveyance systems from controllable sources (if any); and,

v. Develop a long-term management plan for eliminating and reducing PCB discharges.

vi. Action Plan: The PCBs/Dioxin Plan shall describe specific steps to be taken by the Permittees for implementing any emission reduction strategies to the MEP standard. The Plan shall note the specific actions to be taken, identify the agency(ies) responsible for implementation, and include a timeline for the completion of each action item.  The portion of the PCB/Dioxin Plan addressing action areas d.i and d.ii shall be implemented forthwith for PCBs.  The workplan which was submitted for the PCBs addressing action areas d.i, d.ii, and d.iii, including a schedule for implementation, shall be refined and submitted, acceptable to the Executive Officer, within two years of adoption of this Order.  A workplan addressing areas d.i and d.ii for dioxin-like compounds shall be submitted, acceptable to the Executive Officer, within three years of the adoption of this Order.  The portion of the PCB/Dioxin Plan addressing action area d.iv, including a schedule for implementation, shall be submitted, acceptable to the Executive Officer, within two years after adoption of this Order for PCBs and within three years after adoption of this Order for and dioxin-like compounds; implementation shall begin no later than three years after adoption of this Order for PCBs and four years after adoption of this Order for and dioxin-like compounds, although implementation of early action priorities should take place before that date.  The Permittees may coordinate with other stormwater programs and/or other organizations to implement cooperative plans and programs to facilitate implementation of the specified actions.

e. Control Program for Sediment.  

The Permittees shall conduct an analysis of excess sediment impairment in urban streams and assess management practices that are currently being implemented and additional management practices that will be implemented to prevent or reduce excess sediment impairment in urban creeks, and implement any additional management practices necessary to prevent or reduce excess sediment impairment in urban creeks.

10. Watershed Management

The Permittees shall implement watershed management measures based on identification of relevant watershed characteristics (land imperviousness, conditions of creeks, land uses, etc.) and identification of control measures and other actions in the Management Plan that are appropriately implemented on a watershed basis with the recognition that there may be unique values, problems, goals, and strategies specific to individual watersheds.  Watershed management measures also seek to develop and implement the most cost effective approaches to solving identified problems and to coordinate these activities with other related programs.
a. The Permittees shall submit to the Regional Board, by November 1, 2004, a report concerning the integration of watershed management activities into the Management Plan.  The Program may submit this report on behalf of the Permittees.  The report shall, at a minimum:  

i. Identify the watersheds that are relevant to each Permittee; 

ii. Identify key characteristics related to urban runoff in each watershed and program elements related to such characteristics; 

iii. Provide a priority listing of watersheds to be assessed and a schedule for conducting such assessments, including: 1) investigating beneficial uses and causes of impairment, 2) reviewing, compiling, and disseminating environmental data, and 3) developing and implementing strategies for controlling adverse impacts of land use on beneficial uses;

iv. Assess each Permittee’s implementation of watershed management activities; and,

v. Outline steps needed for improvement in addressing priorities within each watershed.

b. The Program should also work with Regional Board staff to apply a regulatory strategy that allows the Permittees to find ways to coordinate with other agencies within a specific watershed to protect beneficial uses.
11. Modifications to the Management Plan

It is anticipated that the Management Plan may need to be modified, revised, or amended from time to time to respond to changed conditions and to incorporate more effective approaches to pollutant control.  Requests for changes may be initiated by the Executive Officer or by the Permittees.  Minor changes may be made with the Executive Officer’s approval and will be brought to the Regional Board as information items and the Permittees and interested parties will be notified accordingly.  If proposed changes imply a major revision of the Program, the Executive Officer shall bring such changes before the Regional Board as permit amendments and notify the Permittees and interested parties accordingly.

12. Modifications to this Order

This Order may be modified, or alternatively, revoked or reissued, prior to the expiration date as follows:

a. To address significant changed conditions identified in the technical reports required by the Regional Board that were unknown at the time of the issuance of this Order;

b. To incorporate applicable requirements of statewide water quality control plans adopted by the State Board or amendments to the Basin Plan approved by the State Board; or

c. To comply with any applicable requirements, guidelines, or regulations issued or approved under Section 402(p) of the CWA, if the requirement, guideline, or regulation so issued or approved contains different conditions or additional requirements not provided for in this Order.  The Order as modified or reissued under this paragraph shall also contain any other requirements of the CWA then applicable.

13. Each of the Permittees shall comply with all parts of the Standard Provisions contained in Appendix A of this Order.

14. This Order expires on April 16, 2008, five years from the date of adoption of this Order by the Regional Board.  The Permittees must file a Report of Waste Discharge in accordance with Title 23, California Code of Regulations, not later than 180 days in advance of such date as application for reissuance of waste discharge requirements.

15. Order No. 95-079 is hereby rescinded.

I, Loretta K. Barsamian, Executive Officer, do hereby certify that the foregoing is a full, true, and correct copy of an Order adopted by the California Regional Water Quality Control Board, San Francisco Bay Region, on April 16, 2003.










____________________________

Loretta K. Barsamian

Executive Officer
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� In addition, in May 2000, the Regional Board transmitted a Report to US EPA entitled, “Watershed Management of Mercury in the San Francisco Bay Estuary:  Draft Total Maximum Daily Load.”  The Regional Board has listed all segments of San Francisco Bay as impaired due to mercury pollution.  The Report indicates that urban runoff serves as a conveyance for mercury, and recommends certain actions by urban runoff programs when a mercury TMDL has been adopted.


� The State Water Resources Control Board approved the proposed de-listing of copper on February 4, 2003, but the USEPA has not yet taken formal action on the proposed de-listing.


� Retail Gasoline Outlets: New Development Design Standards for Mitigation of Stormwater Impacts – California Water Quality Control Board, Los Angeles Region, and California Water Quality Control Board, San Diego Region, Technical Report, prepared by Radulescu, Swamikannu, and Hammer, 2001.


� A discussion of imperviousness based on type of development and time of construction is provided in Heaney, J.B., Pitt, R, and Field, R. Innovative Urban Wet-Weather Flow Management Systems, 1999.  USEPA Doc. No. EPA/600/R-99/029 (Chapter 2).


� The Control Program for Copper will be revisited once the USEPA takes formal action on the proposed de-listing of copper.





�Move deleted to One-time Reports






