City of Millbrae – NPDES Permit No. CA0037532
Order No. 01-___


Response to Comments

For Item No. 18

Public Hearing

on

.

City of Millbrae

Water pollution Control Plant

NPDES Permit Reissuance

Two comment letters have been received for the Millbrae Tentative Order, one from the City of Millbrae (the City) and one from Bay Area Clean Water Agencies (BACWA). Both comment letters were received on November 5, 2001. This response to comments responds to the City’s comments first and then BACWA’s. 
I. Response to City of Millbrae Comments

The City’s comments were contained in its November 5, 2001 letter to the California Regional Water Quality Control Board, San Francisco Region (the Regional Board). For brevity, each City comment is summarized, and each response given, point by point, in the order presented.

A. Replace Proposed Copper Effluent Limit with Standard Deepwater Discharger Limit

B. Delete Prior Permit Organics Limits with Indeterminate Reasonable Potential

C. Include Interim Instead of Final Bis(2-ethylhexyl)phthalate Limit

D. Delete Interim Mass Limits for Mercury 

E. Delete Effluent Limitations for 4,4-DDE and Dieldrin

F. Other Comments/Corrections.

A. Replace Proposed Copper Effluent Limit with Standard Deepwater Discharger Limit

The proposed Tentative Order contains an interim copper effluent limitation of 17 μg/L, which is the previous permit’s copper effluent limitation. The City’s comments make several arguments in favor of proposing a different interim copper effluent limitation. As noted above, each point is summarized and responded to in order here:

1. The City maintains that the 17μg/L proposed interim copper limit is almost as unattainable as the 12 μg/L final Maximum Daily Effluent Limit [calculated according to SIP procedures]. The City’s November 5, 2001 Infeasibility Study (November 5 IS) claims that a Monte Carlo simulation based on data from 1998 to 2000, indicates the WPCP would exceed the 17 μg/L interim copper limit approximately 24.9 per cent of the time.

The City’s Monte Carlo simulation is based on a data set from January 1998 to December 2000, including the 5-month period from August to December 1998. The Regional Board’s Electronic Reporting System (ERS) contains 13 sample results for that 5-month period, showing 10 exceedences of the 17 μg/L reported during that time. This rate of exceedence appears atypical of overall plant performance based on an analysis of effluent data from 1990 and 2001 (the eleven year data set), as depicted the table in the Appendix attached to this Response to comments, and graphed in Figure 1, below. 

Regional Board staff checked with the City’s Water Pollution Control Plant (WPCP) staff on October 31, 2001 regarding this apparent anomaly. The WPCP staff indicated that the WQPC was undergoing scheduled, long-interval maintenance procedures during that period. The ERS data indicate that most of the exceedences of the 17 ug/L limit occurred during this same period of time (10 out of 13 total for the eleven year data set). It is inappropriate to base prediction models on data sets containing atypical data. Analysis of the eleven year data set presented in the Appendix, indicates an overall compliance rate of approximately 91 percent. If data from the period from August 1 to December 31, 1999 are excluded due to representing atypical plant conditions, then the compliance rate rises to over 97 percent. Thus, it is reasonable to conclude that the plant can continue to comply with the proposed interim effluent limit.

Figure 1. Copper data for Millbrae Effluent, January 1990 – September 2001.
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2. The City maintains it is on record, verbally and in writing, requesting that the 17 ug/L limit be changed to 37 ug/l. The City claims that in 1999 the permit was administratively extended with no change to the copper permit limit, and that it has requested the permit limit be changed to 37 ppb in subsequent correspondence, including references to that request in the cover letter for its October, 1999 Self Monitoring Report.

The Regional Board’s official case file for the WPCP only contains the 1999 administrative extension of the NPDES permit, without referring to a change in the copper limit. There is no record of any agreement by the Regional Board to make such a change.
3. The City claims the previous permit’s copper limit of 17 μg/L was inappropriately applied because it is inconsistent with 37 μg/L limits applied to other deepwater dischargers. 

Not all municipal NPDES permits for deepwater discharges have 37 μg/L copper effluent limits. The January, 1994 NPDES permit for West County Agency has a copper effluent limit of 17 μg/L. Some of the NPDES permits containing 37 μg/L copper effluent limits also contain mass-based effluent limitations, apparently based on Regional Board Staff’s best professional judgement that a higher concentration-based effluent limit, based on the 4.9 μg/L Site Specific Objective (the SSO)  proposed in 1992 for copper in San Francisco Bay, could be appropriate when coupled with mass-based effluent limitations. However, the SSO has never been adopted by the State Water Resources Control Board (the State Board)(see responses to Comment A.4 and A.5, below). In fact, the December, 1993 Tentative Order (the December 1993 TO) for the previous permit included the 37ug/L together with mass-based copper limits, while the April 1994 adopted permit contained the 17 ug/L limit and no mass-based limitations. Further, the Executive Officer Summary Report (EOSR) for the April 1994 permit adoption states that the City commented upon the December 1993 TO and its comments were incorporated in the final version. Although the official case file for the WQPC contains neither the City’s comments on the December 1993 TO, nor documentation of Regional Board staff’s best professional judgement in removing the mass-based effluent limit and replacing the 37 ug/L limit with the 17 ug/L, these changes were consistent with determinations and computations made in other permits issued at about the same time, including the West County Agency’s permit.

4. The City also alleges that there is no rationale supporting the adoption of the 17 μg/L copper limit for Millbrae.

There is a well-founded rationale for the application of the 17 ug/L copper limit as a water quality based effluent limit (WQBEL) at the time the previous permit was adopted in April 1994. The 4.9 ug/L SSO adopted by the Regional Board was never adopted by the State Board. Additionally, The EOSR for the Regional Board meeting in which Millbrae’s previous permit was considered and adopted states that the 17 ug/L copper limit is based on “. . . the plan and policies of the Basin Plan , EPA Water Quality Criteria, EPA guidance for NPDES permit issuance and Best Professional Judgment.” Although the Basin Plan, containing a 2.9 μg/L Water Quality Objective (WQO) for copper, was remanded by the State Board when the Superior Court vacated the Bay-Estuary Plan, the other existing water quality criteria listed above remained in force. The 17 μg/L copper limit contained in the previous permit was correctly computed based on  then existing objective of 2.9 μg/L. 
5. The City further asserts that the October 21, 1992 copper SSO supercedes the U.S. EPA’s promulgated saltwater criterion for total recoverable copper.

As noted in Responses A.3 and A.4, above, the 1992 copper SSO was never adopted by the State Board and was remanded with the rest of the then-current Basin Plan when the Bay-Estuary Plan was vacated in March 1994, before Millbrae’s previous permit was adopted. It appears that when Millbrae’s permit was reissued in April 1994 when there was no promulgated numerical water quality objective for copper.  When numerical water quality objectives do not exist, the Board staff can apply best professional judgment to interpret the Basin Plan narrative toxicity objective.  Thus, 2.9 ppb appears to be the interpreted water quality objective based on best professional judgment given circumstances at the time the previous Order was adopted.  

6. The City maintains that its copper limit could be raised above the previous permit’s limit because one or more exceptions to the anti-backsliding provisions of Section 402(o) of the Clean Water Act (CWA 402(o)) apply. The exceptions are contained in CWA 402(o)(2)(B)(i) and(ii): 

a. Under CWA 402(o)(2)(B)(i), a renewed NPDES permit may be reissued with a less stringent effluent limitation if new information not available at the time of reissuance becomes available, which would have justified the application of a less stringent effluent limitation.

The City has asserted in its November 5, 2001 Infeasibility Study (the Infeasibility Study) and elsewhere that the 4.9 ug/L copper SSO adopted by the Regional Board in 1992 constitutes “new information” for the purposes of 402(o)(2)(B)(i). Since the SSO was adopted prior to the drafting, consideration, and adoption of the 1994 permit, it cannot be construed as new information. Also, as indicated in Response I.A.3, above, the 4.9 ug/L SSO has never been adopted by the State Board. 

b. Under CWA 402(o)(2)(B)(i), a renewed NPDES permit may be reissued with a less stringent effluent limitation if the U.S. EPA Administrator determines that technical mistakes or mistaken interpretations of law were made in issuing the permit.

As noted in Response I.A.3, above, the 17 μg/L copper effluent limit appears to be based on the narrative toxicity objective derived from  the U.S. EPA’s existing copper objective of 2.9 μg/L, which was the only available copper objective available for marine environments at that time.  Also as noted above, the Basin Plan that contained 4.9 ppb as the SSO for copper  was remanded when the Superior Court vacated the Bay-Estuary Plan in March 1994. Finally, the formula used to compute the 17 μg/L is accurate and is the same formula used to compute other effluent limits for deepwater discharges into San Francisco Bay.

B. Delete Prior Permit Organics Limits with Indeterminate Reasonable Potential

The City objects to the Tentative Order’s inclusion of effluent limits carried forward from the prior permit hexachlorobenzene, aldrin, PCBs (total), and toxaphene. The City’s objection is based on there being no quantified detections of these pollutants in the effluent, and no data for them in the ambient background of the receiving water (ambient background data). 
Based on  new guidance from State Board staff,  it is appropriate to discontinue effluent limits from a previous permit if the Reasonable Potential Analysis (RPA) cannot be completed. The proposed Tentative Order and Fact Sheet have been modified to remove effluent limits for hexachlorobenzene, aldrin, and toxaphene. Monitoring requirements for them are, and will remain, required under the provisions of the Self Monitoring Program and the Regional Board’s August 6, 2001 letter formally requiring (pursuant to Section 13267 of the California Water Code) the Discharger to conduct ambient background monitoring for those constituents not currently sampled by the RMP and to provide this technical information to the Regional Board (the Regional Board’s August 6, 2001 letter). 

The inclusion of San Francisco Bay as impaired by PCBs on the state’s current list of impaired water bodies, prepared pursuant to CWA 303(d) (the 303(d) list) indicates the possibility of reasonable potential. However, the disparity between araclor-based WQOs and congener-specified data, together with the lack of a promulgated translator between the two, would make limit calculation and compliance monitoring problematic. Additionally, current scientific and regulatory opinion is that congener-specific PCB data may be more useful in protecting aquatic environments. The Regional Board’s August 6, 2001 letter requires the discharger to adequately characterize PCBs in effluent and the ambient background. Should this adequate characterization be completed prior to adoption of a PCB TMDL, then the RPA will be re-evaluated, and, if necessary and feasible, effluent limitations will be set in a future permit.
C. Include Interim Instead of Final Bis(2-ethylhexyl)phthalate Limit

Bis(2-ethylhexyl)phthalate has reasonable potential, and the November 5, 2001 Infeasibility Study indicates the City cannot immediately comply with the final limits. The City requested that an interim limit be developed for this pollutant, and agreed that an interim limit set at the Maximum Effluent Concentration (MEC) of 170 μg/L would be attainable.

Regional Board staff accept the City’s assertion of the infeasibility of immediate compliance with the calculated final limits for bis(2-ethylhexyl)phthalate. There is only one quantified analytical result for bis(2-ethylhexyl)phthalate, 170 μg/L, and it is not possible to perform statistical analysis on a single data point. Therefore, based on Regional Board staff’s best professional judgement,  the maximum effluent concentration of 170 μg/L is established as the interim limit for bis(2-ethylhexyl)phthalate. 

D. Delete Interim Mass Limits for Mercury

1. The City claims that setting a mass-based effluent limitation on their effluent is premature in light of the pending development of a Total Maximum Daily Load (TMDL) and its resultant Waste Load Allocation (WLA. The City asserts that municipal treatment plants already have de facto mass limitations in their permits for all constituents with concentration limits, including mercury.

Regarding the imposition of interim mass limits prior to implementation of TMDLs, interim measures are necessary, especially for bioaccumulative pollutants, as an initial step toward ensuring that mass loading of these impairing pollutants, at the very least, does not increase. Mass loading is the critical measurement for bioaccumulative impairing pollutants like mercury. The impairment is due in part to high concentrations of mercury in fish tissue that lead to the 1994 issuance of a fish consumption advisory for fish caught from the Bay, as distinct from exceedences of the objective in the water column. 

Therefore, controlling influxes of grams of mercury from all sources, including POTWs and industries, into the impaired waterbody is the important measurement. It is true that standards are not being met but TMDLs are being developed. The interim performance-based (technology-based) limits, both concentration and mass, are short-term measures designed to, at least, prevent further degradation of the waterbody during the process of TMDL development and implementation. State Board Order 2001-06 concluded that “interim, performance-based mass limits for a pollutant under a compliance schedule to achieve the applicable water quality standard for the pollutant are authorized under the Clean Water Act and state law”. Furthermore, “If a compliance schedule [which is discretionary] is allowed, it is entirely appropriate for the permit to include interim, performance-based mass limits to preserve the status quo and prevent further water quality degradation until the water quality standard is achieved.

Federal anti-degradation policy “prohibits any action that would lower water quality below that necessary to maintain and protect existing uses… In cases where water quality is lower than necessary to support these uses, the requirement in Section 303(d) of the Clean Water Act, 40 CFR Part 131.10 and other pertinent regulations must be satisfied”. (Guidance on Implementing the Anti-degradation Provisions of 40 CFR Part 131.12, U.S. EPA, Region 9.) Instituting mass limits in this permit was designed to comply with federal and State Anti-degradation policy.

2. The City claims that mass limits have the potential to curtail growth in the service area if mass-based limits are calculated in future permits using assumptions similar to those used in this permit. 

The Permit states that the intent of the interim performance-based mass limit for mercury is to hold current WPCP mercury mass loads to approximately their current levels (see Response I.D.5, below).
3.  The City asserts that such limits are particularly burdensome because municipal dischargers’ contribution to overall mercury mass loading to San Francisco Bay is minimal, representing approximately 1 percent of the mercury mass loading to the Bay.
The Permit states that the intent of the interim performance-based mass limit for mercury is to hold current WPCP mercury mass loads to approximately their current levels. The adopted TMDL will include Waste Load Allocations (WLAs) that may be higher than, equal to, or lower than the interim performance-based mass limits for individual dischargers. The WLAs may consider a source’s relative contribution to overall mass loading and projected growth. Until the mercury TMDL is adopted, attempting a WLA-like distribution of loading allocations outside the TMDL process is premature and inappropriate.

4. The City objects to the method used to calculate the mass-based limit for mercury, which results in an interim mass-based mercury limit of  0.044 kilograms per month (kg/month). The City states a concern that the interim mass-based mercury limit would be much lower should it be recalculated by the same means in the future, together with a concern that it would have a higher probability of violating any such lower mass-based limit.

The proposed term of the proposed Tentative Order is until October 31, 2006. Recalculating interim performance-based limits before the next permit reissuance cycle is neither usual Regional Board practice, nor is it envisioned as becoming usual practice. Further, the mercury TMDL is expected to be completed well before the 2006 expiration date of the reissued permit.

5. The City expressed its concern that the proposed interim mass-based mercury limit will hamper the planned development around the  multi-modal transit center at BART’s Millbrae station. The City projects an increase in its average annual flow from 2.13 million gallons a day (MGD) to full capacity of 3.0 MGD, an increase of approximately 0.7 MGD. The City expresses concern that meeting the proposed interim mercury mass-based limit would require reducing the average concentration of mercury in its effluent to below about 0.0125 μg/L, which it estimates to be infeasible.

As noted in Response I.D.4, above, it is expected that the mercury TMDL for San Francisco Bay will be completed during the life of the proposed reissued permit. Reserving capacity for future growth is explicitly considered during the TMDL development process. It would be inappropriate and, potentially, inaccurate to attempt to duplicate or preempt this function in other documents that are not designed with the same degree of stakeholder input and data gathering as TMDLs. Further, based on calculations used in the proposed Tentative Order, the average mercury monthly mass load is 0.029 kilograms per month, compared to the proposed mass-based effluent limit of 0.044 kilograms per month; an increase to the proposed mass-based effluent limit would require a 44 percent increase in mass loading. The maximum effluent flow increase attainable with the current plant is 0.71 MGD, or a 33 per cent increase in flow. Thus, if the City increases its flow while maintaining its treatment performance for mercury, it would be expected to run out of capacity well before it meets or exceeds the proposed interim mercury mass limit.

E. Delete Effluent Limitations for 4,4,-DDE and Dieldrin

The City objects to the proposed effluent limitations for DDE and dieldrin as an “ ‘unreasonable’ application of the fundamental reasonable potential analysis,” based on its claim that the existing data on those pollutants are insufficient to demonstrate reasonable potential. The City claims that Section 2.2.2 of the State’s Policy for Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of California (the State Implementation Policy – the SIP) mandates that the Regional Board shall not establish effluent limitations, or require source control or pollutant minimization measures, in the case of these pollutants. The City requests that these effluent limits be reclassified as “goals.”

A correct interpretation of the SIP, Section 1.3 - Determination of Priority Pollutants Requiring Water Quality-Based Effluent Limitations - does not allow one to proceed with Step 8 of that Section for dieldrin and 4,4-DDE for Millbrae. Step 8 of this section allows monitoring in lieu of the application of a WQBEL if, “all reported detection limits of the pollutant in the effluent are greater than or equal to the C value.” Prior to Step 8, Step 6 of Section 1.3, states:

“ . . . If the B [background concentration] is greater than the C [relevant water quality standard], an effluent limitation is required and the analysis for the subject pollutant is complete. If the B is less than or equal to the C, proceed with Step 7”

Background concentrations of both dieldrin and 4,4-DDE are greater than the relevant water quality standard. Therefore, following the second-to-last sentence of Section 6, quoted above, the RPAs for these pollutants are complete and effluent limits are required for them. Therefore, Regional Board staff concludes that the SIP does not allow for the substitution of monitoring for the application of WQBELs. 

F. Other Comments/Corrections

1. Tetrachloroethylene

The City questions the calculations used to produce final WQBELs for tetrachloroethylene (PCE).  Because PCE is non-bioaccumulative, the formula used to calculate final WQBELs includes a term requiring background data. There are no background data available for PCE. The City asserts that it would be more appropriate to use the MEC observed during the period from September, 1994 to December 2000, 25 ug/L (observed in January 1995

Regional Board staff concur that setting final WQBELs for non-bioaccumulative pollutants (such as PCE) is problematic when ambient background data are inadequate. Also, calculating interim performance-based effluent limits is problematic where data are inadequate for statistical analysis of effluent concentrations. There are no ambient background data for PCE, and the 12 quantified effluent sampling results is too few samples for statistical analysis. Therefore, the proposed Tentative Order and associated Fact Sheet have been amended to reflect an interim performance-based limit equivalent to the MEC of 25 ug/L, as is consistent with the approach used for bis(2-ethylhexyl)phthalate, in Response I.C, above.

2. Toxaphene

The City notes the interim AMEL is greater than the MDEL, as they were in the previous permit, which may have been a typographical error in the previous permit. Seems like are reversed.

This may have been a typographical error; the point is moot because there are no toxaphene effluent limits in the proposed Tentative Order (see Response I.B, above).

3. Provision 9. Chronic Toxicity. 

The City objects to the proposed Tentative Order’s inclusion of chronic toxicity monitoring requirements. The City’s objection is based in part upon it’s claim that there are no significant industrial users, partly on its design capacity being less than the Federal Pretreatment Program threshold of 5.0 MGD, and partly on comparison with the reissued NPDES permits for the Cities of Hercules and Pinole. Millbrae has no significant industrial users or significant contributing commercial users. The City also believes that the resources currently expended complying with the proposed reporting requirements for the Pretreatment Program would be more effective if redirected to Pollution Prevention Program (PPP) activities. The City suggests that, prior to the next permit reissuance, it will to work with Regional Board staff to identify the steps necessary to rescind the requirements for a Federal Pretreatment Program, similar to the action taken for the City of Daly City, and requests that the chronic toxicity monitoring requirements be suspended in the meantime. 

The Discharger conducted a joint ETCP study with other NBSU members in the early 1990s. That study is no longer valid because one of the study participants has ceased operations and no longer discharges. Therefore, pursuant to the provisions of the SIP, a new ETCP study is required to assess whether the subject discharge has potential to cause or contribute to an exceedence of the narrative chronic toxicity standard contained in the Basin Plan.
4. Self-monitoring Program Monitoring Frequencies 
The City requests several changes in monitoring frequencies contained in the Self Monitoring Program (SMP) based on its prior performance and the utility of some of the data being collected. 
a. the City requests reference to P (land observation) stations be deleted as obsolete and not requiring monitoring.
Regional Board staff concurs, based on comparison with other NBSU dischargers’ SMPs. The proposed SMP has been changed to incorporate this request..
b. The City requests that monitoring for carbonaceous biochemical oxygen demand (CBOD) be reduced from three times a week (3/w) to twice a week (2/w) due to no recent compliance problems.

In Regional Board staff’s best professional judgement, three times a week is the minimum sampling frequency required for fully compliant municipal wastewater treatment plants. Also, retaining CBOD monitoring frequency at three times per week is consistent with self monitoring requirements for other, similar dischargers, including recent and upcoming permits for other North Bayside System Unit (NBSU) members. Millbrae is a member of NBSU.

c. The City requests that monitoring for temperature and dissolved oxygen be deleted because the WPCP discharges to the joint NBSU force main, where is combines with other NBSU flows before being discharged to the Bay

See Response I.F.4.b, above. Monitoring for temperature and dissolved oxygen are retained in the proposed Tentative Order.

d. The City requests that monitoring for Oil and Grease be reduced from 2/M to monthly (M) because the frequency specified in the existing permit is M and there are no compliance issues.

Regional Board staff concurs, and the proposed Self Monitoring Program has been changed accordingly.
e. The City requests that monitoring for settleable matter be reduced from 3/W to M because the  existing permit has no monitoring requirements, it would be consistent with other recently adopted permits, and it is a minimally useful parameter.

Regional Board staff concurs., and the proposed Self-Monitoring Program has been changed accordingly. 

f. The City requests that monitoring for chronic toxicity be suspended to be consistent with the Pinole and /Rodeo permits; 

See Response F.3, above. Pursuant to the provisions of the SIP, the need for chronic toxicity monitoring is based on the results of individual dischargers’ ETCP studies. Since Pinole-Hercules are not members of NBSU, their chronic toxicity findings do not apply to NBSU members, including the Discharger.
g. The City requests that monitoring for bis(2-ethylhexyl)phthalate, hexachlorobenzene, indeno(1,2,3-cd)pyrene, and aldrin be reduced from M to twice per year (2/Y) to be consistent with all other organics monitoring in the proposed Tentative Order and other recent permits; 
Regional Board staff concurs and monitoring frequency for these pollutants has been reduced to 2/Y in the proposed SMP.

h. The City requests that influent flow monitoring as described in Table 1 Footnote 2 of the proposed SMP be deleted because influent flow monitoring does not exist at the WPCP.

The previous permit’s SMP contains a requirement for influent flow monitoring, and the official case file for this permit does not contain any reference to it being absent or discontinued. If the City provides the justification that influent flow monitoring is not necessary, and documentation that influent flow monitoring at the WPCP has been discontinued, why the discontinuation was necessary, and when the Regional Board concurred with such discontinuation, then

the Regional Board may consider this request in the future.

i. The City requests that the following language be added to Table 1 Footnote 7 of the proposed SMP:

“
The sample may be taken from E-001 prior to disinfection instead of continuously dechlorinating E-001 effluent. Compliance with the toxicity limitation may be demonstrated after adjusting the effluent pH through the addition of concentrated sulfuric acid to minimized the concentration of un-ionized ammonia,” to be consistent with other NBSU permits and to simplify running the test.

Regional Board staff concurs; the proposed SMP has been changed to reflect this request.

j. The City requests that language be added to Table 1 Footnote 10 of the SMP – add clause that “discharger may analyze for cyanide in secondary effluent prior to chlorination;”  to avoid potential problems due to artifactual cyanide from chlorination. 

Cyanide produced as an artifact of chlorination would still be contained in the discharged effluent and, as such, represent a threat to beneficial uses of the receiving water. Therefore, Regional Board staff does not concur and the requested language is not inserted into the proposed SMP.
k. The City requests that pretreatment program requirements for VOC and BNA influent and effluent monitoring (as depicted in Table 3 of the SMP) be reduced to 2/Y , based on prior pretreatment permit frequencies and frequencies contained in Table 1 of the SMP.
Current Pretreatment Program requirements were adopted by the Regional Board for 17 other dischargers at its regularly scheduled meeting on June 19, 2001, and the language in the proposed SMP is consistent with those requirements. Sampling requirements for the SMP, the Pretreatment Program, and the Regional Board’s August 6, 2001 letter are designed to be similar; nevertheless, each of them is a separate set of requirements, with different regulatory bases and life spans. Therefore, we will retain each set of requirements separately for clarity and completeness. Compliance monitoring, monitoring to satisfy pretreatment requirements, and the monitoring required by the Regional Board’s August 6, 2001 letter should be coordinated, not duplicated. However, the City needs to comply with the most stringent requirements of the three.
l. The City requests “. . . Section 3 Effluent Monitoring – resampling frequency guidance; for weekly parameters, resample daily until two consecutive samples in compliance; for monthly parameters, resample weekly until two consecutive samples in compliance. This reflects “real world” sample turnaround times. . .” 
Regional Board staff assumes that this comment refers to Section C.2 of Self Monitoring Program – Part A – NPDES Permits (Part A), adopted by the Regional Board in August, 1993. Since this language is part of long-adopted, Regionwide requirements, Regional Board staff cannot unilaterally change it for one discharger/permit. If Dischargers wish to apply to the Regional Board to modify the standard language in Part A, they may do so and the Regional Board may consider their request in the future

m. The City requests addition of a general reopener permit stating that that the discharger may apply to the Executive Officer for reductions in monitoring frequencies following demonstrated periods of consistent compliance. The City bases this request on the EPA guidance document for “Performance Based Reductions on NPDES Monitoring Frequencies.” 

As noted in Response I.F.4.b, above, in the Regional Board staff’s best professional judgement, the sampling frequencies set out in the SMP are the minimum frequencies needed to assure proper monitoring of a fully-functioning municipal wastewater treatment plant.
5. Finding 54.c and 55.b.ii  Dioxin.  

The City disagrees with statements contained in the proposed Tentative Order regarding dioxins and furans present in the discharge, and with the findings of reasonable potential for these compounds. The City also questions the utility of qualified analytical results for one of the dioxin congeners detected in effluent samples.
The qualified data used in determining reasonable potential means that the specific congeners are detected but the detected value is estimated. This interpretation is based on the laboratory data report submitted by the City. Although some detected dioxin values were estimated, concentrations detected are about 1000 times above the water quality criterion. This evidence supports the finding that the City’s discharge has a reasonable potential to cause or contribute to exceedence of the standard for TCDD equivalents.
6. Effluent Limitation B.7 Toxic Substances TCDD and PCB Footnotes. 
The City requests that footnotes be added to Table 6  specifying which TCDD and PCB congeners are to be monitored and how compliance is to be calculated and evaluated. 

The proposed Tentative Order has been edited to include this addition to the footnotes to Table 6.

7. Provision 7.c. Pollution Minimization Program.  
The City expresses a concern about language contained in the proposed Tentative Order requiring a Pollutant Prevention Program (PMP) for 4,4-DDE and dieldrin. The City asserts the language is  vague and contradictory and states its concern about “. . . the open-ended nature of this overall Provision.” The City requests that the Executive Officer agree to not “trigger” PMPs until guidance is developed defining what constitutes acceptable “evidence” in this context and what would constitute an acceptable PMP for dieldrin or DDE. 

Comment noted. The relevant language in the proposed Tentative Order is identical to language contained in the SIP.

8. SMP Table 2 Footnote (k). 
The City notes that footnote (k) of SMP Table 2 is verbatim from the SIP. It is the City’s understanding that the SWRCB SIP MLs are the “controlling MLs,” until the SWRCB amends the SIP. The City requests clarification of how compliance is to be interpreted when a lab reports a detected value above their ML that is lower than the SIP ML.

Where a laboratory reports an ML other than the SIP ML, the SIP ML will govern.

II. Response to BACWA comments

Bay Area Clean Water Agencies (BACWA) submitted comments on the proposed Tentative Order on November 5, 2001. We recite and respond to each of BACWA’s comments, comment by comment and in order, below. For brevity, BACWA’s comments are summarized here point by point; the entire BACWA comment letter is attached to this Response to Comments.

A. Interim Mass Limits

1. BACWA opposes the placement of interim mass-based effluent limits for 303(d)-listed pollutants prior to the development and adoption of the TMDLs for them.

The fact that a pollutant is on the 303(d) list means that the standards are not being met, either because of exceedence of the water quality objective or exceedence of aquatic life tissue screening levels, or a combination of both. The imposition of interim mass limits prior to implementation of TMDLs is necessary, especially for bioaccumulative pollutants, as an initial step toward limiting mass loading of these impairing pollutants to current levels. Mass loading is the critical measurement for bioaccumulative impairing pollutants, including mercury. The stated impairment is due in part to high concentrations of mercury in fish tissue that led to the 1994 issuance of a fish consumption advisory for fish caught from the Bay, as opposed to exceedences of the objective in the water column. 

Therefore, controlling influxes of grams of mercury from all sources, including POTWs and industries, into the impaired waterbody is the important measurement. It is true that standards are not being met and TMDLs are being developed. The interim performance-based (technology-based) limits, both concentration and mass, are short-term measures designed to, at least, prevent further degradation of the waterbody during the process of TMDL development and implementation. State Board Order 2001-06 concluded, 

“
interim, performance-based mass limits for a pollutant under a compliance schedule to achieve the applicable water quality standard for the pollutant are authorized under the Clean Water Act and state law.” 

Furthermore, 

“
If a compliance schedule [which is discretionary] is allowed, it is entirely appropriate for the permit to include interim, performance-based mass limits to preserve the status quo and prevent further water quality degradation until the water quality standard is achieved.” 

We note that the proposed Tentative Order includes a compliance schedule for mercury. Also the Federal Anti-degradation policy 

“
prohibits any action that would lower water quality below that necessary to maintain and protect existing uses… In cases where water quality is lower than necessary to support these uses, the requirement in Section 303(d) of the Clean Water Act, 40 CFR Part 131.10 and other pertinent regulations must be satisfied”. (Guidance on Implementing the Anti-degradation Provisions of 40 CFR Part 131.12, U.S. EPA, Region 9.) 

Instituting mass limits in this permit was designed to comply with federal and State Anti-degradation policy.

2. BACWA maintains that interim mass-based effluent limits are not necessary, reasonable, or effective in the control of mercury loading to San Francisco Bay from the subject discharge.

While preliminary mercury TMDL reports may indicate that, on the whole, NPDES-permitted sources of mercury in San Francisco Bay are de minimus, final waste load allocations (WLAs) based on relative contribution of individual sources will be contained in the finalized and adopted TMDL. The final WLAs may be greater to, equal to, or less than the proposed interim mass-based effluent limit. Until the final mercury TMDL is adopted, interim mass-based mercury limit is appropriate as explained in Response 1.a. above.

B. Zero Dilution Credit for 303(d)-listed Bioaccumulative Pollutants

BACWA objects to the Regional Board staff’s determination that dilution credits are not warranted for 303(d)-listed bioaccumulative pollutants. BACWA apparently refers to the interim TMDL report to the U.S. EPA as indicating zero dilution credit for mercury may be unwarranted and postulates that similar arguments can be made for the other 303(d)-listed bioaccumulative pollutants.

As stated under SIP section 1.4.2.2.B, the Regional Board 

“
shall deny or significantly limit a mixing zone and dilution credit as necessary to protect beneficial uses, meet the conditions of this Policy, or comply with other regulatory requirements.” 

The SIP thus requires the Regional Board to consider factors such as water column chemistry, organism health, and potential for bioaccumulation. Mercury (TMDL in process at this time), dieldrin, and 4,4-DDE are bioaccumulative, and are on the 303(d) listed due to fish tissue concentrations. In addition, the receiving water concentrations of dieldrin and 4,4-DDE are higher than the WQO, which indicates that there is no more assimilative capacity that may result from flushing in the receiving water for these two pollutants. The TMDLs for bioaccumulative 303(d)-listed pollutants may find that dilution credits need not be withheld for some constituents and/or dischargers. Until the relevant TMDLs are completed, it is the Regional Board staff’s best professional judgment that dilution credits should be withheld for bioaccumulative pollutants.

C. Dieldrin, 4,4-DDE

1. BACWA objects to the proposed adoption of final effluent concentration limits for these two pollutants because neither pollutant has been detected in the Discharger’s effluent. 

The Regional Board staff determined that both DDE and dieldrin have the reasonable potential to cause or contribute to an excursion above the applicable criteria or objective based on Step 6 in Section 1.3 of the SIP. Step 6 provides that if the maximum background concentration of a pollutant in the receiving water is greater than the criterion, then an effluent limitation is required. Data from the Regional Monitoring Program show this to be true for DDE and dieldrin, therefore limits are required for these pollutants.

2. BACWA contends that, in cases where data are inadequate to perform proper statistical analysis, additional effluent monitoring to gather enough data to compute an interim performance-based effluent limitation alone is a sufficient action. BACWA further claims that using a minimum level (ML) contained in the SIP or other arbitrary value is not appropriate because there is no direct evidence that the chosen value is attainable.

This comment is not relevant to the final WQBELs for dieldrin and 4,4-DDE contained in the proposed Tentative Order. There are enough data to calculate final WQBELs for dieldrin and 4,4-DDE. The proposed Tentative Order only refers to MLs for these pollutants to determine compliance with the final WQBELs, as prescribed by Section 2.4.5 of the SIP.

D. Use of effluent limits from an existing permit as basis for new effluent limits.

BACWA claims that, to the extent that the previous permit’s effluent limits were based on the Enclosed Bays and Estuaries Plan (the Bay Estuary Plan), or versions of the Basin Plan based on the Bay-Estuary Plan, those limits are not legally established and cannot be used as limits in the proposed Tentative Order.

While we disagree with BACWA’s opinion that the previous permit limits lack legal standing, we do agree that the mere existence of a previous limit is not an adequate basis for retaining a limit unless there is other evidence showing a reasonable potential for that pollutant.  This is based on the most recent guidance from the State Board staff which is that Regional Board staff must first determine if the pollutants have reasonable potential to cause or contribute to exceedance of water quality standards before setting any limits. For pollutants that have not been detected in the effluent, unless other information (e.g., 303(d) listing and the basis for listing) justifying limits, antibacksliding does not necessarily dictate that a pollutant that was limited in the previous permit must have a limit in a later permit. The antibacksliding exception in Clean Water Act Section 303(d)(4) for attainment waters could apply.  If the receiving water is in attainment of the applicable water quality standard, the new permit limits may backslide as long as antidegradation requirements are met. The proposed Tentative Order has been changed to reflect this new guidance.  As a result, interim limits were removed for hexachlorbenzene, aldrin, and toxaphene. Use of Narrative Water Quality Objectives to Establish Numeric Effluent Limits in Permits.Use of Narrative Water Quality Objectives to Establish Numeric Effluent Limits in Permits.

1. BACWA claims Regional Board staff used narrative water quality objectives to evaluate reasonable potential and to establish effluent limitations. 

Regional Board staff did not use narrative water quality objectives to support final numeric effluent limits in this permit. Regional Board staff used numerical water quality objectives in the Basin Plan or CTR to conduct reasonable potential analysis and final limit calculation with the exception of TCDD equivalents. Please see response below.  

2. BACWA claims the narrative objective was used to establish an effluent limit for TCDD equivalents.

Regional Board staff used the CTR’s numeric WQO for 3,4,7,8-TCDD (dioxin) for protection of human health for consumption of organisms (1.4 X 10-8 μg/L) for dioxin. Regional Board staff used the World Health Organization’s 1998 Toxicity Equivalence Factor scheme (WHO TEFs) to calculate the Toxicity Equivalents (TEQs) for the other dioxin congeners and furan compounds. This is consistent with the CTR’s preamble, which states that California should use TEQs to assess the reasonable potential of dioxin-like compounds, and which further states that the U.S. EPA intends to use the WHO TEFs in the future, and encourages California to use them in State programs. Thus, the process used to evaluate the reasonable potential and compute limits for dioxin and dioxin-like compounds follows a rational process that is in conformance with U.S. EPA guidance. Interim effluent limits were calculated for copper, lead, mercury, nickel, zinc, cyanide, TCDD Equivalents, tetrachloroethylene, bis (2-ethylhexyl) phthalate ,  PCBs (total), based on current performance or existing limits, whichever is more stringent. The dioxin limit in the proposed Tentative Order is not a WQBEL. It is an interim performance based limit based on Millbrae’s previous permit. The narrative WQO from the Basin Plan and the basis for 303(d) list were used to determine that dioxin has the reasonable potential to cause or contribute to an excursion above a State water quality standard. However, the dioxin limit is a performance-based limit; the WQO was not factored into setting the limit.

3. BACWA maintains that the use of narrative toxicity objectives to impose numeric values constitutes setting and implementing water quality objectives contradictory to provisions of the California Water Code, including analysis of the factors contained in Section 13000, et. seq.

In a letter from the Office of Chief Counsel dated September 8, 1997
, discussing economic analysis in adopting permit limitations, Ms. Jennings states that “[w]here numeric effluent limitations are based on narrative water quality objectives, those are the applicable objectives and it is not necessary to consider the factors in Section 13241” (page 3). State Board concludes that “the administration of permits would be impaired if each time Regional Water Board issued permits they had to review and evaluate all of the factors, which already were required when the Basin Plan was adopted.” In State Board’s Order 2001-06, “the State Water Board has previously concluded that the section does not apply to interim, performance-based mass permit limits
. As noted in Response 5.b, above, the proposed interim limit for dioxin is not a final WQBEL; therefore, the State Board’s determination cited above applies.

E. Translators

BACWA objects to the application of translators to develop effluent limitations and claims that the U.S. EPA Metals Policy requires that water quality objectives/standards should be expressed as dissolved metals.

We agree that the WQOs should be expressed as dissolved metals because dissolved metals are better indicators of bioavailability and toxicity of metals in natural system. However, effluent limits contained in NPDES permits have to be expressed as total metals. The CTR’s preamble (Federal Register Volume 65, No. 97, Thursday, May 18, 2000, pg. 31690) states the fact that the U.S. EPA’s NPDES regulations require limits in permits for metals to be expressed as total recoverable, clarifies why this is a scientifically preferable solution, refers to the use of metals translators and the U.S. EPA’s metals translator guidance document, and provides guidance for California Regional Water Quality Control Boards to use the metals translators. To conduct an RPA, effluent concentrations must be compared meaningfully to WQOs. Since NPDES permit limits must be expressed as total recoverable metals, effluent data need to be expressed as total recoverable metals for compliance monitoring. Therefore, it is more efficient to convert the dissolved WQOs to total metals using appropriate translators, as described in Section 1.4.1 of the SIP.

F. Phenols and PAHs

BACWA requests that the Basin Plan objectives for phenols and PAHs take precedent over the CTR criteria because the CTR specifically states that where Basin Plan objectives are in effect, these objectives take precedent.

There are no water quality objectives for phenols in the Basin Plan (see Table 3-3 and 3-4), therefore the CTR criteria apply. There are technology-based effluent limits for phenols in the Basin Plan (see Table 4-3). However, with the adoption of the CTR and SIP to establish water quality-based effluent limits in NPDES permits, effluent limits in Table 4-3 in the Basin Plan are no longer relevant.

For PAHs, the CTR specifies criteria for individual PAH compounds for protection of human health. These criteria apply because the Basin Plan does not specify an objective for protection of human health. The Basin Plan specifies only a salt water aquatic life objective for total PAHs of 15 ug/l as a 24-hr average. However, Regional Board staff has chosen to apply the criteria for individual PAHs from the CTR preferentially in its permit considerations. This is because applying both may result in double regulating the same compounds. Also, the CTR criteria are based on substantially updated toxicity information on individual PAH compounds whereas the Basin Plan’s objective for total PAH is based on much older U.S. EPA guidance. In effect, applying the Basin Plan objective would result in overly protective requirements for some PAH compounds and under protective requirements for others.

On the issue of double regulating, this problem stems from the substantially different way the Basin Plan expresses the objective as compared to the CTR criteria. A reasonable potential for any one PAH compound, say compound A, would result in reasonable potential for the entire family of PAH compounds under the Basin Plan and a resulting effluent limit for the group. Similarly, reasonable potential may be found for a different PAH compound, say compound B, using the CTR criterion for compound B. This results in a limit for just this one compound. Both limits would apply because they may both be more stringent under different circumstances. They apply also because they limit different compounds, with one exception---compound B which would be limited under both limits and therefore double regulated.

In summary, the applicable water quality objectives promulgated for California for phenols and PAHs are contained in the CTR. Therefore, replacing the previous permit’s Basin-Plan-based limits for total PAHs and phenols with CTR-based limits for individual PAHs and phenolic compounds would be appropriate. However, currently there is inadequate data to determine reasonable potential for individual PAH and phenolic compound. As such, the permit might be reopened based on data collected. 

APPENDIX

Millbrae Copper Effluent Data

January, 1990 – September 2001
	Month
	Copper Concentration, μg/L
	Copper Limit, μg/L
	Concentration if Cu > Limit

	Jan-90
	11
	17
	

	Feb-90
	<10
	17
	

	Mar-90
	<10
	17
	

	Apr-90
	<10
	17
	

	May-90
	<10
	17
	

	Jun-90
	<10
	17
	

	Jul-90
	7.6
	17
	

	Aug-90
	7.3
	17
	

	Sep-90
	<10
	17
	

	Oct-90
	<10
	17
	

	Nov-90
	12
	17
	

	Dec-90
	12
	17
	

	Jan-91
	15
	17
	

	Feb-91
	16
	17
	

	Mar-91
	4
	17
	

	Apr-91
	21
	17
	21

	May-91
	11
	17
	

	Jun-91
	32
	17
	32

	Jul-91
	9
	17
	

	Aug-91
	7
	17
	

	Sep-91
	10
	17
	

	Oct-91
	15
	17
	

	Nov-91
	11
	17
	

	Dec-91
	14
	17
	

	Jan-92
	10
	17
	

	Feb-92
	8.3
	17
	

	Mar-92
	10
	17
	

	Apr-92
	3.9
	17
	

	May-92
	4.9
	17
	

	Jun-92
	7.9
	17
	

	Jul-92
	6.1
	17
	

	Aug-92
	6.7
	17
	

	Sep-92
	8.2
	17
	

	Oct-92
	6
	17
	

	Nov-92
	17
	17
	

	Dec-92
	
	17
	

	Jan-93
	6
	17
	

	Feb-93
	5.6
	17
	

	Mar-93
	9.7
	17
	

	Apr-93
	12
	17
	

	May-93
	8
	17
	

	Jun-93
	11
	17
	

	Jul-93
	13
	17
	

	Aug-93
	<10
	17
	

	Sep-93
	8.3
	17
	

	Oct-93
	15
	17
	

	Nov-93
	9.9
	17
	

	Dec-93
	11
	17
	

	Jan-94
	13
	17
	

	Feb-94
	8.2
	17
	

	Mar-94
	10
	17
	

	Apr-94
	10
	17
	

	May-94
	6.6
	17
	

	Jun-94
	5.9
	17
	

	Jul-94
	4.9
	17
	

	Aug-94
	4.8
	17
	

	Sep-94
	2.7
	17
	

	Oct-94
	8.2
	17
	

	Nov-94
	11
	17
	

	Dec-94
	7.1
	17
	

	Jan-95
	13
	17
	

	Feb-95
	7.9
	17
	

	Mar-95
	14
	17
	

	Apr-95
	8.9
	17
	

	May-95
	9.8
	17
	

	Jun-95
	14
	17
	

	Jul-95
	7.1
	17
	

	Aug-95
	8.1
	17
	

	Sep-95
	9
	17
	

	Oct-95
	12
	17
	

	Nov-95
	15
	17
	

	Dec-95
	15
	17
	

	Jan-96
	7.9
	17
	

	Feb-96
	9.8
	17
	

	Mar-96
	5.2
	17
	

	Apr-96
	7
	17
	

	May-96
	11
	17
	

	Jun-96
	14
	17
	

	Jul-96
	7.2
	17
	

	Aug-96
	6.7
	17
	

	Sep-96
	8
	17
	

	Oct-96
	10
	17
	

	Nov-96
	12
	17
	

	Dec-96
	4.6
	17
	

	Jan-97
	7.5
	17
	

	Feb-97
	8.2
	17
	

	Mar-97
	16
	17
	

	Apr-97
	13
	17
	

	May-97
	14
	17
	

	Jun-97
	8.8
	17
	

	Jul-97
	8.9
	17
	

	Aug-97
	4.5
	17
	

	Sep-97
	5.6
	17
	

	Oct-97
	11
	17
	

	Nov-97
	9.6
	17
	

	Dec-97
	10
	17
	

	Jan-98
	17
	17
	

	Feb-98
	4.8
	17
	

	Mar-98
	12
	17
	

	Apr-98
	14
	17
	

	May-98
	8.6
	17
	

	Jun-98
	8.6
	17
	

	Jul-98
	6.3
	17
	

	Aug-98
	13
	17
	

	Sep-98
	7.1
	17
	

	10/1/98
	10
	17
	

	11/4/98
	8.2
	17
	

	12/8/98
	13
	17
	

	1/19/99
	10
	17
	

	2/9/99
	39
	17
	39

	3/17/99
	13
	17
	

	4/15/99
	11
	17
	

	5/5/99
	11
	17
	

	6/9/99
	10
	17
	

	7/14/99
	16
	17
	

	8/25/99
	20
	17
	20

	9/15/99
	59
	17
	59

	9/23/99
	25
	17
	25

	10/4/99
	28
	17
	28

	10/12/99
	27
	17
	27

	10/20/99
	24
	17
	24

	11/3/99
	21
	17
	21

	11/11/99
	16
	17
	

	11/16/99
	27
	17
	27

	11/19/99
	19
	17
	19

	11/22/99
	13
	17
	

	11/30/99
	14
	17
	

	12/8/99
	21
	17
	21

	1/5/00
	14
	17
	

	1/11/00
	14
	17
	

	2/2/00
	12
	17
	

	3/8/00
	3
	17
	

	4/5/00
	10
	17
	

	5/3/00
	10
	17
	

	6/7/00
	11
	17
	

	7/12/00
	11
	17
	

	8/2/00
	9
	17
	

	9/13/00
	5
	17
	

	10/11/00
	6
	17
	

	11/14/00
	7
	17
	

	12/13/00
	5
	17
	

	1/17/01
	8
	17
	

	2/21/01
	6
	17
	

	3/7/01
	6
	17
	

	4/4/01
	7.8
	17
	

	6/9/01
	8
	17
	

	7/11/01
	6.8
	17
	

	8/22/01
	9.1
	17
	

	9/12/01
	13
	17
	

	
	Data Points
	
	Exceedences

	
	140
	Total
	13

	
	106
	Before 8/99
	3

	
	21
	After 12/99
	0

	
	
	
	

	Gross compliance rate
	90.7%
	

	Compliance rate less 8-12/99
	97.6%
	


� See Letter to Central Valley Regional Water Board Members from Elizabeth Jennings, Senior Staff Counsel, Office of Chief Counsel, dated September 8, 1997.


� See In the Matter of the Petition of Citizens for a Better Environment, et al., Order WQ 90-5, State Water Board pp. 79-80.
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