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Comments were received from the following parties:

· Santa Clara Valley Water District

· Redevelopment Agency of San Jose and City of San Jose

· U.S. National Marine Fisheries Service

· U.S. Fish and Wildlife Service

· California Department of Fish and Game

· Guadalupe River Park and Garden

· San Jose Downtown Association

· Santa Clara County Streams for Tomorrow

· CLEAN South Bay

1. Santa Clara Valley Water District:  

a.  The District objected to Finding 13 (Other Impacts) and requested that it be deleted or substituted with a Finding more consistent with the EIR findings.

 Staff have modified the Finding to be more consistent with the EIR.

b. The District requested that studies requested in Provision 7 (related to reducing of peak flood flows so as enable preservation and restoration of riparian habitat in the watershed) be conducted under the Santa Clara Basin Watershed Management Initiative (WMI), rather than as a requirement of an Order on the Downtown and Restoration Projects.  The District also cited its technical opinion as to the limited feasibility of peak flow reduction and the limited potential of peak flood flow reduction to improve riparian habitat.    

Staff agree that the requested study should be coordinated through the WMI and have revised the finding to reflect this.  However, the District is the member agency with the expertise in the area of flood peak flows and is the appropriate the lead for such an effort.  Also, the resources of the WMI are currently focused at this time on completion of the Watershed Assessment for three pilot watersheds in the Basin.  An Order for a flood control project is the appropriate vehicle for a study of peak flood flow reduction.  Staff value the expertise of the District in this area and believe that a study of this nature will help crystallize the issues and opportunities for long-term protection of the beneficial uses of the watershed, as well as the limitations, which the District has emphasized in their letter.

Staff intend to meet again with the District to discuss Finding 13 and Provision 7 to attempt to reach a consensus on these elements of the Order.

2. Redevelopment Agency of San Jose and City of San Jose:  

a. The Redevelopment Agency pointed out that it is a funder not an operator of elements of the Projects and requested that they be deleted as a Discharger.  


The Tentative Order was revised to delete them as a Discharger.

b. The Redevelopment Agency/City of San Jose (RA,CoSJ) has requested that the Order have a clearly defined separate section which spells out the responsibilities of the City and that all references be consistent in language.


The Tentative Order has been revised to make clear that the City’s responsibilities are limited to those in Provision 9 relative to operation and maintenance of the trail system.

c. The RA/CoSJ believes that Finding 13 is not consistent with the EIR.


The Tentative Order has been revised to be more consistent with the EIR.

d. The RA/CoSJ questions that scope of the Special Study required by Provision 7 and the appropriateness of including it in this Order.


See response to similar comment from Water District.

e. The RA/CoSJ would like more information as to the nature and type of restrictions or requirements for Conservation Easements to protect the mitigation planting area in perpetuity from the impacts of recreational use of adjacent trails.

The Tentative Order allots 21 months to determine the details of such an easement or equivalent method of protection for the mitigation areas.  In the unlikely event that no agreement can be reached in this time, Staff will bring this matter back to the Board for reconsideration.

3. Letters of National Marine Fisheries Service, Fish and Wildlife Service and Department of Fish and Game:  All approved the Mitigation and Monitoring Plan.

4. Guadalupe River Park and Garden, San Jose Downtown Association:  Both urged certification of the Projects by the Board.

5. Santa Clara County Streams for Tomorrow (SFT):

a. SFT requested additional clarifying findings of fact and additional requirements relative to discharge prohibitions and effluent limitations.

The Tentative Order was revised to include most of the recommendations.

b. SFT requested that, though the Basin Plan does not include Cold Freshwater Habitat or Rare and Endangered Species as beneficial uses for this Watershed, the Order should acknowledge that evidence exists that rainbow trout (a coldwater fish) and Chinook salmon (a threatened species) occur in the Guadalupe Watershed.

Staff is aware of the evidence cited by SFT.  This information will be utilized by future cycles of the Basin Planning process to reevaluate appropriate beneficial use designations for the Guadalupe Watershed.

c. SFT strongly supported the requirement for conduction of the Special Study of Provision 7.

d. SFT requested that the Regional Board mandate additional mitigation for the temporal loss of habitat during the scheduled two years of construction.

Staff believe that the mitigation committed to in the Dischargers’ Mitigation and Monitoring Program is the appropriate level of mitigation for the Projects.  This is concurred with by state and federal fish and wildlife agencies and the environmental groups participating in the Guadalupe River Collaborative.  Should actual construction indicate additional mitigation is appropriate, staff will consider bringing the matter back to the Board.

e. SFT requested that the Order include a provision requiring maintenance of a stream flow in Guadalupe Creek of at least 0.5 cfs.

Staff believe the question of appropriate flows for the Creek are best addressed in the FAHCE collaborative process that is discussed in the staff report.

6. CLEAN South Bay: CSB urged adoption of the Tentative Order, voiced support for the Special Study Provision (Provision 7), and requested clarification of the timing of monitoring and reporting.

Staff have not included these monitoring and reporting details in the Tentative Order.  However, pre-project monitoring has been conducted in various reaches of the River and Creek and annual monitoring of vegetation status is ongoing.  Guadalupe Creek monitoring will begin with a baseline report upon completion in the fall of 2001 with first year monitoring report submitted in 2002.  Monitoring of mitigation plantings established after completion of Downtown Project will begin the first year after the completion of the Project.  

