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LIST OF ABBREVIATIONS AND ACRONYMS

ADT - Average Daily Traffic

BAT - Best Available Technology

BIA - Building Industry Association of San Diego County

BMP - Best Management Practice

Basin Plan - Water Quality Control Plan for the San Diego Basin
CASQA - California Stormwater Quality Association

CCC - California Coastal Commission

CDFG - California Department of Fish and Game

CEQA - California Environmental Quality Act

CFR - Code of Federal Regulations

Copermittees - County of San Diego, the 18 incorporated cities within the County
of San Diego, the San Diego Unified Port District, and the San Diego County
Regional Airport Authority

CWA - Clean Water Act

CWC - California Water Code

CZARA - Coastal Zone Act Reauthorization Amendments of 1990
ESAs - Environmentally Sensitive Areas

FR - Federal Register

GIS - Geographic Information System

IC/ID - lllicit Connections and lllicit Discharges

JURMP - Jurisdictional Urban Runoff Management Plan
LARWQCB - Los Angeles Regional Water Quality Control Board
MEP - Maximum Extent Practicable

MRP - Receiving Waters Monitoring and Reporting Program

MS4 - Municipal Separate Storm Sewer System

NOI - Notice of Intent

NPDES - National Pollutant Discharge Elimination System

NRDC - Natural Resources Defense Council

NURP - Nationwide Urban Runoff Program

Regional Board - San Diego Regional Water Quality Control Board
RGOs - Retail Gasoline Outlets

ROWD - San Diego County Copermittees’ Report of Waste Discharge
RURMP - Regional Urban Runoff Management Plan

RWLs - Receiving Water Limitations

SANDAG - San Diego Association of Governments

SIC - Standard Industrial Classification Code

SUSMP - Standard Urban Storm Water Mitigation Plan

SWMP - Storm Water Management Plan

SWRCB - State Water Resources Control Board

SWPPP - Storm Water Pollution Prevention Plan

TAC - State Water Resources Control Board Urban Runoff Technical Advisory
Committee

TIE - Toxicity Identification Evaluation

TMDL - Total Maximum Daily Load
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USEPA - United States Environmental Protection Agency
WDRs - Waste Discharge Requirements

WLAs - Waste Load Allocation

WQC - Water Quality Criteria

WQBELs - Water Quality Based Effluent Limits

WSPA - Western States Petroleum Association

WURMP - Watershed Urban Runoff Management Plan
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INTRODUCTION

The Regional Board received a total of approximately 530 final written comments
on Tentative Order No. R9-2006-0011 from approximately 30 different
organizations and individuals. Each of these final written comments is
responded to in this document. Many of the comments received were equivalent
to other comments received (approximately 46%); these comments were
grouped with other similar comments and responded to once in order to minimize
redundancy in this document.

The overall organization of this document is consistent with the organization of
Tentative Order No. R9-2006-0011. Responses to “General Comments” are
presented first, followed by responses to “Comments on Findings”. The
remainder of the document contains responses to “Comments on Specific
Sections,” presented in same sequence as the sections in the Tentative Order.

The Regional Board appreciates the efforts of all those who contributed by
commenting on Tentative Order No. R9-2006-0011. The comments are valuable
and many have resulted in proposed permit language changes. To the extent
that a revision to the permit language is proposed as a result of a particular
comment, that fact is noted in the response to that comment. References to
permit section numbers where revisions have been made generally refer to
section numbers of the original Tentative Order dated March 10, 2006. However,
some sections of the Tentative Order have been reorganized, particularly
regarding reporting and monitoring. References to section numbers where
revisions have been made in those instances may refer to the revised Tentative
Order dated August 30, 2006. In those cases, readers will be referred to section
numbers in the “revised Tentative Order,” as opposed to the “Tentative Order.”

The revised Tentative Order and Fact Sheet (dated August 30, 2006) are
available in conjunction with this Responses to Comments document at:

http://www.waterboards.ca.gov/sandiego/programs/sd_stormwater.html.
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RESPONSES TO GENERAL COMMENTS

Section: General Sub-section:
Commenter(s): Bob Collins

Comment: | have reviewed the storm water permit and in particular have
reviewed the provisions of the Watershed Urban Runoff Management Plan under
the permit. The permit looks good.

Response: Comment noted.

Section: General Sub-section:
Commenter(s): Bob Collins

Comment: The Regional Board should prepare an annual executive report on
water quality in the San Diego Region that describes the general condition

of watersheds in the San Diego Region. The report should provide information on
water quality and actions which the public can take to improve water quality in all
the region's major watersheds. The information for the report can come from the
Co-permittee's annual report to the Regional Board on the storm water permit.
The Report should be distributed to media outlets in the San Diego Region.

Response: Comment noted. The Regional Board will take this suggestion
under consideration. However, the suggestion is outside the scope of reissuance
of the Tentative Order.

Section: General Sub-section:
Commenter(s): Bob Collins

Comment: The Regional Board should provide a map which is accessible to the
public from its web site to show location of monitoring in all major watersheds.
This will help to bring awareness to the public on the location of water quality
monitoring.

Response: The County of San Diego has posted the Copermittees monitoring
report on www.projectcleanwater.org. This report provides maps of monitoring
locations. The Regional Board will consider providing a link to this report on its
website.
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Section: General Sub-section:
Commenter(s): Caltrans

Comment: We support the use of the triad approach for determining follow-up
actions when monitoring indicates urban runoff impacts receiving waters
(Tentative Receiving Waters Monitoring and Reporting Program, pg. 6). This
approach will allow available public resources to be directed at runoff locations
with demonstrated problems. We suggest that the triad approach be more
explicitly integrated into the permit, particularly in those sections that address
exceedances of standards.

Response: The triad approach is explicitly integrated into the Tentative Order by
way of the monitoring and watershed requirements. The triad approach is the
foundation of the monitoring requirements. The Copermittees’ watershed efforts
then rely on the results of the monitoring triad approach to identify watershed
priorities.

Section: General Sub-section:
Commenter(s): Caltrans

Comment: Although source control is repeatedly mentioned as an effective
measure to reduce runoff pollutants, the permit provides no indication on how to
address major sources outside the jurisdiction of the permittees. For example,
the Region 8 MS4 permits acknowledge that some pollutants, such as those from
aerial deposition, cannot be controlled by the permittees. In these cases action
by the State Board or ARB may be necessary.

Response: The Regional Board agrees that an interagency collaborative effort
is needed to address cross-media pollution. As required by 40 CFR
122.26(d)(2)(i), the Tentative Order requires each Permittee to demonstrate legal
authority that authorizes the Copermittee to control the contribution of pollutants
from one portion of the shared MS4 to another portion of the MS4 through
interagency agreements among Copermittees. It also encourages the
development of interagency agreements with other owners of other MS4s. By
providing free and open access to their MS4s, Copermittees efficiently collect
and convey pollutants directly to receiving waters. Because they enable
pollutants to reach receiving waters, the Copermittees are responsible for these
pollutants and must reduce these pollutants in urban runoff discharges to the
MEP.

Efforts to limit the creation of impervious surfaces and prevent the elimination of
stream channels are new development source control activities encouraged by
the Tentative Order that may reduce the threat of aerially-deposited pollution.
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Section: General Sub-section:
Commenter(s): Carlsbad Watershed Network

Comment: Increases in impervious cover often come gradually over time long
after a project's original construction. We need some method/ trigger to make
these later changes subject to review and taken into account in evaluating total
watershed impervious cover and cumulative impacts (e.g. to include small
changes, as when a single homeowner changes their front yard from grass to
concrete patio or builds a three-car garage). Current remote sensing tools now
make such analysis feasible and affordable for jurisdictions. The annual report
should therefore include impervious cover as well as water quality measures in a
cumulative impacts analysis.

Response: The Tentative Order requires significant redevelopment creating
more than 5,000 square feet of impervious surfaces to be subject to SUSMP
requirements. This helps ensure that many incremental increases in impervious
surfaces are reviewed and addressed. The suggestion that the Copermittees
assess cumulative impervious cover is one approach the Copermittees can use
to meet the Tentative Order watershed section's requirement that the
Copermittees develop a program for encouraging collaborative, watershed-
based, land use planning in their jurisdictional planning departments.

Section: General Sub-section:
Commenter(s): Carlsbad Watershed Network

Comment: There needs to be a mechanism whereby the stormwater
management teams in the jurisdictions are more integrated into the planning
process. At the moment, they are relegated to maintaining the structures and
programs put in place by planners and engineers working at the front end of the
process, and cannot offer creative alternatives early enough to prevent the
business as usual model from prevailing. One mechanism to achieve this end
might be early involvement of the Regional Board through the CEQA process.

Response: Many Copermittee storm water management teams are involved in
storm water program planning processes, as well as storm water program
implementation by planning and engineering departments. For example, the City
of San Diego Storm Water Pollution Prevention Program receives annual reports
from each department in the City regarding the departments' storm water
management efforts. Effective participation and oversight by the Copermittee's
storm water management teams of other Copermittee departments is the
responsibility of the Copermittees. Section D.1 of the Tentative Order requires
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storm water to be addressed early in the planning process by requiring the
Copermittees to update their General Plans and environmental review processes
(such as CEQA).

Section: General Sub-section:
Commenter(s): Carlsbad Watershed Network

Comment: We suggest that the specific requirement of cumulative impact
analysis be given to the Copermittees as a condition of their permit. Without such
analysis, it is difficult to see the justification for many of the tasks required in the
permit, including the requirements for best management practices, monitoring
and public education. Without such a requirement, we will continue to see
degradation of watersheds, such as the Agua Hedionda Creek, while the
jurisdiction responsible for planning, permitting, and even construction, continues
current development practices, possibly even while remaining in compliance with
the permit.

Response: The Copermittees are required to assess the impacts of their urban
runoff discharges on water quality in the Receiving waters Monitoring and
Reporting Program, which requires chemistry, toxicity, and bioassessment
monitoring. The Copermittees are then required to use this monitoring data to
assess the effectiveness of their programs in terms of water quality at section | of
the Tentative Order. In addition, the Copermittees are required to conduct a
detailed and extensive evaluation of program implementation to changes in water
quality as part of their Long-term Effectiveness Assessment (section 1.5 of the
Tentative Order).

Section: General Sub-section:

Commenter(s): Carlsbad Watershed Network

Comment: Instream storm water retention facilities should be prohibited.
Response: In-stream storm water treatment facilities are not allowed under the
Tentative Order. Section D.1.d.(6)(d)i states that treatment control BMPs shall
"not be constructed within a receiving water."

Section: General Sub-section:

Commenter(s): Carlsbad Watershed Network
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Comment: We very much appreciate the efforts of the Regional Board to
improve water quality by strengthening key provisions of the San Diego Municipal
Storm Water Permit. We enthusiastically support the direction you have taken
with this amendment- the focus on watershed based improvements, encouraging
multi-jurisdictional cooperation to beneficially affect watersheds, restricting
hydromodification and adding important quantifiable targets for BMPs to achieve.
We hope you will continue to increase your emphasis on enforcement, education
(especially of staff and officials of the jurisdictions), and public participation.

Response: Comment noted.

Section: General Sub-section:
Commenter(s): Carlsbad Watershed Network

Comment: There is no distinction between required actions in watersheds that
already have a very high percentage of impervious cover as compared to those
that are relatively low. It seems like those with the highest percentage are
already so impaired that they should have even more stringent requirements.
One such change might be that even small projects are not exempted in those
watersheds.

Response: All significant projects are subject to the SUSMP requirements which
address hydromodification. These requirements are expected to be sufficient to
prevent hydromodification in both low- and high-impervious watersheds. Smaller
projects which are not subject to SUSMP requirements are expected to pose a
minimal risk for hydromodification, due to their reduced amounts of impervious
surfaces.

Section: General Sub-section:

Commenter(s): City of Carlsbad

Comment: Add the number reference to each requirement on each page as in
old permit. Currently it is very difficult to find the full citation of a requirement.

Response: The Table of Contents can aid in finding the correct section
reference. It includes section numbers and page numbers.

Section: General Sub-section:

Commenter(s): City of Chula Vista

10
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Comment: Legal authority for the Regional Board to impose new requirements
that may significantly impact the Copermittees’ fiscal state has not been cited in
the Tentative Order. The City of Chula Vista requests that such legal authority

be presented for the new requirements where such legal authority exists under

the Federal Clean Water Act.

Response: Legal authority provided under federal law has been cited in the
revised Fact Sheet for all requirements of the Tentative Order.

Section: General Sub-section:
Commenter(s): City of Chula Vista, San Diego Unified Port District

Comment: Several sections of the Tentative Order require the Copermittees to
reduce the discharge of pollutants in urban runoff to the MEP and achieve Water
Quality Standards. Meeting both standards simultaneously is neither justified nor
feasible because the Tentative Order does not provide adequate flexibility to the
Copermittees in controlling their urban runoff programs and, therefore, being
responsible for their results.

Since the compliance criteria for urban runoff (MS4s) is the MEP standard, and in
order to provide consistency in the application of, and requirements to meet,
performance standards, applicable sections of the Tentative Order must be
revised to eliminate “water quality standards” as a performance standard. This
point carries through many facets of the Tentative Order, including the
assessment and modification of programs based on the achievement of meeting
defined standards, specifically the MEP performance standard.

Performance standards cannot be a moving target or multi-layered if they are
intended to support effectiveness assessment and guide programmatic evolution
and development. As mentioned above, the inclusion of “water quality
standards” as a performance standard, and as defined in the Tentative Order,
may unintentionally set up the application of numeric limits in order to maintain
compliance. The definition of water quality standards in the tentative order
directly references water quality objectives, which by definition include both
numeric and narrative limits for pollutants. As such, the City of Chula Vista
objects to the use of water quality objectives as a performance measure for
urban runoff and requests that the language in the Tentative Order be revised to
eliminate any ambiguity regarding the application of numeric limits as a measure
of compliance with Permit requirements.

Response: The principal issue of BIA's lawsuit over the current permit (Order
No. 2001-01) was whether the Regional Board appropriately required compliance
with receiving water quality standards. The Court of Appeals, Fourth Appellate
District ruled that "the Permit's Water Quality Standards provisions are proper

11
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under federal law" (Building Industry Association of San Diego County et al. v.
State Water Resources Control Board et al.) The Tentative Order's requirements
regarding receiving water quality standards are the same as those of Order No.
2001-01. In addition, the receiving water quality standards requirement language
of section A.3 of the Tentative Order is required to be included in municipal storm
water permits by SWRCB Order WQ 99-05. Moreover, USEPA anticipates that
municipal storm water permits will require compliance with receiving water quality
standards when it states: "Today's rule specifies that the 'compliance target' for
the design and implementation of municipal storm water control programs is to
reduce pollutants to the maximum extent practicable, to protect water quality, and
to satisfy the appropriate water quality requirements of the CWA" (FR 68753).
Finally, the requirement for compliance with receiving water quality standards is
consistent with the Clean Water Act's overall objective to "restore and maintain
the chemical, physical, and biological integrity of the Nation’s waters."

Compliance with the MEP standard and receiving water quality standards are
compatible. Where receiving water quality standards are met, the Copermittees
should tailor their programs to meet the MEP standard. However, where the
Copermittees' urban runoff discharges are causing or contributing to a violation of
receiving water quality standards, the Copermittees cannot continue to
implement programs which do not rectify the situation. In such cases, the
Copermittees must improve their programs until compliance with receiving water
quality standards is achieved.

Section: General Sub-section:
Commenter(s): City County Managers Association

Comment: We express our concern over the potential fiscal impact of the
proposed permit. For example, the regional monitoring requirements will
increase between hundreds of thousands of dollars to $2 million depending on
the final terms of the permit. The HMP is estimated to cost approximately $2
million and a regional education program may cost between $50,000 and $2
million. Further, there are yet to be quantified program costs which will be
unknown until the permit is implemented and we have identified priorities. This is
further aggravated by the fact that many expenses are heavily loaded in the early
years of the permit. It would be helpful if these costs could be spread over a
longer period.

Response: The regional monitoring program is largely based on the
Copermittees’ monitoring proposal and regional guidance. Increases in regional
monitoring costs can be controlled by incorporation of new monitoring efforts in
existing monitoring programs, where applicable. Development of the HMP is
roughly estimated to cost $480,000 - 700,000. A regional residential education
program is appropriate due to the Copermittee's finding that residences are a

12



Responses to Comments August 30, 2006

high priority pollutant source within the region. Regional residential education
program costs can be offset to some extent by reductions in jurisdictional
residential education. It is worth noting that costs for the above programs are
shared by 21 Copermittees. The Tentative Order has been modified to spread
program costs over several years, rather than the first year of implementation.
This should help reduce the impact of increased costs.

Section: General Sub-section:
Commenter(s): City of Del Mar

Comment: The Permit contains many provisions that are vague. The Permit,
therefore, can not be enforced nor can the Copermittees know how to comply
with its terms. In certain circumstances, the Copermittees will not know whether
their conduct is necessarily proscribed. In other instances, the terms of the
Permit fail to provide an ascertainable standard of conduct. Given the vagueness
of certain provisions, Copermittees could suffer arbitrary enforcement. For
example, the term structural flood control device in D.3(2)(d) is not defined. A
broad interpretation of this would result in inappropriate requirements placed on a
City to prescriptively retrofit the current storm drain system, instead of applying
structural retrofits only when pollution prevention and source control BMPs have
been ineffective in meeting the MEP standard.

Response: The language of the Tentative Order is crafted to balance detailed
requirements with flexible requirements. Where requirements are not detailed, it
is to provide the Copermittees flexibility in implementing their programs.
Copermittees are typically receptive to this flexibility. Regarding use of the term
"flood control device," this term appears in the federal NPDES regulations at 40
CFR 122.2.6(d)(2)(iv)(A)(4). The use of the term in the Tentative Order is
consistent the use of the term in the federal NPDES regulations.

Section: General Sub-section:
Commenter(s): City of Del Mar

Comment: We disagree that a municipality is fully or solely responsible for
receiving water quality. The MS4 NPDES permit is intended to regulate the point
source discharges from a publicly-owned municipal separate storm sewer
system. The permits do not cover privately-owned direct discharges to receiving
water. There are currently no permits to cover agricultural discharges or other
non-point source discharges. The State's management programs do not enforce
runoff requirements in these areas at any level equivalent to the individual MS4
permits. Pollutant contributions to surface water also occur through atmospheric
deposition and from wildlife. Because of these difficult to address sources, it

13
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appears that the Regional Board is inappropriately placing an inordinate amount
of the burden for surface water quality on the municipality through this Order.

Response: The Tentative Order does not hold the Copermittees responsible for
pollution originating outside their jurisdictions. Instead, the Tentative Order holds
the Copermittees responsible for their contribution of pollutants to receiving
waters. The Tentative Order does not require that the Copermittees ensure that
water quality standards in receiving waters are met; it requires that the
Copermittees ensure that their discharges do not cause or contribute to a
violation of water quality standards in receiving waters.

Section: General Sub-section:
Commenter(s): City of Imperial Beach

Comment: Interpretation of Tentative Order findings and requirements is, in
many cases, dependent upon the definition of keywords and phrases in
Attachment C. It would be helpful if the permit text called attention to keywords
and phrases that are defined in Attachment C by using a different font (i.e.,
italics, bolded, or underlined text).

Response: Due to the numerous terms that have been defined, these terms
have not been highlighted in the text in order to maintain readability. All defined
terms are included in one location (Attachment C), which should ease reference
to these terms.

Section: General Sub-section:
Commenter(s): City of Imperial Beach

Comment: The Tijuana River Watershed presents a set of circumstances
unique from other watersheds in the region. Most important of these is that 75%
of the watershed falls within the jurisdiction of Mexico. Finding D.1.a in the Draft
Permit states, “Absent evidence to the contrary, [the] continual assessment,
revision, and improvement of urban runoff management program implementation
is expected to ultimately achieve compliance with water quality standards.” The
Tijuana River Watershed is clearly an exception to this statement. Until long-
term solutions can be found, larger cross-border water quality issues will
continue to trump any measurable gains that can be achieved by implementing
urban runoff management programs on this side of the border. Yet, the Draft
Permit calls for Imperial Beach to continually augment its urban runoff
management program until water quality standards are met. This is an
unachievable goal.

14
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Response: The Tentative Order does not hold the Copermittees responsible for
pollution originating in Mexico that occurs in the Tijuana River watershed.
Instead, the Tentative Order holds the Copermittees responsible for their
contribution of pollutants in the Tijuana River watershed. The Tentative Order
does not require that the Copermittees ensure that water quality standards in
receiving waters are met; it requires that the Copermittees ensure that their
discharges do not cause or contribute to a violation of water quality standards in
receiving waters. The language of Finding D.1.a is consistent with this position.

Section: General Sub-section:
Commenter(s): City of Imperial Beach

Comment: In too many instances, a “one-size-fits-all” approach has been
favored over more flexible requirements that could be modified to fit individual
circumstances at the jurisdictional and watershed levels. The reasoning for its
support of “cookie cutter” requirements has been clearly articulated by Regional
Board staff; a uniform Permit with minimum measurable outcomes facilitates
enforcement of compliance with Permit mandates and assists in making cross-
jurisdictional comparisons more meaningful. The upshot from our perspective,
however, is that the Draft Permit would require the City to spend considerable
energy satisfying requirements that are only marginally beneficial in the local
circumstance.

Response: The purpose of detailed requirements in the Tentative Order is to
provide a level of assurance that an adequate level of activity will be
implemented by the Copermittees in order to meet the MEP standard and protect
water quality. Where the Tentative Order contains detailed requirements, the
requirements provide the Copermittees sufficient flexibility by allowing multiple
implementation options or prioritization schemes. In addition, where the
Regional Board included new detailed requirements in the Order to address
particular issues, it first requested the Copermittees' proposals for addressing
the issues in their Report of Waste Discharge. Short of receiving detailed
proposals from the Copermittees, the Regional Board crafted detailed language
into the Tentative Order. In response, the Copermittees have now provided the
Regional Board with detailed proposals for addressing many issues. These
Copermittee proposals have largely been incorporated into the Tentative Order.

Section: General Sub-section:
Commenter(s): City of La Mesa

Comment: As additional requirements are added onto existing requirements
from the Tentative Order 2001-01, the City of La Mesa is interested in knowing

15
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how has the implementation of the aforementioned order improved water quality?
With the Copermittees implementing the JURMP to ensure compliance with the
permit, what proof is there that the approach is an effective approach? Adding
additional requirements will be costly and may not produce the same results or
any results based on the time frame for assessing water quality improvements
from program implementation. Since the program effectiveness has been an
integral part of the permit, shouldn't the effectiveness of the Municipal Permit
Order No. 2001-01 be evaluated before it is significantly modified?

Response: The Copermittees are responsible for implementing programs which
are effective in protecting water quality. They must annually assess the
effectiveness of their programs to ensure their programs are effective. If they
Copermittees are not aware of the effectiveness of their programs, they must
improve their effectiveness assessments. Moreover, if the Copermittees
programs are not effective in protecting water quality, they are not meeting the
MEP standard. In addition, such programs must be improved per section C of
the current permit (section A.3 of the Tentative Order). Responsibility lies with
the party that is discharging the pollutants causing water quality problems.

The Report of Waste Discharge was the Copermittees opportunity to propose
specific programs to protect water quality. Short of receiving specific proposals
from the Copermittees, the Regional Board crafted specific requirements into the
Tentative Order to address water quality and implementation problems. These
requirements are based on guidance and findings made by USEPA, the SWRCB,
CASQA, and other urban runoff authorities. Where the Copermittees have
subsequently provided specific program proposals that are supportable, they
have largely been incorporated into the Tentative Order. Because the Tentative
Order includes supportable requirements based on guidance from urban runoff
authorities, implementation of its requirements is expected to be protective of
water quality. However, such results are reliant on full implementation by the
Copermittees, including compliance with sections E, I, and A.3 of the Tentative
Order.

Section: General Sub-section:
Commenter(s): City of La Mesa

Comment: The City is concerned with the significant financial impact posed by
the proposed requirements. As presented in the regional comments sent by the
County of San Diego, the hydromodification plan will incur a significant cost of a
million dollars at a minimum. The new requirements for monitoring may increase
annual costs of $2-3 million dollars per year. Additionally, there are costs that
cannot be quantified at this time until the permit is fully implemented. The fiscal
impact can be detrimental, especially to smaller jurisdictions where resources are
limited.

16
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Response: The regional monitoring program is largely based on the
Copermittees' monitoring proposal and regional guidance. Increases in regional
monitoring costs can be controlled by incorporation of new monitoring efforts in
existing monitoring programs, where applicable. Development of the HMP is
roughly estimated to cost $480,000 - 700,000. It is worth noting that costs for the
above programs are shared by 21 Copermittees. The Tentative Order has been
modified to spread program costs over several years, rather than the first year of
implementation. This should help reduce the impact of increased costs.

Section: General Sub-section:
Commenter(s): City of Oceanside

Comment: We will be impacted over $500,000, and during the actual
Implementation of the permit system, we will be affected almost $900,000. Those
figures are on top of the existing cost of almost $2,700,000. Our City cannot
afford these huge increases at this time!

Response: Comment noted. Discussion of program costs and benefits is
included in section VII.

Section: General Sub-section:
Commenter(s): Coast Law Group

Comment: In general, the San Diego Bay Council ("Bay Council") urges the
Regional Water Quality Control Board ("Regional Board") to adopt the proposed
permit. While we have numerous suggestions, comments, and concerns
regarding the permit's language, we feel it is absolutely critical that Board
members understand the importance of this permit to not just San Diego
County's water quality, but to its citizens' quality of life as well.

Because our collective economy, health, and happiness depend on clean
beaches and bays, as well as the tributaries that carry water to them, the need
for a strong MS4 permit cannot be overstated. Environmental community and
State lawyers fought long and hard to ensure the Building Industry Association
and some Copermittees were not able to weaken the San Diego Region's
landmark 2001 MS4 permit. And now, we must build on past successes to make
this permit even stronger.

Despite the fact that the Phase | NPDES storm water permits have been in place
since 1990, empirical evidence from the Copermittees' monitoring program
suggests we are not yet even beginning to achieve the necessary reductions in
storm water pollutants to meet Water Quality Standards as mandated. Though
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efforts to abate dry weather flows of urban runoff have met some success, the
same cannot be said in wet weather. As the Board considers proposed changes
to the 2006 MS4 permit, we urge you to remember that each and every time it
rains in the region, we are told to stay out of the water for at least 72 hours. Many
have come to accept this as the price we pay for living in an urbanized
environment. Like us, you should be offended by such a notion.

Response: Comment noted.

Section: General Sub-section:
Commenter(s): Coast Law Group

Comment: Board staff should clarify that the entire Order could be based solely
upon the federal Clean Water Act. In the past we have seen the Building Industry
Association ("BIA") go to great lengths to show that legal support for portions of
the permit could not have been found in federal law, and therefore should have
undergone additional environmental review pursuant to the State law.

The Bay Council hereby incorporates by reference all of the briefs and court
orders pertaining to the 2001 MS4 permit filed by the environmental intervenors,
the State Attorney General, the BIA, and all Amici. To the extent the BIA or any
other parties to the litigation seek to raise issue identical to those disposed of in
the prior litigation, they are precluded from doing so under administrative theories
of res judicata and collateral estoppel.

Response: The requirements of the Tentative Order do not exceed federal law.
The federal Clean Water Act and NPDES storm water regulations provide the
Regional Board with adequate authority for all of the requirements found in the
Tentative Order. The Tentative Order’s requirements are necessary to comply
with federal law. Therefore, the requirements do not exceed federal law, as
some commenters have asserted.

The Tentative Order’s requirements mirror the requirements of the current Order,
Order No. 200-01. Where the Tentative Order contains new requirements not
specifically found in Order No. 2001-01, the new requirements only provide
additional detail to requirements already in existence in Order No. 2001-01. Any
new requirements in the Tentative Order simply elaborate on Order No. 2001-
01’s pre-existing requirements. For example, the Tentative Order’s requirements
addressing hydromodification expand on the pre-existing Order No. 2001-01
requirement that Copermittees develop criteria “to control peak storm water
discharge rates and velocities in order to maintain or reduce pre-development
downstream erosion and protect stream habitat” (Order No. 2001-01 section
F.1.b.(2)())).
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In its review of Order No. 2001-01 requirements, the State of California Court of
Appeal, Fourth Appellate District “determined that none of the challenged Permit
requirements violate or exceed federal law” (Building Industry Association of San
Diego County, et al., v. State Water Resources Control Board et al., 2004). The
Building Industry of San Diego County used an across the board approach to its
lawsuit, challenging a wide range of requirements. Since the requirements of the
Tentative Order and Order No. 2001-01 are comparable, the finding that
requirements of Order No. 2001-01 do not exceed federal law is also applicable
to requirements of the Tentative Order.

The Court of Appeal ruling discusses several findings made by USEPA and other
courts that explain why NPDES storm water permit writers have discretion to
craft specific permit requirements and are not limited to requirements expressly
dictated in the federal NPDES storm water regulations. In the discussion, the
court cites Defenders of Wildlife v. Browner (1999), which states: “Although
Congress did not require municipal storm-sewer discharges to comply strictly
with [numerical effluent limitations], section 1342(p)(3)(B)(iii) states that ‘[p]ermits
for discharges from municipal storm sewers...shall require...such other
provisions as the Administrator...determines appropriate for the control of such
pollutants.” That provision gives the EPA discretion to determine what pollution
controls are appropriate.”

As exhibited in Defenders of Wildlife v. Browner, permit writers clearly have
discretion to determine what pollution controls are appropriate, and therefore can
include more detailed requirements than those specifically found in the federal
NPDES storm water regulations. By including such requirements in the Tentative
Order, the Regional Board has not exceeded federal law, but instead has
complied with the Clean Water Act’s requirements that municipal storm water
permits meet the MEP standard and shall include “such other provisions as the
Administrator or the State determines appropriate for the control of such
pollutants.”

Use of permit writer discretion and the inclusion of more detailed requirements in
the Tentative Order is consistent with USEPA guidance. For example, the
preamble to the Phase | NPDES storm water regulations states “this rule sets out
permit application requirements that are sufficiently flexible to allow the
development of site-specific permit conditions” (FR 48038). In addition, in its
review of a City of Irving Texas NPDES municipal storm water permit, the
USEPA Environmental Appeals Board stated that Congress “created the
‘maximum extent practicable’ (‘MEP’) standard and the requirement to ‘effectively
prohibit non-storm water discharges’ into the MS4 in an effort to allow permit
writers the flexibility necessary to tailor permits to the site-specific nature of MS4
discharges” (2001).
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Section: General Sub-section:
Commenter(s): Project Design Consultants

Comment: A final concern is the continued absence of a program that will
provide real water quality improvements for the region. This Draft Order
continues the recent trend of focusing regulatory efforts on new development and
except for sampling requirements, pays little attention to existing areas or
existing infrastructure. While | understand the desire to prevent a loss of
beneficial uses due to new developments, the failure to incorporate existing
areas of the region into a program ensures that future water quality at our
beaches, bays and streams will not be dramatically altered due to this Draft
Order.

Response: The Tentative Order includes an increased focus on water quality
results, rather than simply focusing on program implementation. The emphasis
on watershed programs in the Tentative Order focuses the Copermittees' efforts
directly on water quality results. Addressing urban runoff management on a
watershed scale focuses on water quality results by emphasizing the receiving
waters within the watershed. The conditions of the receiving waters drive
management actions, which in turn focus on the water quality problems of the
receiving waters each watershed. These watershed requirements focus on
existing development, rather than new development. In addition, sections D.3.a,
D.3.b, and D.3.c all address existing development by requiring the Copermittees
to focus on existing municipal, commercial, industrial, and residential sources.
Sections D.4 and D.5 also address existing development through illicit discharge
detection and education requirements. Moreover, the Tentative Order includes a
new emphasis on assessment of the effectiveness of the Copermittees'
programs. As the Copermittees continually assess and improve their programs'
effectiveness with regards to existing development, water quality improvements
are expected.

Section: General Sub-section:

Commenter(s): San Diego Copermittees

Comment: Compliance timelines for one-time deliverables should generally be
specified as the time elapsed from adoption of the Order rather than as firm
dates.

Response: For consistency, timelines for one-time deliverables have been

modified in the Tentative Order to reflect time elapsed from adoption, rather than
as specific dates.
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Section: General Sub-section:
Commenter(s): San Diego Copermittees

Comment: In numerous instances, the Tentative Order requires new or modified
programs that will impose significant additional costs on Copermittees. These
include, but are not limited to, the development and implementation of the
following programs and activities: Hydromodification Management Plan, Post-
construction Treatment BMP Inspections, Regional Residential Education Plan,
Business Notifications and Inspections, MS4 Inspection and Cleaning, Street
Sweeping, Monitoring Programs, Reporting and Assessment Programs,
Standardized Fiscal Analyses. The Copermittees are continuing to work together
to complete a comprehensive evaluation of these costs, and intend to submit
updated information on fiscal impacts under separate cover.

Response: Comment noted. However, Business Notifications and Inspections,
MS4 Inspection and Cleaning, Street Sweeping, Monitoring Programs, Reporting
and Assessment Programs are all existing programs currently implemented to
some extent by the Copermittees.

Section: General Sub-section:
Commenter(s): San Diego Copermittees

Comment: In evaluating the requirements of the Tentative Order, an issue of
particular concern to the Copermittees has been to accurately define the
workload increases associated with the implementation of new and revised
programs. The Tentative Order contains a considerable number of requirements
that must be implemented concurrently, especially over the first and second
years of the permit cycle. Appendix B.1 illustrates many of the major task and
deliverable deadlines required under the Tentative Order. As shown, a
disproportionate amount of the total required work occurs in the first year, and to
a lesser degree in the second year.

This illustrates the critical need to identify specific modifications to spread out the
workload where possible. A second reason for projecting this workload is to
examine each individual timeframe to ensure its sufficiency for completing the
required work. Taken together, these considerations have formed an important
focus in the Copermittees' review. A small number of needed timeline extensions
are identified and discussed further by the Copermittees in this submittal. These
include: Development and implementation of a Hydromodification Management
Plan (HMP), Required notifications of industrial and commercial businesses,
Two-year phased implementation of industrial and commercial business
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inspection requirements, and Development and implementation of standardized
fiscal analyses.

Response: In Order to spread out the workload required by the Tentative Order,
several timelines have been extended. These include timelines for HMP
development, notification of industrial and commercial sites/sources, inspections
of industrial and commercial sites, and development of a standardized fiscal
analysis approach.

Section: General Sub-section: Multiple
Commenter(s): Caltrans

Comment: The Tentative Order makes several references to the Department's
MS4. The Department will collaborate in the TMDL process and other
opportunities with other agencies on a watershed basis in proportion to the
Department's relative contribution of runoff or pollutants to the receiving waters
being monitored once a program has been developed in final form.

Response: Comment noted.

Section: General Sub-section: Multiple
Commenter(s): Caltrans

Comment: The Tentative Order lists requirements for highways and freeways
(Sections B.8, D.2 (h), D.4 (7), etc.). The Department has its own statewide
NPDES permit and Statewide Storm Water Management Plan (SWMP) that
outlines the requirements for management of storm water runoff as it pertains to
the Department's highways and freeways. Unless there are highways and
freeways within the San Diego region not owned and maintained by the
Department, it is suggested that any reference to "highways" and/or "freeways"
be deleted from the Order to avoid confusion.

Response: The Tentative Order does not address highway and freeways under
Caltrans' jurisdiction. Only highways or freeways under the jurisdiction of the
Copermittees are addressed by the Tentative Order. Rather than being
confusing, this arrangement is quite straightforward.

Section: General Sub-section: Multiple

Commenter(s): City of Chula Vista
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Comment: As written, several sections within the Tentative Order impose
stricter Best Management Practices (BMPs) for developments and existing land
uses within watersheds that include 303(d) listed impaired segments. The
language in the Tentative Order should be revised to clarify that only jurisdictions
discharging to 303(d) listed impaired segments or with TMDL designations are to
implement stricter BMPs or to participate in TMDL activities, rather than all
Copermittees in the same watershed.

Response: For clarification, the Tentative Order has been revised to require
additional BMPs where the source is tributary to an impaired water body
segment, as opposed to an impaired water body. Tentative Order directives
which require consideration of receiving water quality have not been modified
because these directives allow for consideration of the water quality of particular
water body segments, as appropriate.

Section: General Sub-section: Multiple
Commenter(s): City of Del Mar

Comment: All references to "tributary to" (which is not defined) should be
changed to "directly adjacent" or "discharging directly to" as specified in
D.1.d.(2)(f).

Response: It is not appropriate to change references to "tributary to" to "directly
adjacent" of "discharging directly to" because a pollutant source does not have to
be directly adjacent or discharging directly to a receiving water to have an impact
on the receiving water. For example, pollutants can travel unimpeded for great
distances in MS4s. These pollutants can have a significant impact on receiving
waters, even though the source may be far away.

Section: General Sub-section: Multiple
Commenter(s): San Diego Copermittees

Comment: Sections A and B set forth the general prohibitions under state or
federal law pertaining to discharges. However, subsequent sections, such as
Sections D (page 15), D.1 (page 15-16), D.2 (page 26), D.3 (page 29), D.4 (page
38), E.2 (page 43) and F (page 46) contain paraphrases of the prohibitions in
various forms. Given the inconsistencies between the prohibitions in Sections A
and B and the differing versions throughout the Permit, the Copermittees cannot
determine if the terms in Sections D through F were intended to prohibit the
same conduct as in Sections A and B or expand on those prohibitions. If
intended to prohibit the same conduct, there is no reason or benefit in restating
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the prohibitions. More importantly, restating the prohibitions using different
language creates ambiguity.

The Copermittees recommend that each of the sections cited above, as well as
the remainder of the entire Tentative Order, be thoroughly reviewed for potential
inconsistencies with the language in Sections A and B. To avoid ambiguity and
potential internal conflicts, we recommend that they be removed from any
sections other than A or B of the Tentative Order.

Response: Sections D, D.1, D.2, D.3, D.4, E.2, and F discuss the prohibitions in
sections A and B in order to clarify that each of the programs developed and
implemented by the Copermittees must result in compliance with the prohibitions.
Each of the sections has been reviewed and modified to ensure it is consistent
with the prohibitions in sections A and B.

Section: General Sub-section: Multiple
Commenter(s): San Diego Copermittees, City of San Diego

Comment: The Tentative uses the word "ensure" inappropriately in at least 38
locations throughout section D. This phrasing would make Copermittees
responsible for ensuring that discharges do not cause or contribute to a violation
of water quality standards, rather than simply prohibiting such discharges from
the their MS4.

In the context of the Copermittees role in implementing oversight programs for
industries, such as commercial and industrial businesses, it is not reasonable,
nor within an MEP standard, to expect that a Copermittee can ensure that private
entities will not discharge pollutants that cause or contribute to a violation of
water quality standards. Each of the sections using the term "ensure" in the
Tentative Order should be thoroughly reviewed for potential inconsistencies with
the language in Sections A and B. To avoid ambiguity and potential internal
conflicts, they should be removed from any sections other than A or B of the
Tentative Order.

Response: In order to avoid conflicting permit language, the term "ensure" has
been replaced throughout the Tentative Order.

Section: General Sub-section: Multiple

Commenter(s): San Diego Copermittees, San Diego Unified Port District
Comment: While the Copermittees agree that BMP selection should focus on the

most efficient BMPs wherever possible, we recommend that the term “effective”
be removed as a condition of BMP selection. Effectiveness is only one of several
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factors to be considered in meeting a MEP standard. While the definition of MEP
provided in Attachment C of the Tentative Order (which relies primarily on a
February 11, 1993 memo from Senior SWRCB Staff Counsel Elizabeth Jennings
entitled "Definition of Maximum Extent Practicable”) emphasizes technical
feasibility, and even the need to choose effective BMPs in achieving a MEP
standard, it does not establish an “effectiveness” requirement for each BMP
within Copermittees’ “minimum sets of BMPs and other measures.” Moreover,
the MEP definition clearly states that BMP selection should consider
effectiveness, regulatory compliance, public acceptance, cost, and technical
feasibility. The addition of “effective” to the above sections, absent these other
factors, implies that the adequacy of BMPs can be judged solely on their
effectiveness.

This requirement is also potentially in conflict with the process for iterative
program improvement established in section A.3.a of the Tentative Order, which
requires only that BMPs be implemented and modified, augmented, or replaced
in response to demonstrated violations of water quality standards. This is a
crucial distinction since the provision establishes a context for evaluating BMP or
program effectiveness rather than establishing a stand-a-lone and potentially
arbitrary standard for the BMP itself. Similarly, the Tentative Order requires an
extensive process for assessing effectiveness. The establishment of BMP
ineffectiveness as a violation of the Tentative Order outside of that context
appears to present an inconsistency, as well as a potentially significant bias for
Copermittees in evaluating BMP effectiveness.

Response: Since BMPs must essentially be effective for the MEP standard to be
met, the additional requirement that BMPs be effective is not necessary. For this
reason, requirements for effective BMPs have been removed from the Tentative
Order.

Section: General Sub-section: Multiple
Commenter(s): San Diego Unified Port District

Comment: Currently, the reporting requirements are located in several different
areas of the Permit. This makes it extremely difficult to determine how and what
must be reported, both in the program submittals and in the annual reports.
Recommendation: Place reporting requirements in a single section (or
attachment) only. Do not discuss reporting requirements in the individual
program component requirements.

Response: All reporting requirements have been moved to section J of the
Tentative Order. Monitoring reporting requirements remain in the Receiving
Waters Monitoring and Reporting Program, in order to place all monitoring
requirements in one location.
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Section: General Sub-section: Legal
Commenter(s): Coalition for Clean Water and a Healthy Economy

Comment: The Tentative Order requires the Copermittees to adopt and apply
ordinances to prohibit or otherwise regulate discharges into and from MS4s
caused by third parties. (See, e.g. Finding D.3.d; Tentative Order Sections A.1.,
C.1.,D.1.d.2, D.1.d.4, and D.2.) However, the Tentative Order makes no
meaningful legal distinction between private third parties and local government
agencies third parties. Under California law, cities and the County (i.e. nearly all
of the Copermittees) are prohibited from applying building, zoning, or related land
use controls to "the location or construction of facilities for the production,
generation, storage, treatment, or transmission of water [or] waste water. . . by a
local agency." (Gov. Code 53091 (d) and (e).)

Local agencies are broadly defined in Government Code 53090, and include
agencies such as school districts, redevelopment agencies, joint powers
authorities, water districts, and any other agency that locally performs a
"government or proprietary function within limit boundaries." Essentially all storm
water design and treatment BMPs fall into the category described in Government
Code 5 53091 (d). Thus, in effect, the Tentative Order places a burden upon the
Copermittees that most cannot legally achieve vis-a-vis school districts,
redevelopment agencies, joint powers authorities, water districts, and many other
local agencies. At a minimum, the Regional Board must revise the Tentative
Order to reflect the forgoing legal limitations on the Copermittees' land use
authority.

Fortunately, as with the issue of due process, the Tentative Order can be revised
to resolve this issue in one of two ways. The Regional Board can direct staff to
amend the Tentative Order to absolve the Copermittees of responsibility for local
agencies and regulate those agencies directly under the Phase Il Small MS4
General Permit. Alternatively, the Regional Board can direct staff to include these
local agencies as Copermittees under this Tentative Order.

Response: Since the Copermittees own and operate their MS4s, they cannot
passively receive discharges from third parties (FR 68766). Discharges of
pollutants from MS4s must be reduced to the maximum extent practicable,
including discharges from MS4s originating outside the Copermittees' jurisdiction.
In such cases, the MEP standard can be met through implementation of
coordination efforts and agreements with the third parties outside of the
Copermittees' jurisdictions. The Tentative Order does not require the
Copermittees to apply building, zoning, or related land use controls on parties
outside of the Copermittees' jurisdiction. Finding D.3.f states "Each Copermittee
is individually responsible for adoption and enforcement of ordinances and/or
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policies, implementation of identified control measures/BMPs needed to prevent
or reduce pollutants in storm water runoff, and for the allocation of funds for the
capital, operation and maintenance, administrative, and enforcement
expenditures necessary to implement and enforce such control measures/BMPs
under its jurisdiction." However, urban runoff treatment control BMPs are not
addressed by Government Code sections 53091(d) and (e). These sections
clearly address facilities involved with utilities, such as water districts, POTWs,
energy agencies, etc. Urban runoff and MS4s are not utilities such as these.
Therefore, where the Government Code provides the Copermittees with
jurisdiction to apply treatment control BMPs to local agency projects, the
Copermittees must mandate treatment control BMPs as required by section
D.1.d.

Section: General Sub-section: Legal
Commenter(s): Coalition for Clean Water and a Healthy Economy

Comment: The Coalition is concerned that the procedure by which the plans are
to be developed violates the holding of the Ninth Circuit in Environmental
Defense Center, Inc. v. Environmental Protection Agency (9th Cir. 2003) 344
F.3d 832. In Environmental Defense Center, supra, 344 F.3d 832, the United
States Court of Appeals for the Ninth Circuit ("Ninth Circuit") considered, among
other issues, whether the Phase Il general permitting scheme allowed regulated
small MS4s to design storm water pollution control programs without adequate
regulatory review and public participation in violation of the Clean Water Act, 33
U.S.C. 5125 1, et seq. The Ninth Circuit explained, "Under the traditional general
permitting model, each general permit identifies the output limitations and
technology based requirements necessary to adequately protect water quality
from a class of dischargers.” (Id. at p. 853.) A Notice of Intent ("NOI"), therefore,
would not require review by the permitting authorities because it is no more than
a formal acceptance of the terms in the general permit. (See id.)

In contrast, the Phase Il general permitting scheme required that each NOI
contain information on an individualized pollution control program addressing six
specified categories or "minimum measures." (See Environmental Defense
Center, supra, 344 F.3d at p. 853.) The Ninth Circuit concluded, "Because a
Phase Il NOI establishes what the discharger will do to reduce discharges to the
'maximum extent practicable,' the Phase | NOI crosses the threshold from being
an item of procedural correspondence to being a substantive component of a
regulatory regime." (Id.) At least in some regards, the Phase Il NOI is
"functionally equivalent to a detailed application for an individualized permit." (Id.)
If the Phase Il NOI is not reviewed, "nothing prevents the operator of a small
MS4 from misunderstanding or misrepresenting its own storm water situation and
proposing a set of minimum measures for itself that would reduce discharges by
far less than the maximum extent practicable." (Id. at 855.) While regulated
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parties may design aspects of their own storm water programs, those programs
"must, in every instance, be subject to meaningful review by an appropriate entity
to ensure that each such program reduces the discharge of pollutants to the
maximum extent practicable." (Id. at p. 856.)

The Ninth Circuit also considered the issue of public participation in the review
process, and it concluded that the Environmental Protection Agency's failure to
make the Phase Il NOls available to the public or subject to public hearings
contravened the express requirements of the Clean Water Act. (See
Environmental Defense Center. supra, 344 F.3d at p. 858.) The Phase Il NOls,
as opposed to the general permits, contain the substantive information about
how the operator of a small MS4 would reduce discharges to the maximum
extent practicable, and they are functionally equivalent to the permit applications
envisioned by Congress when it created the Clean Water Act's public availability
and public hearing requirements. (See id. at p. 857.)

The Tentative Order requires that each Copermittee develop an updated JURMP
for its jurisdiction. (Tentative Order, Section D.) The Tentative Order defines a
JURMP as "[a] written description of the specific jurisdictional runoff management
measures and programs that each Copermittee will implement to comply with this
Order and ensure that pollutant discharges in urban runoff are reduced to the
MEP [Maximum Extent Practicable] and do not cause of contribute to a violation
of water quality standards." (Tentative Order, Attachment C.) The Tentative
Order gives the Copermittees flexibility in developing their plans to determine
what specific measures and programs they will implement to ensure that
pollutant discharges in urban runoff are reduced to the MEP. For example, the
Tentative Order directs each Copermittee to designate a minimum set of effective
BMPs for all municipal areas and activities, which shall be area or activity specific
as appropriate. (Tentative Order, Section D(3)(a)(2)(b).)

Thus, the JURMP is more than an item of procedural correspondence. It contains
substantive information about the specific jurisdictional runoff management
measures and programs that each Copermittee will implement to comply with the
Tentative Order, and knowledge of what is contained in the JURMP is required to
determine whether the standards are met. Therefore, it is functionally equivalent
to a permit application or Phase Il NOI under the Ninth Circuit's analysis in
Environmental Defense Center, supra, 344 F.3d at pp. 852-858. Like the Phase Il
NOI, it must be subject to both meaningful review by the appropriate regulatory
authority and public participation. The Coalition recognizes that each
Copermittee is required to submit its updated and revised JURMP to the Principal
Permittee by the date specified by the Principal Permittee, and the Principal
Permittee must submit the Unified JURMP to the Regional Board on July 1,
2007. (Tentative Order, Section J(l).) However, the Tentative Order must then
require the Regional Board to review and approve the Unified JURMP. The
Coalition also recognizes that each Copermittee is required to incorporate a
mechanism for public participation in the updating, development and
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implementation of the JURMP. (Tentative Order, Section D(6).) However, the
Regional Board must provide an opportunity for public participation, including
public hearings as part of its review process as the regulatory agency.

Response: The judicial ruling referenced in the comment refers to general
NPDES permits for Phase || MS4s. The Tentative Order is not a general Phase
[ NPDES permit; it is an individual Phase | NPDES permit. The judicial ruling
has not been extended to permits such as the Tentative Order.

General Phase Il permits contain very little requirements to assure standards are
met. For example, the SWRCB’s Phase Il permit is essentially just a reiteration
of the federal NPDES regulations. In such instances, a required NOI or plan
contains information necessary to ensure standards are achieved. The
permitting approach used in the Tentative Order is significantly different than the
general Phase Il permitting approach. The Tentative Order itself contains
sufficient detailed requirements to ensure that compliance with discharge
prohibitions, receiving water limits, and the narrative standard of MEP are
achieved. Rather than require the Copermittees to simply develop and
implement a plan which describes a program, the Tentative Order requires the
Copermittees to implement a program which meets specific requirements. The
plans only serve as descriptions of the programs, to be used by the Copermittees
to guide their program implementation. As such, the plans do not serve as
“functional equivalents” of the Tentative Order. Moreover, the level of detail
included in the requirements of the Tentative Order ensures that use of the plans
as “functional equivalents” of the Tentative Order is not necessary.

Additional information in response to this comment may be developed.

Section: General Sub-section: Legal
Commenter(s): Coalition for Clean Water and a Healthy Economy

Comment: The Tentative Order also requires that each Copermittee collaborate
with other Copermittees within its watershed to develop and implement an
updated WURMP for each watershed. (See Tentative Order, Section E.) The
Tentative Order defines a WURMP as "[a] written description of the specific
watershed urban runoff management measures and programs that each
watershed group of Copermittees will implement to comply with this Order and
ensure that pollutant discharges in urban runoff are reduced to the MEP and do
not cause or contribute to a violation of water quality standards." (Tentative
Order, Attachment C.) While the Tentative Order includes some requirements, it
directs the Copermittees to develop their own plan and also gives the
Copermittees the flexibility to determine the specific watershed urban runoff
management measures and programs they will implement. For example,
Tentative Order directs the Copermittees to "[develop and update annually a list
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of potential short and long-term Watershed Water Quality Activities that will (1)
abate the sources of the watershed's high priority water quality programs, and (2)
reduce the discharge of pollutants causing the watershed's high priority water
quality problems." (Tentative Order, Section E(2)(f).)

Like the JURMP, the WURMP is also more than an item of procedural
correspondence. It contains substantive information regarding the specific
watershed urban runoff management measures and programs that each
watershed group of Copermittees will implement to comply with the Tentative
Order. It must be reviewed by the appropriate regulatory authority to ensure that
the specific measures and programs reduce pollutant discharges in urban runoff
to the MEP. The Tentative Order requires each Lead Watershed Permittee to
submit the WURMP to the Principal Permittee by the date specified by the
Principal Permittee, and the Principal Permittee is to assemble and submit the
Unified WURMP to the Regional Board by July 1, 2007. (See Tentative Order,
Section J(2)(b) &(c).) Again, the Tentative Order must then require the

Regional Board to review and approve the Unified WURMP in order to provide
for public participation required by the Clean Water Act.

Response: The judicial ruling referenced in the comment refers to general
NPDES permits for Phase |l MS4s. The Tentative Order is not a general Phase
[ NPDES permit; it is an individual Phase | NPDES permit. The judicial ruling
has not been extended to permits such as the Tentative Order.

General Phase Il permits contain very little requirements to assure standards are
met. For example, the SWRCB’s Phase Il permit is essentially just a reiteration
of the federal NPDES regulations. In such instances, a required NOI or plan
contains information necessary to ensure standards are achieved. The
permitting approach used in the Tentative Order is significantly different than the
general Phase Il permitting approach. The Tentative Order itself contains
sufficient detailed requirements to ensure that compliance with discharge
prohibitions, receiving water limits, and the narrative standard of MEP are
achieved. Rather than require the Copermittees to simply develop and
implement a plan which describes a program, the Tentative Order requires the
Copermittees to implement a program which meets specific requirements. The
plans only serve as descriptions of the programs, to be used by the Copermittees
to guide their program implementation. As such, the plans do not serve as
“functional equivalents” of the Tentative Order. Moreover, the level of detail
included in the requirements of the Tentative Order ensures that use of the plans
as “functional equivalents” of the Tentative Order is not necessary.

Additional information in response to this comment may be developed.

30



Responses to Comments August 30, 2006

Section: General Sub-section: Legal
Commenter(s): Coalition for Clean Water and a Healthy Economy

Comment: The Tentative Order directs each Copermittee to collaborate with the
other Copermittees to develop, implement, and update as necessary a RURMP.
(See Tentative Order, Section E.) A RURMP is defined as "[a] written description
of the specific regional urban runoff management measures and programs that
the Copermittees will collectively implement to comply with this Order and ensure
that pollutant discharges in urban runoff are reduced to the MEP and do not
cause of contribute to a violation of water quality standards." (Tentative Order,
Attachment C.) Again, the Tentative Order gives the Copermittees flexibility in
their development of the RURMP. For example, the Tentative Order requires that
the RURMP "[develop and implement urban runoff management activities on a
regional level, as determined to be necessary by the Copermittees." (Tentative
Order, Section (F)(1).)

Thus, the RURMP, like the JURMP and the WURMP, is a management program
which provides specific information regarding the urban runoff management
measures and programs implemented by the Copermittees. This information
must be subject to meaningful review by the appropriate regulatory authority to
ensure that pollutant discharges in urban runoff are reduced to the MEP. While
the Principal Permittee must submit the RURMP to the Regional Board on July 1,
2007, language must be included to require the Regional Board to review and
approve the RURMP. (See Tentative Order, Section J(3)(b) .) Further, this review
must include an opportunity for public participation.

Response: The judicial ruling referenced in the comment refers to general
NPDES permits for Phase |l MS4s. The Tentative Order is not a general Phase
[ NPDES permit; it is an individual Phase | NPDES permit. The judicial ruling
has not been extended to permits such as the Tentative Order.

General Phase Il permits contain very little requirements to assure standards are
met. For example, the SWRCB’s Phase Il permit is essentially just a reiteration
of the federal NPDES regulations. In such instances, a required NOI or plan
contains information necessary to ensure standards are achieved. The
permitting approach used in the Tentative Order is significantly different than the
general Phase Il permitting approach. The Tentative Order itself contains
sufficient detailed requirements to ensure that compliance with discharge
prohibitions, receiving water limits, and the narrative standard of MEP are
achieved. Rather than require the Copermittees to simply develop and
implement a plan which describes a program, the Tentative Order requires the
Copermittees to implement a program which meets specific requirements. The
plans only serve as descriptions of the programs, to be used by the Copermittees
to guide their program implementation. As such, the plans do not serve as
“functional equivalents” of the Tentative Order. Moreover, the level of detail
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included in the requirements of the Tentative Order ensures that use of the plans
as “functional equivalents” of the Tentative Order is not necessary.

Additional information in response to this comment may be developed.

Section: General Sub-section: Legal
Commenter(s): Coalition for Clean Water and a Healthy Economy

Comment: Each of these plans is a substantive component of the Tentative
Order's scheme. Because the JURMPs, RURMPs, and WURMP are analogous
to the Phase Il NOls described in Environmental Defense Center, supra, 344
F.3d 832, they too are subject to the review and public participation requirements
of the Clean Water Act. Therefore, the Tentative Order, as written, is procedurally
defective. Fortunately, this defect is curable through a relatively simple
modification to the Tentative Order, which this Regional Board has utilized in
previous orders.

When this Regional Board promulgated Order No. 2001-01, it incorporated an
analogous management program to regulate the quality of storm water
discharges from new construction to the MEP. The Standard Urban Storm water
Management Plan ("SUSMP") directive included provisions for review and
opportunity for public comment as part of the process. (See Order No. 2001-01,
Section F.1 .b.(2).) That process provided the Copermittees with 365 days to
develop a model SUSMP and submit it to the Regional Board. The Regional
Board then adopted the model SUSMP in a public process. The Order then
granted the Copermittees an additional 180 days to adopt the elements of the
model SUSMP and adjust their ordinances accordingly. We recommend that the
Regional Board direct its staff to modify the Tentative Order to include the same
procedural methodology for the adoption of the JURMPs, WURMPs, and the
RURMP, thereby curing the procedural defect in the current Tentative Order.

This revision will not delay implementation of the JURMPs, WURMPs, and the
RURMP in any meaningful way. By exposing these plans to review and comment
by the public, we believe that the quality of the plans will be significantly
improved, thereby expediting attainment of improved water quality in the region.
Moreover, by correcting this procedural defect now, the Regional Board avoids
what could be a long period of litigation on the question of federal due process,
by parties other than the Coalition. A court may temporarily enjoin the
enforcement of this Tentative Order while such litigation is pending.

Response: The process suggested in the comment is not necessary for the

urban runoff management plans required in the Tentative Order. The Tentative
Order itself contains sufficient detailed requirements to ensure that compliance
with discharge prohibitions, receiving water limits, and the narrative standard of
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MEP are achieved, without formal approval of the plans by the Regional Board.
This is achieved by requiring the Copermittees to implement programs that meet
specific requirements, rather than requiring the Copermittees to develop plans.
Therefore, the extensive formal process followed by the Regional Board for
adoption of the Tentative Order is sufficient.

In addition, it is worth noting that the Regional Board did not adopt the Model
SUSMP, but rather approved it. This approval was found to be necessary
because of the groundbreaking nature of the SUSMP requirements. The
SUSMP requirements necessitated development of totally new programs, the
type of which had not been implemented in San Diego County before. The urban
runoff management programs required in the Tentative Order, on the other hand,
are not totally new. Many of the requirements have been in place for over 15
years, while the majority have been in place for over five years. Any new
requirements in the Tentative Order are essentially extensions or enhancements
of already existing requirements. As such, the approval process used for the
Model SUSMP is not applicable to the urban runoff management programs.

Additional information in response to this comment may be developed.

Section: General Sub-section: Legal
Commenter(s): Coast Law Group

Comment: The Tentative Order suffers from several flaws that may hamper its
ability to survive judicial scrutiny should a final Order be issued with the same or
similar provisions. Among the principle defects are the failure to incorporate
Runoff Management Plans into any final permit, thereby failing to clearly and
accurately reflect the public participation requirement and citizen enforcement
opportunities mandated by the Clean Water Act ("CWA").

A. The Tentative Order Improperly Fails to Explicitly Define Runoff Management
Programs as "Effluent Limitations"

The Clean Water Act defines effluent limitation to mean "any restriction
established by a State or the Administrator on quantities, rates, and
concentrations of chemical, physical, biological, and other constituents which are
discharged from point sources . . ." 33 U.S.C. § 1362(11). As detailed below,
Runoff Management programs inarguably act as effluent limitations. The
narrative management practices that comprise Runoff Management Programs
are intended to reduce, or eliminate, the discharge of storm water pollutants into,
and from, municipal MS4s. Jurisdictional Urban Runoff Management Programs
("JURMPs") developed by Copermittees, as part of their Storm Water
Management Plans, must "reduce the discharge of pollutants to the MEP
(maximum extent practicable), and ensure that urban runoff discharges to not
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cause or contribute to a violation of waters quality standards." Order at 15. As
such, JURMPs are self-evidently "effluent limitations" that embody restrictions
upon "quantities, rates, and concentrations of chemical, physical, biological, and
other constituents which are discharged from point sources . . ." 33 U.S.C. §
1362(11).

Likewise, Watershed Urban Runoff Management Programs ("WURMPs")
implemented by Copermittees effectively reflect the Minimum Control Measures
required by EPA storm water regulations. See 40 C.F.R. 122.34(b). As such, the
provisions of the WURMPs are intended to reduce discharges of storm water
pollutants to the MEP, and therefore function as effluent limitations.

Regional Urban Runoff Management Programs, as developed, implemented and
updated by the Copermittees "shall.. .reduce the discharge of pollutants to the
MEP (maximum extent practicable), and ensure that urban runoff discharges to
not cause or contribute to a violation of waters quality standards." Order at 46. As
with JURMPs and WURMPs, these regional level programs are "effluent
limitations" upon municipal storm water discharges, as that term is defined by the
Clean Water Act.

B. As Effluent Limitations, the Runoff Management Plans Must Be Incorporated
Into NPDES Permits

The Clean Water Act also clearly requires that all relevant effluent limitations,
including the Runoff Management Plans in the Tentative Order, bearing on a
point source be contained within an NPDES permit. Section 301 of the Clean
Water Act "mandates that every permit contain (1) effluent limitations that reflect
the pollution reduction achievable by using" technologically practicable controls."
American Paper Inst. v. EPA, 996 F.2d 346, 349 (D.C. Cir. 1 993); see 33 U .S.C.
§ 1311. Section 402(b)(I)(A), which outlines requirements that state-issued
NPDES permits must meet, reiterates that NPDES permits must "apply, and
insure compliance with, any applicable requirements" of sections 301,302,
306,307, and 403.

Recent case law reinforces this clear CWA requirement. In two recent decisions
by the United States Courts of Appeal for the 9th Circuit and 2nd Circuit federal
rulemakings have been struck down for failure to adhere to the Clean Water Act's
mandate to incorporate applicable effluent limitations into the permitting process,
thereby denying effective public review and participation. Failure to incorporate
Runoff Management Plans into any final NPDES permit under a final Order here
could produce similar results.

EPA established a general permit system whereby MS4s submitted a notice of
intent ("NOI") for coverage under a general permit. Id. at 842. The Phase Il Rule
required the NOI to include an individual storm water management plan designed
by the MS4 to implement six general criteria. Id. at 853. Regulated MS4s decided
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which terms to include in a storm water management plan without any review or
approval by permitting authorities to evaluate whether, in fact, the minimum
measures selected by the MS4 would reduce discharges to the required
standard. Id. at 855. Significantly, the storm water management plan was never
incorporated into the final NPDES permit and, therefore, was never subject to
proper review and public participation, much like the scheme offered here in the
Tentative Order with respect to Runoff Management Plans.

The Ninth Circuit rejected this aspect of the Phase Il Rule as contrary to the clear
intent of Congress, reasoning that under the Phase Il Rule:

[Nothing prevents the operator of a small MS4 from misunderstanding or
misrepresenting its own storm water situation and proposing a set of minimum
measures for itself that would reduce discharges by far less than the maximum
extent practicable.. .No one will review that operator's decision to make sure that
it was reasonable, or even good faith. Environmental Defense Center, 344 F.3d
at 855.

The court further emphasized:

EPA is still required to ensure that the individual programs adopted are
consistent with the law.. . storm water management programs that are designed
by regulated parties must, in every instance, be subject to meaningful review by
an appropriate regulating entity to ensure that each such program reduced the
discharge of pollutants to the maximum extent practicable. Id. at 856 (emphasis
added).

Similarly, in reviewing an analogous federal regulatory program, EPA's 2002
Effluent Limitations and NPDES Permitting Regulations for CAFOs, the 2d Circuit
held that nutrient management plans - similar to the Runoff Management Plans
offered here - must be incorporated into a facility's NPDES permit.

There is no doubt that under the CAFO Rule, the only restrictions actually
imposed on land application discharges are those restrictions imposed by the
various terms of the nutrient management plan, including the waste application
rates developed by the Large CAFOs pursuant to their nutrient management
plans. Indeed, the requirement to develop a nutrient management plan
constitutes a restriction on land application discharges only to the extent that the
nutrient management plan actually imposes restrictions on land application
discharges. To accept the EPA's contrary argument - that requiring a nutrient
management plan is itself a restriction on land application discharges - is to allow
semantics to torture logic.

Because we believe that the terms of the nutrient management plans constitute
effluent limitations, we hold that the CAFO Rule - by failing to require that the
terms of the nutrient management plans be included in NPDES permits - violates
the Clean Water Act and is otherwise arbitrary and capricious in violation of the
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Administrative Procedure Act. Waterkeeper Alliance v. EPA, 399 F.3d 486, 502-
503 (2d Cir. 2005)

The Tentative Order purposefully ignores this clear requirement where it merely
describes the requirements of the Runoff Management Programs each
copermitted MS4 is obligated to develop. Instead, in order to meet minimal CWA
mandates, the final Order should explicitly declare that each of these Programs is
an integral part of the NDPES permit coverage granted to the MS4s, and that
each term, requirement, limitation, and prohibition within the Runoff Management
Programs is wholly incorporated into the NPDES Permit coverage associated
with an individual MS4 Copermittee.

Response: The Tentative Order includes effluent limitations in the form of
specific requirements which must be implemented by the Copermittees as part of
their urban runoff management programs. These detailed requirements ensure
that compliance with discharge prohibitions, receiving water limits, and the
narrative standard of MEP will be achieved. The plans only serve as descriptions
of the programs, to be used by the Copermittees to guide their program
implementation. As such, incorporation of the plans into the Tentative Order is
not necessary.

Additional information in response to this comment may be developed.

Section: General Sub-section: Legal
Commenter(s): Coast Law Group

Comment: Prior to the issuance of an NPDES permit pursuant to any final
Order, the Board is required to ensure that all provisions contained therein
comply "with the applicable water quality requirements of all affected states." 40
C.F.R. § 122.4(d). Specifically, the Board is prohibited from issuing a permit
"when the conditions of the permit do not provide for compliance with the
applicable requirements of CWA, or regulations promulgated under CWA," or
"when the imposition of conditions cannot ensure compliance with the applicable
water quality requirements of all affected states." 40 C.F.R. 5 122.4(a) and (d).
Although the Tentative Order recognizes that increasing amounts of
contaminated runoff are have a significant impact on water quality of receiving
waterways, it apparently fails to provide provisions which guarantee that the
issuance of any NPDES permits will not lead to violations of applicable water
quality standards. 33 U.S.C. 1311(b)(l).

These statutory provisions, accompanying regulations and subsequent case law

demand that the Board consider the impacts of discharges of pollutants on
receiving water quality. The Ninth Circuit, in precedent binding upon this Board,
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has long recognized the necessity of water quality based effluent limitations to
comply with applicable WQS;

Section 303 of the Act also requires each State, subject to federal approval, to
institute comprehensive water quality standards establishing water quality goals
for all intrastate waters. 1311 (b)(l )(C), 1313. These state water quality
standards provide "a supplementary basis ... so that numerous point sources,
despite individual compliance with effluent limitations, may be further regulated to
prevent water quality from falling below acceptable levels." EPA v. California ex
re/. State Water Resources Control Bd., 426 U.S. 200, 205, n. 12, 96 S.Ct. 2022,
2025, n. 12,48 L.Ed.2d 578 (1 976). PUD No. | of Jefferson County v.
Washington Department of Ecology, 51 1 U.S. 700,704 (1994)(emphasis added).

Response: The requirements of the Tentative Order are expected to achieve
compliance with receiving water quality standards (Finding D.1.a). The approach
to be used is the continual assessment, revision, and improvement of
Copermittee best management practice implementation. This approach is
consistent with the Clean Water Act and SWRCB guidance. In Defenders of
Wildlife v. Browner (1999, 197 F. 3d 1035), the United States Court of Appeals
for the Ninth Circuit states: “Under 33 U.S.C. section 1342 (p)(3)(B)(iii), the
EPA’s choice to include either management practices or numeric limitations in
the permits was within its discretion.” In addition, the approach is consistent with
SWRCB Order WQ 99-05, which outlines an iterative approach for achieving
compliance with water quality standards.

Additional information in response to this comment may be developed.

Section: General Sub-section: Legal
Commenter(s): Coast Law Group

Comment: he Tentative Order is sorely deficient in that it fails to contain
provisions that properly provide for adherence to either the federal
antidegradation requirements contained in 40 C.F.R. § 131.12 or the state
mandates contained in State Board Resolution No. 68-16, the "Statement of
Policy with Respect to Maintaining High Quality of Waters in California." Instead
of offering anything of substance, the Proposed Permit contains the following
reference to compliance with federal and state antidegradation requirements:

Conscientious implementation of URMPs that satisfy the requirements contained
in this Order will reduce the likelihood that discharges from MS4s will cause of
contribute to unreasonable degradation of the quality of receiving waters.
Therefore, this Order is in conformance with SWRCB Resolution No. 68-16 and
the federal antidegradation policy described in 40 CFR 131.12. Tentative Order
at p. 8, paragraph 39.
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Such language is inadequate to meet either the federal or state antidegradation
requirements for two reasons. First, the provision puts forth an improper
presumption that implementation of the URMPs will not result in a degradation of
water quality. Under a proper antidegradation analysis, the burden is on the
permittee to show that its activities will not impact instream use or lower water
quality of higher quality waters; this burden is recognized in the State policy
contained in Resolution No. 68-1 6, but the presumption contained in the
Tentative Order improperly shifts that burden onto those who might seek to
challenge the issuance of permit under antidegradation grounds. Second, the
federal and state antidegradation policies do not contemplate the implementation
of standards that will result in simply a "likelihood" that discharges will be
reduced to levels that will not cause an "unreasonable" degradation of water
quality. "Likelihood" and “unreasonable” are terms that do not appear anywhere
in either state or federal antidegradation mandates and cannot form part of the
Tentative Order's antidegradation provision.

A. Federal Antidegradation Requirements

The federal antidegradation policy defines levels of protection for quality of a
state's waters by delineating three tiers of protection. Tier | is the bottom line of
water quality protections. Tier | protections require that existing uses be
protected in all of the nation's waterways, prohibiting any degradation that would
harm those existing uses. 40 C.F.R. § 131.12(a)(l). Existing uses are "those uses
actually attained in the water body on or after November 28, 1975, whether or not
they are included in the water quality standards." 40 C.F.R. § 131.3(e). "Existing
instream water uses and the level of water quality necessary to protect the
existing use shall be maintained and protected." 40 C.F.R. 131.12(a)(l).

The Tier |l designation applies to higher quality waters, requiring that where the
quality exceeds levels necessary to support propagation of fish, shellfish, and
wildlife and recreation in and on the water, that quality shall be maintained and
protected. 40 C.F.R. 13l.12(a)(Z). A state can obtain an exemption from this
requirement but only if it finds that allowing lower water quality ---as opposed to
water uses --- is necessary to accommodate important economic or social
development in the area. Id. (This exemption is discussed in more detail below.)
The state must nonetheless assure that water quality remains adequate to
protect existing uses fully. Finally the state must assure the achievement of the
highest statutory and regulatory requirements for all new and existing point
sources and all cost-effective and reasonable "Best Management

Practices" (BMPs) for non-point source control. Id.

This language was not intended to create a loophole allowing widespread
degradation. U.S. EPA has stated that the exception:
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"is intended to provide relief only in a few extraordinary circumstances where the
economic and social need for the activity clearly outweighs the benefit of
maintaining water quality above that required for 'fishable/swimmable' water, and
both cannot be achieved ." EPA

Handbook at

Tier Il protections prohibit degradation of Outstanding National Resource Waters
(ONRWSs). Tier Ill requires such designated waters as deserving special
protection. The ONRW designation includes waters in National Parks, National
Wildlife Refuges, and waters of "exceptional recreational or ecological
significance." For all Tier lll waters, "water quality shall be maintained and
protected,"” with no exception for economic or social necessity. 40 C.F.R.
131.12(a)(3). It is important to note that "significant" waters need not be pristine
in terms of water quality. For example, a river that was home to a unique or
threatened community of fish could be of "exceptional ecological significance”
even if the river violated water quality standards for some pollutants.

B. State Antidegradation Requirements

In response to these federal antidegradation mandates, the California State
Water Resources Control Board issued a memorandum ("Memo") on October 7,
1987 to Regional Board Executive Officers that explained the need for the State's
policy to be "at a minimum, consistent with the principles set forth in 40 C.F.R.
131.12." Memo at p. 1. The Memo further explained that it was the Board's
position that State Board Resolution No. 68-16, the Statement of Policy with
Respect to Maintaining High Quality Waters in California, incorporated and
satisfied the federal antidegradation requirements set forth in 131.12. Memo at p.
2. Significantly, the State Board Resolution goes one step further than even the
federal policy; whereas the federal policy applies to just waters of the United
States, the State policy contained in 68-1 6 applies to all waters of the State.

The October Memo also contains several useful interpretations of the federal
three-tiered system of water quality protection. For Tier | protections, the Memo
states that "the State must assure full protection of existing instream beneficial
uses, including the health and diversity of aquatic life. Memo at p. 11. For higher
quality, Tier Il waterways, the Memo makes clear, as does the federal
requirements, that water quality may only be lowered to "accommodate important
economic or social development in the area in which the waters are located." Id.
(emphasis added).

C. The Proposed Rule Improperly Shifts the Burden to Shown Water Quality
Degradation to the Public and Ignores the Case-By-Case Analysis Required for
Tier Two Protections

The Tentative Order offers a presumption that antidegradation standards across
all tiers of waterways will be met with "conscientious implementation” of the
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Management Plans. Such a presumption is improper under a common
understanding of burden allocation in a proper CWA permitting analysis. Permit
applicants always bears the burden of showing that a permit authorizing
pollutants to be discharged will meet all applicable Water Quality Standards,
including antidegradation provisions; this burden does not shift. Oklahoma v.
EPA, 908 F.2d at 629 (10th Cir. 1990). "In other words, it is the proponent of a
permit who bears the burden of showing that a discharge will comply with all
applicable standards, not the opponent of a permit who must show that a
discharge will violate applicable requirements." Id.

The State itself recognizes the proper allocation of burden in Resolution No. 68-
16 in it's Tier Il antidegradation section when it states that "[the burden of proof,
to demonstrate that the change in water quality is justified, should be on the
project proponent.” Memo at p. 12. By uniformly granting MS4 Copermittees an
across-the-board presumption that their discharges will meet applicable,
mandatory antidegradation standards, the Tentative Order has improperly placed
the burden to show that these permits will illegally degrade water quality on those
seeking to challenge such permits.

Not only does the Tentative Order improperly shift the burden of proof, its blanket
presumption of antidegradation compliance ignores the case-by-case analysis
required when Tier Il waterway degradation may occur under both state and
federal guidelines. Resolution 68-16 lays out a detailed and cautious process that
must take place before any degradation of Tier Il waterways can occur. This
process includes an analysis of where the social and/or economic development
will take place (i.e.: community vs. regional), the extent of the lowering of water
quality and the nature of the development made possible by the project, among
several other factors. "Obviously, the information needed to apply this part of the
federal antidegradation policy will vary according to the particular case." Memo at
13. The Tentative Order ignores this particularized analysis by deeming all
permits to be in general compliance with all antidegradation standards.

D. The Proposed Rule Embraces a Reasonableness Standard that is Absent in
Both the State and Federal Antidegradation Policies

"Reasonable" degradation of the Nation's waterways is not a standard
contemplated by appropriate application of state or federal antidegradation
provisions. The three tier federal structure, to which the State of California
adheres, does not allow any degradation of waterways except under specific
circumstances, none of which allows for a reasonable analysis. As explained
above, for Tier | protections, existing instream uses can never be compromised
whether degradation may be considered reasonable or not; the maintenance of
existing uses must be protected at any cost.

Tier Il protections do contemplate a "balancing" analysis between allowing
degradation and promoting important social and economic development. 40
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C.F.R. 131.12(a)(2). The State's Resolution 68-1 6 provides valuable insight into
how this balancing should be achieved; significantly, however, a "reasonable"
standard is not part of the State's own Tier Il analysis. Instead, the Resolution
states that "even where an expanded or relocated discharge is clearly justified,
the balancing required by the second part of the federal antidegradation policy's
three part test may require a higher level of treatment that would otherwise be
required by applicable Clean Water Act requirements.”" Memo at p. 13. The
Tentative Order fails to provide for this higher standard or even delineate
additional protections for Tier |l waters.

With respect to Tier Ill waterways, the Tentative Order is even more deficient.
Typically, Tier Ill protections are only afforded to waterways that have been
officially designated by the state as "Outstanding National Resource Waters." 40
C.F.R. 131.12(a)(3). However, California has gone one step further: "Even if no
formal designation has been made, individual permit decisions should not allow
any lowering of water quality or waters which, because of the exceptional
recreational and ecological significance, should be given the special protection
assigned to outstanding National resource waters." Memo at p. 15. The State
Resolution fully recognizes that the water quality of these types of waterways
must be protected and that the reasonable standard contemplated by the
Tentative Order is inapplicable. "No permanent or long-term reduction in water
quality is allowable in areas given special protection as outstanding National
resource waters. Memo at p. 14 (citing 48 Fed. Reg. 51402 ( Nov. 1983)). Again,
the Tentative Order fails utterly to recognize the special protection given to these
types of waterways by taking its one-size-fits-all approach to antidegradation
compliance.

Response: The finding at issue is identical to a finding in the current permit,
Order No. 2001-01. The finding is accurate and in conformance with
antidegradation law and policy. The Tentative Order requires the Copermittees
to implement programs which meet the MEP standard and prevent urban runoff
discharges from causing or contributing to a violation of water quality standards.
If the Copermittees implement their urban runoff management programs as
required by these Tentative Order provisions, it is expected that they will be in
compliance with antidegradation requirements. The burden for exhibiting
compliance with antidegradation requirements remains with the Copermittees.
The finding discusses Copermittee responsibility regarding antidegradation,
stating that achieving compliance with antidegradation requirements relies upon
Copermittee implementation of programs meeting the requirements contained in
the Order (including prohibitions).

Additional information in response to this comment may be developed.
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Section: General Sub-section: Legal
Commenter(s): Coast Law Group

Comment: Public participation in the development of NDPES permits is one of
the bedrock principles enshrined in the Clean Water Act. As enunciated by the 2d
Circuit; Congress clearly intended to guarantee the public a meaningful role in
the implementation of the Clean Water Act. The Act unequivocally and broadly
declares, for example, that "public participation in the development, revision, and
enforcement of any regulation, standard, effluent limitation, plan, or program
established by the Administrator or any State under this Act shall be provided for,
encouraged, and assisted by the Administrator and the States." 33 U.S.C. §
1251(e). Consistent with this demand, the Act further provides that there be an
"opportunity for public hearing" before any NPDES permit issues, see 33 U.S.C.
§ 1342(a), 1342 (b)(3); that a "copy of each permit application and each permit
issued under this section [I3421 shall be available to the public," see 33 U.S.C. 5
7342u); and that "any citizen" may bring a civil suit for violations of the Act, see
33 U.S.C. § 1365(a). Waterkeeper Alliance v. EPA, 399 F.3d at 503.

The Tentative Order makes no place for the public in the development of the
central mechanisms MS4s must undertake to ensure compliance with the
NPDES permit. Again, as determined by two U.S. Courts of Appeal, this
blindness to public participation violates the express requirements of the Clean
Water Act. In the Environmental Defense Center decision discussed above, the
9th Circuit rejected EPA's Phase Il Rule in part because of the Agency's refusal
to allow the public to review and comment upon MS4 notices of intent to be
covered under a storm water general permit. "[Clear Congressional intent
requires that [notices of intent to be covered by a general storm water permit] be
subject to the Clean Water Act's public availability and public hearings
requirements." Environmental Defense Center v. EPA, 344 F.3d 832, 856 (9th
Cir. 2003). The court held that the notices of intent were "functionally equivalent
to the permit applications Congress envisioned when it created the Clean Water
Act's public availability and public hearing requirements." Id.

The 2d Circuit has adopted and furthered the Environmental Defense Center
reasoning. That court has held that CAFO nutrient management plans, which like
storm water control measures are developed by the permittee, must be made
available to the public for review and comment. As with the overturned Phase Il
rule and the Tentative Order at issue here, EPA's CAFO regulations neglected to
include any provisions for public involvement in the review of nutrient
management plans:

This scheme violates the Act's public participation requirements in a number of
respects. First and foremost, in light of our holding that the terms of the nutrient
management plans constitute effluent limitations that should have been included
in NPDES permits, the CAFO Rule deprives the public of its right to assist in the
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"development, revision, and enforcement of ... [an] effluent limitation." 33 U.S.C.
§ 1251 (e) (emphasis added). More specifically, the CAFO Rule prevents the
public from calling for a hearing about - and then meaningfully commenting on —
NPDES permits before they issue. See 33 U.S.C. § 1342(a), 1342 (b)(3).
Waterkeeper Alliance, 399 F.3d at 503. Clearly, the Board must accommodate
the requirement for public review and comment with respect to storm water
pollution control measures, including all Runoff Management Plans developed by
the Copermittees; by neglecting to set forth public participation standards for
Copermittees the Tentative Order violates well settled law.

Response: Additional public participation processes are not necessary for the
urban runoff management plans required in the Tentative Order. The Tentative
Order itself contains sufficient detailed requirements to ensure that compliance
with discharge prohibitions, receiving water limits, and the narrative standard of
MEP are achieved, without formal approval of the plans by the Regional Board.
This is achieved by requiring the Copermittees to implement programs that meet
specific requirements, rather than requiring the Copermittees to develop plans.
Therefore, the extensive formal process followed by the Regional Board for
adoption of the Tentative Order is sufficient.

Regarding the setting forth of participation standards for the Copermittees, the
Copermittees are required to “incorporate a mechanism for public participation in
the updating, development, and implementation of the Jurisdictional Urban
Runoff Management Program” at section D.6 of the Tentative Order. The
Watershed Urban Runoff Management Program requirements also require a
watershed-specific public participation mechanism within each watershed.

Additional information in response to this comment may be developed.

Section: General Sub-section: Legal
Commenter(s): Coast Law Group

Comment: Nowhere is the Board's failure to ensure compliance with WQS more
evident then in its omission of provisions to ensure that new NPDES permits will
not be issued where such discharges will cause or contribute to ongoing water
quality standards violations. Specifically, 40 CFR 122.4(i) of the Clean Water Act
prohibits, with limited exception, the granting of discharge permits to "a new
source or a new discharger, if the discharge from its construction or operation will
cause or contribute to the violation of water quality standards." See also 40 CFR
123.25 (applying the new source prohibition at 40 CFR §122.4(i) to state NPDES
programs). Significantly, there is no requirement that a waterbody must be listed
on 303(d) impaired water list in order for the § 122.4(i) moratorium on new
discharges to apply.
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This prohibition has been largely ignored by the Board in its Tentative Order.
Commentators believe at a minimum that any permit issued pursuant to any final
Order should require municipalities to demonstrate that new storm drains will not
cause or contribute to exceedances of water quality standards. We believe that
this determination should be made before any new drains are allowed. We
suggest the following language:

Discharges from a new storm water outfall, constructed after the issuance of this
permit, shall not cause or contribute to a violation of applicable water quality
objectives. Copermittees shall demonstrate compliance with this requirement
before construction of such outfall commences by submitting to the Regional
Board prior to construction documentation evidencing how compliance will be
achieved and any water quality data to support such claims.

For purposes of this permit, a new storm water outfall means an outfall that is
constructed at a location where a municipal separate storm water discharge did
not previously exist. For purposes of this permit, the point of compliance for
discharges from a new storm water outfall is in the naturally-occurring or man
altered surface water body at the point of discharge.

In addition, in order to make certain that storm water discharges from the
Copermittee MS4s do not cause or contribute to violations of water quality
standards, the Board and each Copermittee must either ensure that storm water
discharges have been reduced to levels allocated by any applicable TMDL or,
where there is criteria of Part no TMDL, perform a load allocation and otherwise
meet the strict 122.4(i) prior to issuing coverage under the storm water NPDES
permit. E.g. Sierra Club v. Hankinson, 939 F.Supp. 872, 873-874 (N.D. Ga.
1996).

Finally, for waters that are Section 303(d) listed as impaired, the Reasonable
Potential Analyses for discharges of impairing pollutants must be undertaken.
Discharges above WQS have the reasonable potential to cause, or contribute, to
excursions above State WQS. Similarly, developing the WQBEL to be included in
the General Permit is simple: the WQBEL is the NTR or State WQS for that
pollutant. For waters not impaired, and thus with some assimilative capacity, the
RPA and the development of the WQBEL can be more complicated.
Nonetheless, the Board is required to undertake this analysis in developing all
NPDES permits, including the proposed MSGP. The Tentative Order completely
fails to undertake such an analysis.

Response: The Tentative Order does not allow urban runoff discharges to
cause or contribute to violations of water quality standards, whether the source is
old or new. Section A.3 of the Tentative Order states: “Discharges from MS4s
that cause or contribute to the violation of water quality standards (designated
beneficial uses and water quality objectives developed to protect beneficial
uses) are prohibited.”
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Additional information in response to this comment may be developed.

Section: General Sub-section: Legal
Commenter(s): Coast Law Group

Comment: The history and importance of the Clean Water Act's citizen
enforcement provisions are well documented. However, the storm water
permitting regime countenanced by the Tentative Order fails to clarify the
empowerment of citizens to fulfill this role. By delegating almost all compliance
responsibilities to the Copermittees, the Board creates a specter of insulation
from enforcement actions taken by members of the public. As stated above, the
Runoff Management Programs are effluent limitations, and as such, are required
to be incorporated into the storm water NPDES permit. Citizens must be given
the opportunity to enforce the terms, requirements, and restrictions that make up
these Programs. See 33 U.S.C. § I1365(a).

In the context of permittee developed compliance plans, such as the Runoff
Management Programs, it is unlawful for a permitting agency to frustrate this
requirement. The 2nd Circuit has refused to sanction limitations on the public's
ability to participate in the development of permit compliance plans:

The CAFO Rule also impermissibly compromises the public's ability to bring
citizen-suits, a "proven enforcement tool" that "Congress intended [to be used ...]
to both spur and supplement government enforcement actions." Clean Water Act
Amendments of 1985, Senate Environment and Public Works Comm., S. Rep.
No. 50, 99th Cong., 1st Sess. 28 (1 985). Under the CAFO Rule, as written,
citizens would be limited to enforcing the mere requirement to develop a nutrient
management plan, but would be without means to enforce the terms of the
nutrient management plans because they lack access to those terms. This is
unacceptable. Waterkeeper Alliance, 399 F.3d at 503-504.

In similar measure, the Board cannot purport to limit citizens to enforcing the
requirement to develop Runoff Management Programs. The effluent limitations
that benchmark actual compliance with discharge restrictions are housed in the
terms and conditions of those Programs. The Clean Water Act demands that
citizens have the right and the ability to enforce compliance with those terms and
conditions.

Response: The Tentative Order does not limit citizens to enforcing the
requirement to develop urban runoff management programs. For each urban
runoff management program, there are specific detailed requirements in the
Tentative Order. Moreover each urban runoff management program must
reduce the discharge of pollutants to the MEP and prevent urban runoff
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discharges from causing or contributing to violations of water quality standards.
These requirements are all enforceable.

Additional information in response to this comment may be developed.

Section: General Sub-section: Legal
Commenter(s): Natural Resources Defense Council

Comment: A more general inadequacy of the Proposed Permit is its failure to
otherwise limit the flow of pollution using the most effective and tailored permit
limits: numeric effluent limitations. EPA policy requires numeric effluent
limitations in individual storm water permits wherever feasible, that is, whenever
there are sufficient data to determine the limits." EPA reiterated that numeric
limitations are appropriate for toxic pollutants in storm water flows wherever
possible when it promulgated the California Toxics Rule (40 C.F.R. Part 13 1.38,
the "CTR"). (CTR, 65 Fed. Reg. 3 1682,3 1703, May 18,2000.) EPA's view
reflects more than thirty years of experience in conditioning pollutant discharges.
This experience has led EPA to conclude that numeric limitations are the most
efficacious way of limiting the discharge of pollutants.

More generally, water quality-based effluent limitations (WQBELSs) are mandatory
when necessary to meet water quality standards, including toxics standards. The
test is whether the Regional Board finds that a pollutant "may be discharged at a
level which will cause, or have the reasonable potential to cause, or contribute to
an excursion above any State water quality standard . . .." This is precisely what
the Regional Board found here. As Board staff has recognized, "urban runoff
discharges continue to cause or contribute to violations of water quality
standards" in the San Diego region. Indeed, the Copermittees’ own water quality
monitoring data show that urban runoff remains a primary cause of water quality
impairment in San Diego County:

Persistent exceedances of Basin Plan water quality objectives for various urban
runoff-related pollutants [including] diazinon, fecal coliform bacteria, total
suspended solids, turbidity, metals, etc. . . .At some monitoring stations,
statistically significant upward trends in pollutant concentrations have been
observed. Persistent toxicity has also been observed. . . . [U]rban runoff
discharges are [not only] causing or contributing to water quality impairments,
[but] are a leading cause of such impairments in San Diego County.

In light of the persistence of significant water quality problems in the San Diego
area, Board staff has recognized that it is imperative that the focus for evaluating
the success of Copermittees' storm water programs shift from program
implementation to the realization of water quality results in the coming permit
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cycle: "After over 15 years of Copermittee program implementation, it is critical
that the Copermittees link their efforts with positive impacts on water quality."

The structure of the Proposed Permit, however, does not sufficiently reflect the
facts in the record-or staffs own recognition that water quality demands better-
tailored limitations on pollutants. The Proposed Permit relies on a BMP-based
approach, both with respect to meeting the applicable Clean Water Act
technology-based limitation, MEP, and in meeting the requirement not to cause
or contribute to excursions of water quality standards. Indeed, with respect to
WQBELSs, evidently no specific limitation has been calculated or set forth in the
Proposed Permit, either expressed as a number or expressed as one or more
BMPs. There is no evidence, nor are there findings, that adequately support this
approach under the circumstances. Indeed, a generic BMP-based approach is
precisely the tack taken over the last fifteen years. This structure has resulted in
a lack of sufficient progress, which is reflected in the record and acknowledged
by the Copermittees and Board staff.

Some parties may contend that numeric WQBELs, or numeric interpretation of
MEP in the form of numeric effluent limitations, are not required for storm water
permits. This is not the case. EPA requires that numeric limitations be
incorporated into individual storm water permits whenever there is sufficient
information to develop them:

In cases where adequate information exists to develop more specific conditions
or limitations to meet water quality standards, these conditions or limitations are
to be incorporated into storm water permits as necessary and appropriate. This
interim permitting approach is not intended to affect those storm water permits
that already include appropriately derived numeric water quality-based effluent
limitations. (EPA, Interim Permitting Approach for Water Quality-Based Effluent
Limitations in Storm Water Permits, 61 Fed. Reg. 43761, Aug. 26, 1996.) In fact,
California courts have emphasized that "[In most cases, the easiest and most
effective chemical-specific limitation would be numeric.”

Likewise, the fact that federal regulations authorize BMPs for storm water where
numeric effluent limitations are infeasible, does not support departure from the
usual approach here. (40 C.F.R. 122.44(k).) The additional authority provided by
Section 122.44 for storm water does not change the underlying rule that numeric
limitations are the presumptive tool. Likewise, the infeasibility provision only
applies when the determination of effluent limits is infeasible due to lack of data,
something which the record here does not support. Indeed, no subsection of
Section 122.44(k) provides that non-numeric limitations shall be the only
limitation imposed on the flow of pollutants in storm water permits.

For these reasons, the Proposed Permit's failure to include numeric limitations on

the discharge of pollutants violates the Clean Water Act, the Porter-Cologne Act,
and is otherwise an abuse of discretion. The situation here is simple: the record
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contains overwhelming evidence that discharges from the MS4 are causing
violations of water quality standards; the Proposed Permit, however, retains the
same structural approach to pollution limitation that, for fifteen years, has not
yielded sufficient results. No evidence or analysis demonstrates that the
Proposed Permit contains limitations which will effectively address the region's
leading source of water quality impairment. To fail to include better-tailored, more
specific, and more effective pollution limitations on these facts cannot be justified.

Response: The Tentative Order’s reliance on BMPs, as opposed to numeric
effluent limits, is consistent with USEPA and SWRCB guidance. USEPA’s
Interim Permitting Approach for Water Quality-Based Effluent Limitations in
Storm Water Permits states: “The interim permitting approach uses best
management practices (BMPs) in first-round storm water permits, and expanded
or better-tailored BMPs in subsequent permits, where necessary, to provide for
the attainment of water quality standards” (1996). The SWRCB commissioned
Storm Water Panel on Numeric Limits recently found that adequate information
does not exist to develop numeric effluent limits for storm water, stating: “It is not
feasible at this time to set enforceable numeric effluent criteria for municipal
BMPs and in particular urban discharges” (Storm Water Panel on Numeric Limits,
2006).

Additional information in response to this comment may be developed.

Section: General Sub-section: Legal
Commenter(s): San Diego Copermittees

Comment: Issuance of the Permit is a quasi-judicial function. City of Rancho
Cucamonga, 135 Cal. App. 4th at 1385. As such, substantial evidence must
support the findings of the Board. Id. at 1386. Substantial evidence is defined as
“relevant evidence that a reasonable mind might accept as adequate support for
a conclusion”. Bhatt v. Department of Health Services, 133 Cal. App. 4th 923,
928 (2005). Other courts have defined substantial evidence as evidence of
ponderable legal significance in nature, credible, and of solid value. Ofsevit v.
Trustees of California State University of Colleges, 21 Cal. 3d 763, 773 n.9
(1978).

The opinion of staff has been recognized as constituting substantial evidence.
Coastal Southwest Development Corporation v. California Coastal Zone
Conservation Commission, 55 Cal. App. 3d 525, 535-536 (1976). However, the
opinion must still be substantiated and based on factual foundation. Banker’s Hill,
Hillcrest, Park West Community Preservation Group v. City of San Diego, 2006
DJDAR 5600, 5609 (2006).

48



Responses to Comments August 30, 2006

Many of the findings contained within section X of the Fact Sheet contain no
factual foundation to support the opinions of Board staff. Examples include
Sections D.1.f, D.1.g, D.3.a(3), D.3.a(5), D.3.b(3), D.4.a, D.4.b, D.4.d, E.2.

Response: The Fact Sheet discussion of section D.1.f provides supporting
evidence and factual foundation for the requirement. The discussion cites
findings by USEPA's contractor Tetra Tech, as well as USEPA guidance found in
the Phase Il storm water regulations.

The Fact Sheet discussion of section D.1.g provides supporting evidence and
factual foundation for the requirement. Several studies exhibiting the need for
the requirement are cited. The permit's approach for regulating the issue is
supported by citation of several other California storm water programs that have
utilized a similar approach.

The Fact Sheet discussion of section D.3.a.(3) provides supporting evidence and
factual foundation for the requirement. The rationale for the requirement is
provided, and the Copermittees' Report of Waste Discharge is cited as support
for the requirement. The following information is provided to augment the
discussion:

"Maintenance is critical to the successful implementation of every urban runoff
management program. USEPA finds that “Lack of maintenance often limits the
effectiveness of storm water structural controls such as detention/retention
basins and infiltration devices. [...] The proposed program should provide for
maintenance logs and identify specific maintenance activities for each class of
control, such as removing sediment from retention ponds every five years,
cleaning catch basins annually, and removing litter from channels twice a year. If
maintenance activities are scheduled infrequently, inspections must be
scheduled to ensure that the control is operating adequately. In cases where
scheduled maintenance is not appropriate, maintenance should be based on
inspections of the control structure or frequency of storm events. If maintenance
depends on the results of inspections or if it occurs infrequently, the applicant
must provide an inspection schedule. The applicant should also identify the
municipal department(s) responsible for the maintenance program” (1992). The
MS4 maintenance requirements are based on the above USEPA
recommendations. This maintenance will help ensure that structural controls are
in adequate condition to be effective year round but especially at the beginning of
and throughout the rainy season.

Maintenance of municipal facilities, control structures, and the MS4 is considered
so essential by US EPA that the requirement to conduct a maintenance program
is specifically directed in both the Phase | and Phase Il storm water regulations.
In both cases, the maintenance programs must include a training component and
have the ultimate goal of preventing pollutant runoff from municipal operations.
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Municipal activities should set a good example for all non-municipal personnel
and the public."

The Fact Sheet discussion of section D.3.a.(5) provides supporting evidence and
factual foundation for the requirement. The rationale for the requirement is
provided. The following information is provided to augment the discussion:

"Federal NPDES storm water regulation 40 CFR 122.26(d)(2)(iv)(A)(3) requires
'practices for operating and maintaining public streets, roads and highways and
procedures for reducing the impact on receiving waters of discharges from
municipal separate storm sewer systems.' These practices are necessary,
because USEPA finds that "public streets, roads, and highways can be
significant sources of pollutants in discharges from MS4s" and "in almost all
instances, the pollutant concentrations in initial storm water discharge from
heavily traveled streets is significant" (1992). To address these discharges,
USEPA states "maintenance activities that can reduce pollutants in storm water
discharges include catch basin cleaning, litter control, and targeted street
sweeping" (1992). The Wisconsin Department of Transportation has found that a
high efficiency street sweeper can reduce total suspended sediment levels due to
regular sweeping (2002). Since the Copermittees have found trash to be a
regional water quality problem (San Diego Storm water Copermittees, 2005), it is
reasonable to require street sweeping prioritization based on observed
trash/debris levels in streets."

The Fact Sheet discussion of section D.3.b.(3) provides supporting evidence and
factual foundation for the requirement. The discussion cites USEPA contractor
Tetra Tech findings, as well as USEPA guidance, in support of the requirement.

The Fact Sheet discussion of section D.4.a provides supporting evidence and
factual foundation for the requirement. The rationale for the requirement is
provided. The following information is provided to augment the discussion:

"lllicit discharges and connections can constitute a significant portion of urban
runoff discharges from MS4s. USEPA states “A study conducted in 1987 in
Sacramento, California, found that almost one-half of the water discharged from
a local MS4 was not directly attributable to precipitation runoff. A significant
portion of these dry weather flows were from illicit and/or inappropriate
discharges and connections to the MS4" (2000).

MS4 discharges attributable to illicit discharges and connections can be a
significant source of pollutant loading to receiving waters. The NURP study
concluded that the quality of urban runoff can be adversely impacted by illicit
discharges and connections (USEPA, 1983). Furthermore, USEPA states that
illicit discharges and connections result in “untreated discharges that contribute
high levels of pollutants, including heavy metals, toxics, oil and grease, solvents,
nutrients, viruses, and bacteria to receiving waterbodies. Pollutant levels from
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these illicit discharges have been shown in EPA studies to be high enough to
significantly degrade receiving water quality and threaten aquatic wildlife and
human health” (2000).

For these reasons, CWA section 402(p)(3)(B)(ii) requires each Copermittee to
prohibit non-storm water discharges into its MS4. The detection and elimination
of illicit discharges and connections is also clearly identified in the federal
regulations as a high priority (40 CFR 122.26(d)(2)(iv)(B) and
122.26(d)(2)(iv)(B)(1)). As guidance for detecting and eliminating illicit
discharges and connections, the USEPA suggests “The proposed management
program must include a description of inspection procedures, orders, ordinances,
and other legal authorities necessary to prevent illicit discharges to the MS4”
(1992)."

The Fact Sheet discussion of section D.3.b.(3) provides supporting evidence and
factual foundation for the requirement. The discussion cites previous
correspondence from the Regional Board to the Copermittees. The following
information is provided to augment the discussion:

"The quality of urban runoff can be adversely impacted by illicit discharges and
connections (USEPA, 1983). Elimination of these sources of pollutants can
therefore result in a dramatic improvement in the quality of urban runoff
discharges from MS4s, which in turn can result in improved receiving water
quality. If field screening results indicate the presence of illicit discharges to the
MS4, that portion of the MS4 must be investigated to eliminate the illicit
discharge and prevent further potential degradation of receiving waters. To
determine when follow-up procedures should be undertaken, USEPA states
“Applicants should propose criteria to identify portions of the system where
follow-up investigations are appropriate” (1992)."

The Fact Sheet discussion of section E.2 provides supporting evidence and
factual foundation for the requirement. The discussion cites previous
correspondence from the Regional Board to the Copermittees, Copermittee
Annual Reports, and Regional Board reports.

Section: General Sub-section: Legal
Commenter(s): San Diego Copermittees

Comment: The Permit defines the MS4 and receiving waters too broadly and in
a manner that appears to exceed both federal and state law. Finding D.3.c. is not
legally supportable under federal law. The basic premise of the Clean Water Act
is that the addition of pollutants from point sources into waters of the U.S. is
prohibited. See 33 U.S.C. §§ 1342, 1362(12). In the case of MS4s, federal
regulations build on this basic premise, defining the outfall of the MS4 as the
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“point source” and expressly excluding from the definition of “outfall” — and
therefore from the definition of point source — “open conveyances connecting two
or more MS4s or pipes, tunnels, or other conveyances which connect segments
of the same stream or other waters of the United States and are used to convey
waters of the United States.” 40 C.F.R. § 122.26(b)(9). Thus, under federal law,
the MS4 ends at the outfall; the MS4 does not and cannot convey waters of the
United States because such conveyances have been excluded by definition.
Therefore, Finding D.3.c. is inconsistent with federal law since it states that
receiving waters are both part of the point source and the outfall.

Finding D.3.c fares no better under state law. Under the Porter-Cologne Act,
requirements apply with relation to the conditions existing “in the . . . receiving
waters upon, or into which, the discharge is made or proposed.” Water Code §
13263(a). Hence, a substance cannot be both the discharge and the receiving
waters into which that waste is discharged.

Response: The definition of the term "outfall" in the federal NPDES storm water
regulations does not dictate what is or is not a MS4 or point source. Rather, the
term "outfall" is used in the federal regulations as a vehicle for identifying where
field screening should be conducted. In the preamble to the Phase | federal
regulations, USEPA makes clear that it "intends to embrace the broadest
possible definition of point source consistent with the legislative intent of the
CWA and court decisions to include any identifiable conveyance from which
pollutants might enter waters of the United States" (FR 47997). As such, the
definition of "outfall" cannot be considered a limitation on the definition of point
source. Moreover, urban streams carrying urban runoff clearly correspond with
USEPA's intent for the definition of point source described above. Urban
streams carrying urban runoff also fit the definition of point source: "any
discernable, confined, and discrete conveyance, including but not limited to, any
pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling
stock, concentrated animal feeding operation, landfill leachate collection system,
vessel or other floating craft from which pollutants are or may be discharged" (40
CFR 122.2). Therefore, urban streams are part of the Copermittees' MS4s
where the Copermittees channel urban runoff to the urban stream. The SWRCB
supports this approach, stating "We also agree with the Regional Water Board's
concern, stated in its response, that there may be instances where MS4s use
'waters of the United States' as part of their sewer system [...]" (2001).

Section: General Sub-section: Legal
Commenter(s): San Diego Copermittees
Comment: Water Code section 13360(a) states in relevant part that “[n]Jo waste

discharge requirement issued under Division 7 [Porter-Cologne Act] shall specify
design, location, type of construction, or particular manner in which compliance
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may be had with that requirement . . . . and persons so ordered shall be
permitted to comply with the order in any lawful manner.” A waste discharge
requirement is the equivalent of a waste discharge permit issued in accordance
with the Porter-Cologne Act. City of Burbank v. State Water Resources Control
Board, 35 Cal. 4th 613, 631 (2005); see also, Building Industry Association of
San Diego County v. State Water Resources Control Board, 124 Cal. App. 4th at
875. “Section 13360 is a shield against unwarranted interference with the
ingenuity of the party subject to a waste discharge requirement.” Tahoe-Sierra
Preservation Council v. State Water Resources Control Board, 210 Cal. App. 3d
1421, 1438 (1989). It was intended to preserve the freedom of those subject to
the requirements to elect between available strategies that comply with a
requirement. Id. Contra, Pacific Water Conditioning Association, Inc. v. City
Council of the City of Riverside, 73 Cal. App. 3d 546 (1977) (upheld a Cease and
Desist Order that simply ordered compliance with a portion of state mandate; it
did not order the manner in which compliance should be had).

Recently, the court in City of Rancho Cucamonga v. Regional Water Quality
Control Board—Santa Ana Region, 135 Cal. App. 4th 1377 (2006), discussed the
Board’s authority to impose permit conditions that require management practices,
control techniques and system, design and engineering methods, and other
appropriate measures for the control of pollutants. This more explicit authority is
derived from federal law under the Clean Water Act. Id. at 1389. However, even
under federal law, the court recognized that “[i]t is the permittees who design
programs for compliance, implementing best management practices selected by
the permittees in the [Drain Area Management Program] report and approved by
the Regional Board.” Id. The permittee develops the criteria, establishes its own
priorities for inspection requirements and programs for new development. The
development and implementation of programs to control the discharge of
pollutants is primarily the responsibility of the permittee. Id.

The Regional Board staff has argued that the Draft Permit must contain adequate
specificity to properly enforce its terms. However, Water Code section 13360
clearly states that those subject to the requirements must have the freedom to
elect how best to comply with the Permit. Moreover, the Board has stated that
the iterative process—the Board and the Copermittee working together to identify
violations of water quality standards—is the centerpiece to achieving water
quality standards. Building Industry Association of San Diego County v. State
Water Resources Control Board, 124 Cal. App. 4th at 890. Thus, enforcement
must first occur through the iterative process, not through overly prescriptive
permit conditions.

Response: The requirements of the Tentative Order provide the Copermittees
with sufficient flexibility to choose how they will achieve compliance. The
requirements provide the Copermittees with numerous compliance options. As
such, the requirements do not specify design, location, type of construction, or
particular manner in which compliance my be had.
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Where the Tentative Order includes detailed requirements, it is to be in
compliance with Clean Water Act section 402(p)(3)(B)(iii), which mandates that
MS4 permits "shall require controls to reduce the discharge of pollutants to the
maximum extent practicable, including management practices, control
techniques and system, design and engineering methods, and such other
provisions as the Administrator or the State determines appropriate for the
control of such pollutants." Clearly, the Clean Water Act provides the Regional
Board with the discretion to include specific requirements in the Tentative Order.
This discretion is supported in the preamble to the Phase | NPDES storm water
regulations, which states "this rule sets out permit application requirements that
are sufficiently flexible to allow the development of site-specific permit conditions”
(FR 48038).

Regarding enforcement, the commenter misrepresents the iterative process.
The iterative process only applies to compliance with water quality standards; it
does not apply to compliance with other permit requirements. Therefore, the
iterative process does not in some way preclude the Tentative Order from
including detailed requirements, as the commenter asserts.

Section: General Sub-section: Legal
Commenter(s): San Diego Copermittees

Comment: Prior to the adoption of Proposition 1A, state mandates could be
imposed on a local jurisdiction if fees could be raised to pay for the program.
(Govt. Code § 17566.) Proposition 1A superseded this Government Code
provision. The ability to raise fees is not one of the three exceptions listed under
Article 13B, §6b of the State Constitution (Proposition 1A).

Cities have relied upon fees as a significant source of financing permit activities.
Currently, the City of Solana Beach is defending an action brought by the
Howard Jarvis Taxpayers Association challenging a non-property related solid
waste fee which was imposed to recover a portion of the cost of the program.
Previously, the City of Encinitas settled with the Jarvis group and repealed a
water-based fee for its Storm water Program.

In December 2005, the Regional Board received a memorandum from the
Copermittees addressing the fee issue. A copy of that memorandum is attached
as Appendix A-1. It listed some of the problems local governments face in
funding the mix of state and federal mandates the Permit imposes. We requested
that the Board take action to assist the Copermittees in their attempt to seek
clarification of the fee issue at the state level. The Board took no action and the
state took no action, either legislatively or through an Attorney General’s opinion
to address the fee issue. The Copermittees now face the possibility of having no
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fee source to pay for the programs under the Permit if the most recent Jarvis
case is successful because few potential fee types remain for the Copermittees
to impose to fund Permit activities. Even if local jurisdictions find a fee source,
there are aspects of the Permit, as discussed in the December 2005, letter that
cannot use fees to support the programs mandated, including the regional and
watershed programs and other programs discussed in these comments. The
Permit renewal should be considered with these funding and mandate issues in
mind.

Response: The requirements of the Tentative Order are not unfunded state
mandates because they do not exceed federal law. The federal Clean Water Act
and NPDES storm water regulations provide the Regional Board with adequate
authority for all of the requirements found in the Tentative Order. Since none of
the Tentative Order’s requirements are state-mandated, Proposition 1A has no
effect.

The Tentative Order’s requirements mirror the requirements of the current Order,
Order No. 200-01. Where the Tentative Order contains new requirements not
specifically found in Order No. 2001-01, the new requirements only provide
additional detail to requirements already in existence in Order No. 2001-01. Any
new requirements in the Tentative Order simply elaborate on Order No. 2001-
01’s pre-existing requirements. For example, the Tentative Order’s requirements
addressing hydromodification expand on the pre-existing Order No. 2001-01
requirement that Copermittees develop criteria “to control peak storm water
discharge rates and velocities in order to maintain or reduce pre-development
downstream erosion and protect stream habitat” (Order No. 2001-01 section
F.1.b.(2)())).

In its review of Order No. 2001-01 requirements, the State of California Court of
Appeal, Fourth Appellate District “determined that none of the challenged Permit
requirements violate or exceed federal law” (Building Industry Association of San
Diego County, et al., v. State Water Resources Control Board et al., 2004). The
Building Industry of San Diego County used an across the board approach to its
lawsuit, challenging a wide range of requirements. Since the requirements of the
Tentative Order and Order No. 2001-01 are comparable, the finding that
requirements of Order No. 2001-01 do not exceed federal law is also applicable
to requirements of the Tentative Order.

The Court of Appeal ruling discusses several findings made by USEPA and other
courts that explain why NPDES storm water permit writers have discretion to
craft specific permit requirements and are not limited to requirements expressly
dictated in the federal NPDES storm water regulations. In the discussion, the
court cites Defenders of Wildlife v. Browner (1999), which states: “Although
Congress did not require municipal storm-sewer discharges to comply strictly
with [numerical effluent limitations], section 1342(p)(3)(B)(iii) states that ‘[p]ermits
for discharges from municipal storm sewers...shall require...such other
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provisions as the Administrator...determines appropriate for the control of such
pollutants.” That provision gives the EPA discretion to determine what pollution
controls are appropriate.”

As exhibited in Defenders of Wildlife v. Browner, permit writers clearly have
discretion to determine what pollution controls are appropriate, and therefore can
include more detailed requirements than those specifically found in the federal
NPDES storm water regulations. By including such requirements in the Tentative
Order, the Regional Board has not exceeded federal law, but instead has
complied with the Clean Water Act’s requirements that municipal storm water
permits meet the MEP standard and shall include “such other provisions as the
Administrator or the State determines appropriate for the control of such
pollutants.”

Use of permit writer discretion and the inclusion of more detailed requirements in
the Tentative Order is consistent with USEPA guidance. For example, the
preamble to the Phase | NPDES storm water regulations states “this rule sets out
permit application requirements that are sufficiently flexible to allow the
development of site-specific permit conditions” (FR 48038). In addition, in its
review of a City of Irving Texas NPDES municipal storm water permit, the
USEPA Environmental Appeals Board stated that Congress “created the
‘maximum extent practicable’ (‘MEP’) standard and the requirement to ‘effectively
prohibit non-storm water discharges’ into the MS4 in an effort to allow permit
writers the flexibility necessary to tailor permits to the site-specific nature of MS4
discharges” (2001).

Additional information in response to this comment may be developed.

Section: General Sub-section: Legal
Commenter(s): San Diego Copermittees

Comment: Permit Finding E.9 recognizes that certain mandates in the Permit
exceed the requirements of federal law. Finding E.9 provides that “[rlequirements
in this Order that are more explicit than the federal storm water regulations in 40
CFR 122.26 are prescribed in accordance with the CWA section 402(p)(3)(iii)
and are necessary to meet the MEP standard.” Similarly, the Fact
Sheet/Technical Report (“Technical Report”) provides that the “CWA explicitly
preserves independent state authority to enact and implement its own standards
and requirements, provided that such standards and requirements are at least as
stringent as those that would be mandated by the CWA and the federal
regulations.” Both the Permit and the Technical Report, at various locations, cite
to the federal law that supports certain mandates in the Permit. However, in
many other instances, the report and Permit cite no federal authority to support
the imposition of a proposed mandate by the Regional Board. The Copermittees
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must assume that, without a specific citation to federal authority, mandates in the
Permit are state mandates that exceed the mandates of federal law. (See
Topanga Assn’n for a Scenic Community v. County of Los Angeles, 214 Cal.
App. 3d 1348 (1989).) Please either confirm this assumption or, for each
mandate in the Permit, specify the federal authority that requires the mandate.

The Permit and the Technical Report contain many examples of mandates for
which no citation to legal authority is provided. Chief among these examples is
the hydromodification mandate. This mandate creates a number of noteworthy
new requirements which will result in significant new, unfunded costs. However,
neither the Permit nor the Technical Report cite to any federal authority that
requires a hydromodification program. Consistent with Finding E.9, the
Copermittees assume that the new hydromodification mandate is a state law
requirement. Please either confirm this assumption or specify the federal
authority that requires this mandate.

A second example of a mandate for which no citation to federal authority is
provided relates to the mandates which regulate the flow of water “into” the MS4
rather than “from” the MS4. In State Water Resources Control Board Order WQ
2001-15, the State Board struck language in the prior permit, which regulated
under federal law the flow of water “into” the MS4. The State Board recognized
that regulation of water “into” the MS4 was authorized by state law and certain
very specific provisions of federal law. Therefore, the Copermittees must assume
that, in the absence of a specific citation to federal authority, the mandates that
regulate the flow of water “into” the MS4 are mandated by state law. Please
either confirm this assumption or specify the federal authority that mandates
each regulation of flows “into” the MS4.

In addition to these two significant examples, the following items are examples of
other mandates that lack a specific reference to federal authority:

*Annual Inspection and Cleaning of MS4s: This mandate appears to be based on
the prohibition under state law that waste may not enter the MS4. Please confirm
this assumption or specify the federal law which requires this mandate.

«Street Sweeping: This mandate also appears to be based on the prohibition
under state law that waste may not enter the MS4. Please confirm this
assumption or specify the federal law which requires this mandate.

*General Plan/Land Use Review: Under Section D.(1)(a) of the Permit, the
Copermittees are required to revise their General Plans “as needed”. The
Technical Report provides no legal authority for this requirement and the
Copermittees are unaware of any legal authority under either federal law or state
law which allows the Regional Board to mandate a General Plan amendment. In
coastal cities, amending the General Plan requires Coastal Commission
approval. State law specifically delegates to the Coastal Commission the
authority to oversee the Local Coastal Plan elements contained in a General
Plan. However, nothing in either state or federal law gives similar authority to the
Regional Board for General Plan provisions that either affect or are affected by
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the Permit. Exclusive General Plan authority is granted to each Copermittee
pursuant to the planning and zoning law found in the Government Code. (Gov't.
Code § 65000, et. seq.; Technical Report, pp. 49-50.) Please specify the legal
authority for this requirement.

*Environmental Review: The Permit also contains a requirement that the
Copermittees revise their environmental review process on an “as needed” basis
to reflect storm water issues. (Permit, D.(1)(b); Technical Report, pp. 49-50.) It is
unclear what this section requires. The California Environmental Quality Act
(Pub. Res. Code § 20000, et. seq.) already requires that local jurisdictions
assess issues related to storm water in the same manner as they assess other
significant environmental impacts. This provision adds a redundant requirement
that already exists in state law. Please confirm that the Regional Board is relying
upon state law for this requirement or specify the federal authority for this
mandate.

*Regional Monitoring: This mandate appears to be based on the prohibition
under state law that waste may not enter the MS4. Please confirm this
assumption or specify the federal law which requires this mandate.

*Watershed Program: This mandate appears to be based on the prohibition
under state law that waste may not enter the MS4. Please confirm this
assumption or specify the federal law which requires this mandate.

*Additional Monitoring: This mandate appears to be based on the prohibition
under state law that waste may not enter the MS4. Please confirm this
assumption or specify the federal law which requires this mandate.

The request from the Copermittees’ that the Board specify the legal authority
(federal or state) for the new mandates of the Permit is important for several
reasons. First, as detailed in Section A, mandates required by state law, which
exceed the requirements of federal law, potentially constitute unfunded state
mandates. It is the Copermittees’ intent to pursue an unfunded state mandate
test case in order to help fund the increased costs of the Permit which exceed
the requirements of federal law. It is, therefore, imperative that the Board specify
the legal authority for each mandate.

Second, to the extent mandates in the Permit are based upon state law, they are
subject to the accompanying requirements of state law. For example, Water
Code section 13360 restricts the ability of the Regional Board to dictate the
manner of compliance with requirements imposed under state law. Many of the
mandates of the Permit are highly prescriptive. If those mandates are based
upon state law, their prescriptive nature is inconsistent with Water Code section
13360. In addition, the Regional Board’s attempt to make the Permit more
prescriptive actually creates more ambiguity in the Permit and will only serve to
increase the costs of compliance for the Copermittees. Because the provisions of
Water Code section 13360 are critical to the Copermittees’ ability to determine
methods of compliance, it is discussed in detail below.
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Third, specific citation to the underlying legal authority for the mandates in the
Permit is needed because the Copermittees cannot pass the mandates of the
Permit onto users of the MS4s through local laws and regulations without proper
authority. If the source of the legal authority for the mandate is unclear, users of
the MS4s will likely challenge the Copermittees’ authority to regulate on a local
level. Absent a clearly stated legal basis for their actions, the Copermittees will
have difficulty responding to such a challenge and enforcement actions related to
potential violations of those portions of the Permit lacking legal underpinnings will
be difficult for the Copermittees to pursue.

Finally, the legal counsels of Copermittees will be unable to make the certification
required by Section C.2 unless there is a clear delineation of the source of the
mandates in the Permit.

Response: The requirements of the Tentative Order do not exceed federal law.
The federal Clean Water Act and NPDES storm water regulations provide the
Regional Board with adequate authority for all of the requirements found in the
Tentative Order. The commenter misrepresents Finding E.9 when stating that
the finding acknowledges that certain requirements of the Tentative Order
exceed federal law. The plain language of the finding states that the Tentative
Order contains requirements more explicit than the federal NPDES storm water
regulations, for the purpose of achieving compliance with the Clean Water Act’s
provision that MS4 permits “shall require controls to reduce the discharge of
pollutants to the maximum extent practicable” (Clean Water Act section
402(p)(3)(B)(iii)). As such, the Tentative Order’s requirements are necessary to
comply with federal law, rather than exceed it.

The Tentative Order’s requirements mirror the requirements of the current Order,
Order No. 200-01. Where the Tentative Order contains new requirements not
specifically found in Order No. 2001-01, the new requirements only provide
additional detail to requirements already in existence in Order No. 2001-01. Any
new requirements in the Tentative Order simply elaborate on Order No. 2001-
01’s pre-existing requirements. For example, the Tentative Order’s requirements
addressing hydromodification expand on the pre-existing Order No. 2001-01
requirement that Copermittees develop criteria “to control peak storm water
discharge rates and velocities in order to maintain or reduce pre-development
downstream erosion and protect stream habitat” (Order No. 2001-01 section
F.1.b.(2)(j)).

In its review of Order No. 2001-01 requirements, the State of California Court of
Appeal, Fourth Appellate District “determined that none of the challenged Permit
requirements violate or exceed federal law” (Building Industry Association of San
Diego County, et al., v. State Water Resources Control Board et al., 2004). The
Building Industry of San Diego County used an across the board approach to its
lawsuit, challenging a wide range of requirements. Since the requirements of the
Tentative Order and Order No. 2001-01 are comparable, the finding that
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requirements of Order No. 2001-01 do not exceed federal law is also applicable
to requirements of the Tentative Order.

The Court of Appeal ruling discusses several findings made by USEPA and other
courts that explain why NPDES storm water permit writers have discretion to
craft specific permit requirements and are not limited to requirements expressly
dictated in the federal NPDES storm water regulations. In the discussion, the
court cites Defenders of Wildlife v. Browner (1999), which states: “Although
Congress did not require municipal storm-sewer discharges to comply strictly
with [numerical effluent limitations], section 1342(p)(3)(B)(iii) states that ‘[p]ermits
for discharges from municipal storm sewers...shall require...such other
provisions as the Administrator...determines appropriate for the control of such
pollutants.” That provision gives the EPA discretion to determine what pollution
controls are appropriate.”

As exhibited in Defenders of Wildlife v. Browner, permit writers clearly have
discretion to determine what pollution controls are appropriate, and therefore can
include more detailed requirements than those specifically found in the federal
NPDES storm water regulations. By including such requirements in the Tentative
Order, the Regional Board has not exceeded federal law, but instead has
complied with the Clean Water Act’s requirements that municipal storm water
permits meet the MEP standard and shall include “such other provisions as the
Administrator or the State determines appropriate for the control of such
pollutants.”

Use of permit writer discretion and the inclusion of more detailed requirements in
the Tentative Order is consistent with USEPA guidance. For example, the
preamble to the Phase | NPDES storm water regulations states “this rule sets out
permit application requirements that are sufficiently flexible to allow the
development of site-specific permit conditions” (FR 48038). In addition, in its
review of a City of Irving Texas NPDES municipal storm water permit, the
USEPA Environmental Appeals Board stated that Congress “created the
‘maximum extent practicable’ (‘MEP’) standard and the requirement to ‘effectively
prohibit non-storm water discharges’ into the MS4 in an effort to allow permit
writers the flexibility necessary to tailor permits to the site-specific nature of MS4
discharges” (2001).

The commenter requests citation of the Regional Board’s federal legal authority
for several of the Tentative Order’s requirements. The specific requirements
mentioned by the commenter are addressed here, while legal authority citations
have also been added to the Fact Sheet/Technical Report for all requirements.

Hydromodification — Once a NPDES permit is required, the NPDES permit
provisions must protect beneficial uses (33 U.S.C. 1342(a)). In addition, federal
anti-degradation policy requires the state to ensure that any discharge maintains
and protects instream uses (40 CFR 131.12). Moreover, the Clean Water Act’s
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objective is to maintain the “chemical, physical and biological integrity of the
Nation’s waters” (33 U.S.C. 1251(a)). The negative impact of urban runoff flow
on the beneficial uses of receiving waters has been documented in the Tentative
Order’s findings and fact sheet. USEPA finds that the level of imperviousness
resulting from urbanization is strongly correlated with the water quality
impairment of nearby receiving waters (1999b). USEPA further attributes much
of this water quality impairment to changes in flow conditions from urbanization,
stating “[ljn many cases, the impacts on receiving streams due to high storm
water flow rates or volumes can be more significant than those attributable to the
contaminants found in storm water discharges” (1999). Therefore, in order to
protect the beneficial uses of waters receiving urban runoff flows (as required by
federal law), the Regional Board has under certain circumstances placed limits
on urban runoff flows in the Tentative Order.

In addition, the authority to regulate flow under federal law in order to protect
water quality standards has been addressed by the U.S. Supreme Court in PUD
No. 1 v. Washington Department of Ecology, 511 U.S. 700 (1994). In this case
the U.S. Supreme Court found that the Clean Water Act applies to water quantity
as well as water quality, stating “[p]etitioners also assert more generally that the
Clean Water Act is only concerned with water ‘quality’ and does not allow the
regulation of water ‘quantity.” This is an artificial distinction. In many cases,
water quantity is closely related to water quality.” The U.S. Supreme court goes
on to refer to the Clean Water Act’s definition of pollution (“the man-made or man
induced alteration of the chemical, physical, biological, and radiological integrity
of water” 33 U.S.C. 1362(19)) and states “[t]his broad conception of pollution —
one which expressly evinces Congress’ concern with the physical and biological
integrity of water — refutes petitioners’ assertion that the Act draws a sharp
distinction between the regulation of water ‘quantity’ and water ‘quality’.” In this
context, the U.S. Supreme Court held that the regulation of flow was “a limitation
necessary to enforce the designated use of the River as a fish habitat.”

This approach is supported by USEPA in the Preamble to the Phase Il federal
NPDES storm water regulations, which states: “consideration of the increased
flow rate, velocity, and energy of storm water discharges must be taken into
consideration in order to reduce the discharge of pollutants, to meet water quality
standards, and to prevent the degradation of receiving streams” (FR 68761).

The SWRCB also supports this approach in its review of the current permit
(Order No. 2001-01), stating “It is absurd to contend that the permit should have
ignored [the erosion] impact of urban runoff” (2001).

“Into” the MS4 - The commenter misrepresents the findings of the SWRCB in
Order WQ 2001-15 regarding discharges into and from the MS4. The
Copermittees are clearly responsible for discharges into their MS4. On this
issue, the SWRCB states: "It is important to emphasize that dischargers into
MS4s continue to be required to implement a full range of BMPs, including
source control" and "there are other provisions in the permit the refer to
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restrictions 'into' the MS4. (See, e.g., Legal Authority D.1) Those provisions are
appropriate because they do not apply the MEP standard to the permittees, but
instead require the permittees to demand appropriate control for discharges into
their system. For example, the federal regulations require that MS4s have a
program 'to reduce pollutants in storm water runoff from construction sites to the
municipal storm sewer system....' (40 CFR 122.26(d)(2)(iv)(D))" (SWRCB, 2001).
The SWRCB is supported by the Clean Water Act, which requires the
Copermittees to "effectively prohibit non-stormwater discharges into the storm
sewers" (402(p)(3)(B)(ii)). Moreover, the preamble to the Phase Il Federal
NPDES storm water regulations states that MS4s "cannot passively receive and
discharge pollutants from third parties" and that an MS4 that does not "prohibit
and/or control discharges into its system essentially accepts 'title' for those
discharges" (USEPA, 1999).

Annual Inspection and Cleaning of MS4s — The broad legal authority for annual
and Federal NPDES regulations 40 CFR 122.26(d)(2)(i)(B,C,E, and F) and 40
CFR 122.26(d)(2)(iv). The specific legal authority is as follows: Federal NPDES
regulations 40 CFR 122.26(d)(2)(iv)(A)(1,3, and 4).

Municipal maintenance is critical to the successful implementation of every urban
runoff management program and is necessary for the MEP standard to be
achieved. USEPA finds that “Lack of maintenance often limits the effectiveness
of storm water structural controls such as detention/retention basins and
infiltration devices. [...] The proposed program should provide for maintenance
logs and identify specific maintenance activities for each class of control, such as
removing sediment from retention ponds every five years, cleaning catch basins
annually, and removing litter from channels twice a year. If maintenance
activities are scheduled infrequently, inspections must be scheduled to ensure
that the control is operating adequately. In cases where scheduled maintenance
is not appropriate, maintenance should be based on inspections of the control
structure or frequency of storm events. If maintenance depends on the results of
inspections or if it occurs infrequently, the applicant must provide an inspection
schedule. The applicant should also identify the municipal department(s)
responsible for the maintenance program” (1992). The maintenance
requirements included in the Tentative Order are based on the above USEPA
recommendations.

Street Sweeping - The broad legal authority is as follows: CWA sections

and F) and 40 CFR 122.26(d)(2)(iv). The specific legal authority is as follows:
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(A)(3).

General Plan Update - The broad legal authority is as follows: CWA sections
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and F) and 40 CFR 122.26(d)(2)(iv). The specific legal authority is as follows:
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(A)(2).

USEPA finds that the Copermittee “must thoroughly describe how the
municipality’s comprehensive plan is compatible with the storm water
regulations” (1992). To achieve this, the Copermittee shall incorporate water
quality and watershed protection principles and policies into its General Plan (or
equivalent plan). USEPA supports addressing urban runoff problems in General
Plans (or equivalent plans) when it states “Runoff problems can be addressed
efficiently with sound planning procedures. Master Plans, Comprehensive Plans,
and zoning ordinances can promote improved water quality by guiding the growth
of a community away from sensitive areas and by restricting certain types of
growth (industrial, for example) to areas that can support it without compromising
water quality” (2000).

Environmental Review - The broad legal authority is as follows: CWA sections

and F) and 40 CFR 122.26(d)(2)(iv). The specific legal authority is as follows:
Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(A)(2).

USEPA finds that “Proposed storm water management programs should include
planning procedures for both during and after construction to implement control
measures to ensure that pollution is reduced to the maximum extent practicable
in areas of new development and redevelopment. Design criteria and
performance standards may be used to assist in meeting this objective” (1992).
USEPA further finds that “The municipality should consider storm water controls
and structural controls in planning, zoning, and site or subdivision plan approval”
(1992). The SWRCB Urban Runoff Technical Advisory Committee advises that
the Copermittees’ CEQA initial study checklists be revised to include
consideration of water quality effects from new development or redevelopment
(1994).

Regional and “Additional Monitoring” - The broad legal authority is as follows:

122.26(d)(2)(i)(B,C,E, and F) and 40 CFR 122.26(d)(2)(iv). The specific legal
authority is as follows: The Copermittees must conduct a comprehensive
monitoring program under Federal NPDES regulations 40 CFR 122.26(d)(2)(iii)
and 40 CFR 122.26(d)(2)(i)(F).

Watershed Program - The broad legal authority is as follows: CWA sections

and F) and 40 CFR 122.26(d)(2)(iv). The specific legal authority is as follows:
40 CFR 122.26(a)(3)(ii) states: “The Director may [...] issue distinct permits for
appropriate categories of discharges [...] including, but not limited to [...] all
discharges within a system that discharge to the same watershed [...]”; 40 CFR
122.26(a)(3)(v) states: “Permits for all or a portion of all discharges from large or
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medium municipal separate storm sewer systems that are issued on a system-
wide, jurisdiction-wide, watershed, or other basis may specify different conditions
relating to different discharges covered by the permit, including different
management programs for different drainage areas [watersheds] which
contribute storm water to the system”; 40 CFR 122.26(a)(5) states: “The Director
may issue permits for municipal separate storm sewers that are designated
under paragraph (a)91)(v) of this section on a system-wide basis, a jurisdiction-
wide basis, watershed basis, or other appropriate basis”; 40 CFR 122.26(d)(2)(iv)
states: “Proposed programs may impose controls on a system wide basis, a
watershed basis, a jurisdiction basis, or on individual outfalls.”

USEPA expresses the importance of a watershed approach to the regulation of
municipal storm water when it states that its definition of MS4 “must be flexible
enough to accommodate development of the program on a watershed basis [...]”
(FR 48039). The watershed approach is also supported by USEPA in the
preamble to the Phase Il NPDES storm water regulations, stating that a “goal of
the NPDES program approach is to provide flexibility in order to facilitate and
promote watershed planning [...]” (FR 68739). The SWRCB Technical Advisory
Committee recommends that “All NPDES permits and Waste Discharge
Requirements should be considered for reissuance on a watershed basis”
(1994). The Regional Board also recommends watershed based water quality
protection, stating in its Basin Plan that “public agencies and private
organizations concerned with water resources have come to recognize that a
comprehensive evaluation of pollutant contributions on a watershed scale is the
only way to realistically assess cumulative impacts and formulate workable
strategies to truly protect our water resources. Both water pollution and habitat
degradation problems can best be solved by following a basin-wide approach.”

Section: General Sub-section: Legal

Commenter(s): San Diego Copermittees, City County Managers Association,
City of La Mesa, City of Oceanside, City of Chula Vista, City of Lemon Grove

Comment: The Permit proposes to increase the level of service required of
Copermittees. To the extent that federal law requires this new level of service,
the Copermittees are required to bear the cost of this unfunded federal mandate.
However, as to those portions of the Permit that fall under the legal authority of
the state, the level of service increases are state mandated costs that are subject
to reimbursement by the State of California.

The permit that Copermittees are currently operating under, was issued in 2001.
Since that time, Cal. Const. art. XIIIB, § 6 requires the state to reimburse local
agencies for the costs of programs that “any state agency” mandates for a
“higher level of service”. (Cal. Const. art. XIIIB, § 6.) In 2004, the voters
approved a constitutional amendment that provides that reimbursements to local
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agencies for state mandated programs must be appropriated by the Legislature
into the state budget or the mandated program will be suspended for the fiscal
year in which no appropriation was made. (Cal. Const. art. XIlIB § 6(b),
Proposition 1A.) The proposed Permit contains provisions, discussed below,
which add additional levels of service to the existing permit and, therefore, are
covered by Proposition 1A. Proposition 1A requires reimbursement for costs from
the 2005-2006 Fiscal Year onward for every state mandated program meeting
the criteria set forth in the Proposition. (Cal. Const. art. XIlIB, § 6(b)(1).) Article
XIIB, § 6 prohibits the state from shifting the financial responsibility for carrying
out state mandated governmental functions to local agencies which are often ill-
equipped to absorb the costs of the additional levels of service. County of Los
Angeles v. Commission on State Mandates, 110 Cal. App. 4th 1176, 1188
(2003). The state may not force extra programs on local governments in a
manner that negates the ability of a local agency to carefully budget for
expenditures, particularly where the cost of compliance with a program restricts
local spending in other areas. Id. at 1193.

As discussed in these comments, the Permit contains numerous increases in the
level of service for program elements not required by the Clean Water Act. The
new Permit requires new conditions in the general watersheds of each
jurisdiction by requiring efforts by the Copermittees before any flow enters into
the MS4. (40 Code of Federal Regulations (“C.F.R.”) § 122.26(a)(iii), (b)(4) &
(b)(7).) This new level of effort includes the, yet to be adopted, hydromodification
program. (Permit, D (1)(g).) Most of the watershed management program will
also fall into the category of mandates not required by the Clean Water Act but
which require levels of effort above the MEP. The Permit does not differentiate
between the federal and state mandates in most portions of the Permit. However,
before a local agency may avail itself of the reimbursement provisions of
Proposition 1A, the Regional Board must make findings to demonstrate which
new levels of service are mandated by it as a “state agency” so that the
Legislature can determine which Permit requirements must be funded.

Response: The requirements of the Tentative Order are not unfunded state
mandates because they do not exceed federal law. The federal Clean Water Act
and NPDES storm water regulations provide the Regional Board with adequate
authority for all of the requirements found in the Tentative Order. Since none of
the Tentative Order’s requirements are state-mandated, Proposition 1A has no
effect.

The Tentative Order’s requirements mirror the requirements of the current Order,
Order No. 200-01. Where the Tentative Order contains new requirements not
specifically found in Order No. 2001-01, the new requirements only provide
additional detail to requirements already in existence in Order No. 2001-01. Any
new requirements in the Tentative Order simply elaborate on Order No. 2001-
01’s pre-existing requirements. For example, the Tentative Order’s requirements
addressing hydromodification expand on the pre-existing Order No. 2001-01
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requirement that Copermittees develop criteria “to control peak storm water
discharge rates and velocities in order to maintain or reduce pre-development
downstream erosion and protect stream habitat” (Order No. 2001-01 section
F.1.b.(2)(j)).

In its review of Order No. 2001-01 requirements, the State of California Court of
Appeal, Fourth Appellate District “determined that none of the challenged Permit
requirements violate or exceed federal law” (Building Industry Association of San
Diego County, et al., v. State Water Resources Control Board et al., 2004). The
Building Industry of San Diego County used an across the board approach to its
lawsuit, challenging a wide range of requirements. Since the requirements of the
Tentative Order and Order No. 2001-01 are comparable, the finding that
requirements of Order No. 2001-01 do not exceed federal law is also applicable
to requirements of the Tentative Order.

The Court of Appeal ruling discusses several findings made by USEPA and other
courts that explain why NPDES storm water permit writers have discretion to
craft specific permit requirements and are not limited to requirements expressly
dictated in the federal NPDES storm water regulations. In the discussion, the
court cites Defenders of Wildlife v. Browner (1999), which states: “Although
Congress did not require municipal storm-sewer discharges to comply strictly
with [numerical effluent limitations], section 1342(p)(3)(B)(iii) states that ‘[p]ermits
for discharges from municipal storm sewers...shall require...such other
provisions as the Administrator...determines appropriate for the control of such
pollutants.” That provision gives the EPA discretion to determine what pollution
controls are appropriate.”

As exhibited in Defenders of Wildlife v. Browner, permit writers clearly have
discretion to determine what pollution controls are appropriate, and therefore can
include more detailed requirements than those specifically found in the federal
NPDES storm water regulations. By including such requirements in the Tentative
Order, the Regional Board has not exceeded federal law, but instead has
complied with the Clean Water Act’s requirements that municipal storm water
permits meet the MEP standard and shall include “such other provisions as the
Administrator or the State determines appropriate for the control of such
pollutants.”

Use of permit writer discretion and the inclusion of more detailed requirements in
the Tentative Order is consistent with USEPA guidance. For example, the
preamble to the Phase | NPDES storm water regulations states “this rule sets out
permit application requirements that are sufficiently flexible to allow the
development of site-specific permit conditions” (FR 48038). In addition, in its
review of a City of Irving Texas NPDES municipal storm water permit, the
USEPA Environmental Appeals Board stated that Congress “created the
‘maximum extent practicable’ (‘MEP’) standard and the requirement to ‘effectively
prohibit non-storm water discharges’ into the MS4 in an effort to allow permit
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writers the flexibility necessary to tailor permits to the site-specific nature of MS4
discharges” (2001).

Additional information in response to this comment may be developed.

Section: Multiple Sub-section: Multiple
Commenter(s): San Diego Copermittees

Comment: Under the Tentative Order, existing directives to “implement”
activities and programs are modified to "fully implement" in the introductory
portions of Sections D, E, and F, and Monitoring & Reporting Program section
D.7 (Interim Reporting Requirements). At the April 24 RWQCB Workshop, the
Copermittees requested clarification on what RWQCB staff considers "fully
implement" to mean. RWQCB staff agreed that it could be reasonably
interpreted to mean “program development or modification is being completed
within specified dates, and implementation activities progressing in accordance
with specifications or schedules”. While this helps to understand staff's thinking
on this issue, the modification of this term in the Final Order would still present a
vagueness and ambiguity in interpreting the Copermittees' compliance
obligations. "Implementation” of Copermittee programs is an ongoing and
iterative process over the course of the permit cycle, and as such cannot be "set
in stone" upon submittal of a deliverable or the passing of a compliance deadline.
To avoid further confusion, and to provide an achievable and enforceable
standard for program implementation, the Copermittees recommend replacing
each occurrence of "fully implement" with “commence implementation of."

Response: The phrase "fully" has been removed from the Tentative Order to
ensure consistency throughout the Tentative Order. Use of the phrase
"commence implementation of" is not necessary because directives which are
not required to be implemented immediately are provided with implementation
timeframes in the Tentative Order. For example, the Tentative Order requires
inspections to be conducted on an annual basis, providing the Copermittees with
a year to implement all required inspections.
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RESPONSES TO COMMENTS ON FINDINGS
Section: Finding Sub-section:
Commenter(s): Caltrans

Comment: Certain activities that generate pollutants present in storm water
runoff may be beyond the ability of the permittees to eliminate. Examples of
these include operation of internal combustion engines, atmospheric deposition,
brake pad wear, tire wear and leaching of naturally occurring minerals from local
geography. [from California Regional Water Quality Control Board Santa Ana
Region, Order No. R8-2002-00IQ]

Response: While the Copermittees may not be able to eliminate the generation
of pollutants from certain sources, their MS4s collect and efficiently convey these
pollutants, enabling their discharge to receiving waters. As such, the
Copermittees are responsible for reducing MS4 discharges of these pollutants to
the maximum extent practicable.

Section: Finding Sub-section:
Commenter(s): Coast Law Group

Comment: Discharge Characteristics - The proposed Order utilizes the term
"urban runoff' to mean both storm water and illicit dry weather discharges. As
such, generalized impacts of urban runoff do not distinguish between wet and dry
weather discharges. Both to reinforce the prohibition of dry weather discharges to
MS4s and to allow for clarification of impacts specific to wet weather conditions,
Board staff should seek to differentiate between discharge characteristics of wet
and dry weather flows in MS4s.

Response: Per federal regulations both dry-weather and storm water
discharges are addressed in the Tentative Order using different management
approaches . For instance, the Tentative Order requires BMPs be implemented
to protect receiving water quality from storm water discharges and clearly
prohibits all dry weather discharges except those exempted by the federal
regulations. BMPs must be implemented to address the non-prohibited dry-
weather discharges, unless a municipality chooses to prohibit them, in cases
where such discharges cause or contribute to pollution. Receiving water
monitoring required by the Tentative Order will promote a better understanding of
the characteristics, variability, and influences of dry-weather and wet-weather
discharges. Those monitoring results will enable the municipalities to better
refine the programs.
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Section: Finding Sub-section: Finding C.6

Commenter(s): City of Imperial Beach, City of Chula Vista, City of Carlsbad,
San Diego Unified Port District

Comment: Table 2 of the Tentative Order lists all water quality impairments
identified on the State Water Resources Control Board’s most recent Clean
Water Act Section 303(d) List of Water Quality Limited Segments. The listings
are organized by watershed management area (WMA), but do not specify which
particular receiving water segments the listings apply to. The table gives the
false impression that water quality impairments apply to the entire WMA, rather
than to specific segments of the receiving water.

Response: A footnote has been added to the Tentative Order, indicating that the
303(d) listings found in Table 2 do not necessarily apply to the WMAs listed in
their entirety. Please see Table 2 of the Tentative Order for this modification.

Section: Finding Sub-section: Finding C.7
Commenter(s): Coast Law Group

Comment: The Copermittees should be on notice that they may be subject to
Regional Board and/or third party enforcement for persistent exceedances of
Basin Plan water quality objectives. Unless and until urban runoff discharges no
longer cause or contribute to water quality impairments, enforcement exposure
will remain.

Response: The Tentative Order (section A) describes the process each
Copermittee must implement in response to situations where MS4 discharges
are causing or contributing to an exceedance of an applicable water quality
standard. Section A.3.c of the Tentative Order makes clear that the
Copermittees are responsible for discharges causing or contributing to violations
of water quality standards until the situation is rectified. The Regional Board will
require the process be followed and pursue enforcement consistent with the
Water Quality Enforcement Policy (State Water Resources Control Board, 2002).

Section: Finding Sub-section: Finding C.8
Commenter(s): City of Imperial Beach

Comment: Finding C.8 on Page 4 of the Tentative Order states, “runoff leaving
a developed urban area is significantly greater in runoff volume, velocity, peak

flow rate, and duration than pre-development runoff from the same area.” The
Fact Sheet contains no justification for this statement with respect to increases in
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the duration of post-development runoff. Page 20 of the Fact Sheet actually
asserts the contrary: “increases in population density and imperviousness result
in changes to stream hydrology including ... decreased travel time to reach
receiving water.” The finding should be augmented if there is adequate evidence
suggesting that development leads to flow durations that are significantly greater
than those of pre-development. If there is no evidence to suggest that this is
true, flow duration should not be regulated.

Response: When an area is developed, impervious surface area is increased,
preventing infiltration of runoff. This reduced infiltration results in a greater
volume of runoff. If only the peak flow rate of the increased volume of runoff is
controlled, the duration of runoff will increase. This results in erosive flows
occurring over a longer duration, increasing erosion of channels. Therefore,
when addressing channel erosion, both flow rates and durations of runoff must
be controlled. To only address flow rates results in an increase in erosive flow
durations. Finding C.8 will be modified to more clearly explain this relationship.

Section: Finding Sub-section: Finding C.8
Commenter(s): Coast Law Group

Comment: The Order should detail not only the potential problems with
conversion of natural land to impervious surface, it should also discuss (to the
extent available) estimates of the amount of impervious cover already
constructed.

Response: Finding C.7 discusses the impacts of urban runoff discharges on
receiving waters. The impacts can be attributable to both pollutants in urban
runoff and changes in urban runoff flow conditions. As such, the Tentative Order
addresses the impacts of changes in urban runoff flows caused by existing
impervious surfaces.

Section: Finding Sub-section: Finding C.9
Commenter(s): City of San Diego

Comment: Include a paragraph calling out the threat storm water runoff poses
to drinking source waters. The general concept is that one entity’s storm water
runoff may be another entity’s drinking source water.

Response: Finding C.6 notes that urban runoff discharges enter drinking water
reservoirs. Finding E.2 notes the beneficial uses of receiving waters addressed

by the Tentative Order, including the Municipal and Domestic Supply beneficial
use.
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Section: Finding Sub-section: Finding C.9
Commenter(s): City of San Diego

Comment: This section (C.9.) attributes urban storm water pollution on
development. Finding should acknowledge that urban redevelopment many
times eliminates sources of pollution by elimination of surface parking lots,
elimination of impervious surfaces, etc.

Response: Finding C.9 describes the general circumstances that occur with
new development. While it is likely that exceptions exist, as a general finding,
Finding C.9 is accurate.

Section: Finding Sub-section: Finding C.10
Commenter(s): Coast Law Group

Comment: This paragraph understates the impact of additional discharges of
pollutants to impaired water bodies. Because beneficial uses must already be
impacted for a water body or segment to be listed on the federal Clean Water Act
("CWA") 303(d) list, the Order should mandate a strict prohibition on additional
loading of pollutants of concern into listed waters. This would accelerate
completion of TMDLs and provide Copermittees with additional enforcement
opportunities.

Response: The Tentative Order requires permittees to develop and implement
BMPs and program processes specific for pollutants causing known impairments.
In particular, permittees must require new development and redevelopment
priority projects (see Section D.1.d.3) to be designed specifically to address
pollutants on the 303(d) list and to implement BMPs accordingly. The watershed
requirements also emphasize BMP implementation specifically targeting
impairments. TMDLs will be developed, as resources allow, for each waterbody
on the 303(d) list. The Regional Board recognizes that even TMDLs allow a
phased approach to pollutant reductions and an immediate prohibition on such
discharges within the Tentative Order would be inappropriate.

Section: Finding Sub-section: Finding D.1.a

Commenter(s): City of Imperial Beach
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Comment: The Draft Permit calls for watershed Copermittees to continually
augment their urban runoff management programs until water quality standards
are met. This is an unachievable goal.

Response: The expectations discussed in Finding D.1.a of the Tentative Order
are in reference to urban runoff discharges. They are not in reference to
discharges from Mexico or other discharges which do not originate from the
Copermittees’ MS4s.

Section: Finding Sub-section: Finding D.1.a

Commenter(s): City of Imperial Beach, City of Carlsbad, San Diego Unified Port
District

Comment: In reference to the maximum extent practicable (MEP) performance
standard, Finding D.1.a states, “as urban runoff management knowledge
increases, the Copermittees’ urban runoff management programs must
continually be assessed and modified to incorporate improved programs, control
measures, best management practices (BMPs), etc.” This language is
inconsistent with Page 22 of the Fact Sheet, which suggests that, “Reducing the
discharge of storm water pollutants to the MEP requires Copermittees to assess
each program component and revise activities, control measures, best
management practices (BMPs), and measurable goals, as necessary to meet
MEP.” The latter statement conforms with federal law; the former does not.
Program modification and assessment are not open-ended requirements as
currently suggested in the draft permit text. Rather, they are constrained and
governed by the MEP standard. That fact is crucial and must be acknowledged
in the language of the Tentative Order.

Response: Both statements referred to in the comment are consistent. The
statements find that assessment and revision of activities is necessary to meet
the MEP standard. Finding D.1.a expands on this concept by stating that as
what constitutes MEP evolves, the Copermittees’ programs must continually be
modified to meet the evolving MEP standard. In other words, the Copermittees
cannot continue to implement what constituted MEP in 1995; new knowledge
must be taken into account and the Copermittees’ programs must reflect that
new knowledge. Finding D.1.a has been modified to clarify this issue.

It is also important to note that the Copermittees’ urban runoff discharges are
prohibited from causing or contributing to a violation of water quality standards,
regardless of the MEP standard. The Copermittees’ urban runoff management
programs are required to be designed to achieve compliance with water quality
standards. Moreover, where violations of water quality standards persist
notwithstanding implementation of the Copermittees’ programs, the Copermittees
are required to implement additional BMPs that will achieve compliance with
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water quality standards. Therefore, the MEP standard is not a ceiling for
Copermittee program implementation, but is rather a minimum level of effort
required of the Copermittees.

Section: Finding Sub-section: Finding D.1.a
Commenter(s): Coast Law Group

Comment: This paragraph should make clear that mere participation in the
"iterative process" as described does not provide a safe harbor for Copermittees
which discharge, or allow discharges, that result in violations of relevant water
quality standards. Legally, though appropriate to find that the totality of the
permit, including the iterative process, is expected to achieve water quality
standards, until such standards are met, the discharging entity would be in
violation of the Order.

Response: The existence of impaired waters does not necessarily mean that
permittees would be in violation of the Tentative Order's requirements.
Permittees are required to implement the iterative process as described in
Section A of the Tentative Order when MS4 discharges are found to cause
violations of water quality standards. Failure to comply with that process would
be a violation of the Order subject to enforcement by the Regional Board.
Section A.3.c of the Tentative Order clearly demonstrates the Regional Board
does not intend for participation in an iterative process to be a "safe harbor" from
potential enforcement. The iterative process proposed by the Copermittee, for
instance, must reasonably be expected to reduce the discharge of the pollutant
of concern.

Section: Finding Sub-section: Finding D.1.a
Commenter(s): Coast Law Group

Comment: Finding D.1.a should make clear that MEP is the appropriate
standard on various scales. In other words, just as the Order must reflect MEP,
so the RURMPs, WURMPs, and JURMPs must reflect MEP. Importantly, MEP
must be met even at the BMP level. Therefore, it will not be enough for a
Copermittee to argue that the totality of its JURMP implementation is MEP so
long as a condition of discharge exists anywhere in its jurisdiction where
pollutants are not removed to the maximum extent practicable.

Response: Permittees must have programs capable of reducing the pollutants
in discharges to the maximum extent practicable (MEP). JURMP, WURMP, and
other requirements of the Tentative Order describe the measures for achieving
MEP. Itis likely that some discharges will continue to contain pollutants that

73



Responses to Comments August 30, 2006

have not been reduced to the MEP, such as illicit discharges and discharges
from sources that are low on the implementation prioritization lists developed by
a Copermittee (e.g., the last of facilities to be inspected). Where such cases,
however, are found to be discharging pollutants in violation of water quality
standards or against discharge prohibitions, the Tentative Order requires the
Copermittee to take management steps (e.g., incident investigation, BMP
implementation, enforcement, etc.) using the processes and tools required by the
Tentative Order or developed by the Copermittee to meet the requirements of the
Tentative Order. The Tentative Order does not provide for a Copermittee to
ignore problematic discharges of pollutants from a source as long as other
aspects of the program are properly sustained.

Section: Finding Sub-section: Finding D.1.c
Commenter(s): City of Imperial Beach

Comment:

Response: The Tentative Order includes directives and findings supporting the
directives. Since the statement at issue is not a directive or finding in support of
a directive, it is not included in the Tentative Order.

Section: Finding Sub-section: Finding D.1.c
Commenter(s): Coast Law Group

Comment: It should be noted that WURMPs and RURMPs are also designed to
facilitate consistency between Copermittees and their JURMPs.

Response: The WURMPs and RURMP requirements are intended to ensure
that priority pollutants of concern in a watershed are addressed in a collaborative
fashion. The permittees may choose to promote consistency among their
jurisdictional programs when addressing a priority pollutant, but the Regional
Board expects that each Copermittee will develop and implement measures best
suited for its situation.

Section: Finding Sub-section: Finding D.2.a
Commenter(s): Coast Law Group
Comment: The Bay Council hereby incorporates by reference comments on this

Order by the Natural Resources Defense Council. In particular, the Board should
consider how development and redevelopment urban runoff treatment standards

74



Responses to Comments August 30, 2006

have evolved since the 2001 Order was adopted. MEP, as judged on a national
scale, mandates that the 2006 Order redefine more stringently the priority
development categories to which the

SUSMP provisions will apply.

Response: Comment noted.

Section: Finding Sub-section: Finding D.3.a
Commenter(s): Coast Law Group

Comment: The "dual enforcement” strategy adopted in the 2001 Order has
proven a highly effective means to increase compliance by industrial and
construction site dischargers. While significant violations of the Statewide
General Permits persist, the requirement that Copermittees enforce the permits
or be held liable themselves finally creates an appropriate incentive for
inspectors and investigators at the municipal level to utilize the police power
granted them under the State Constitution. Given the large number of such
dischargers, it is simply impossible to rely on State agency or third party
enforcement to achieve compliance. Council strongly supports this provision of
the permit.

Response: Comment noted. Dual responsibility is clearly the intent of federal
NPDES regulations, and the Regional Board appreciates the efforts of MS4
Copermittees in this regard.

Section: Finding Sub-section: Finding D.3.c
Commenter(s): Caltrans

Comment: Man-made conveyances and other drainage features which are not
natural waterways are not "waters of the US" and cannot be subject to an
NDPES permit. The point of compliance of an NPDES permit is at the location of
a discharge into a "water of the US " (or edge of mixing zone) not at the location
of discharge of runoff into an MS4.

Response: Man-made conveyances and other drainage features can be waters
of the U.S. For example, a creek which has been converted into a man-made
channel is a water of the U.S. However, man-made drainage features which
exist in locations where waters of the U.S. did not previously exist are not
necessarily waters of the U.S. Instead, such features can be part of the MS4.
Due to the vast array of drainage conditions, situations may need to be assessed
on a case by case basis, however. The Clean Water Act places requirements on
both discharges into and from an MS4. For example, non-storm water
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discharges are prohibited from entering into an MS4, while discharges of
pollutants from an MS4 must be reduced to the maximum extent practicable.

Section: Finding Sub-section: Finding D.3.c
Commenter(s): City of Del Mar

Comment: The Finding in D.3.c. (page 8) states that the urban stream is both
an MS4 and a receiving water. This is inconsistent with the legal definitions of
"Waters of the State", "MS4" and "Waters of the US." If a "receiving water" is a
"Water of the US." as defined in the Order, then the MS4 is not a receiving water.
This appears to be an attempt by the Regional Board to make the municipality
solely responsible for the water quality in a creek flowing through a municipality,
which goes beyond the scope of the MS4 permit. These point source discharges
to surface water are the reason that NPDES municipal storm water permits are
issued, but that does not justify a misapplication of State and Federal definitions
in order to apply more stringent standards for storm water discharges.

Response: A MS4 is defined in the federal regulations as a conveyance or
system of conveyances (including roads with drainage systems, municipal
streets, catch basins, curbs, gutters, ditches, man-made channels, or storm
drains), owned or operated by a Copermittee, and designed or used for collecting
or conveying urban runoff. Natural drainage patterns and urban streams are
frequently used by municipalities to collect and convey urban runoff away from
development within their jurisdiction. Therefore, the Regional Board considers
natural drainages that are used for conveyances of urban runoff, regardless of
whether or not they’ve been altered by the municipality, as both part of the MS4s
and as receiving waters. To clarify, an unaltered natural drainage, which
receives runoff from a point source (channeled by a Copermittee to drain an area
within their jurisdiction), which then conveys the runoff to an altered natural
drainage or a man-made MS4, is both an MS4 and a receiving water.

Section: Finding Sub-section: Finding D.3.c
Commenter(s): Coast Law Group

Comment: This paragraph should explicitly state that as receiving waters,
"natural" MS4 drainage features have beneficial uses due the same levels of

protection as any other non-MS4 receiving water.

Response: The Basin Plan assigns beneficial uses to all waters of the State in
the San Diego Region.
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Section: Finding Sub-section: Finding D.3.f
Commenter(s): Coast Law Group

Comment: Virtually every Copermittee is lacking in enforcement of its
ordinances and regulations, as well as the 2001 Order.

Response: Findings from the program evaluations demonstrate varied
enforcement efforts and practices among the Permittees. The Tentative Order
requires permittees to use enforcement mechanisms to require compliance with
Copermittee storm water ordinances, permits, contracts, or orders, and it
provides broad latitude for how permittees use the enforcement mechanisms.
Pursuant to the iterative process, permittees are expected to escalate
enforcement mechanisms if the chosen enforcement tools fail to reduce the
pollutants in discharges that lead to violations of water quality standards.

Section: Finding Sub-section: Finding E.1
Commenter(s): Coast Law Group

Comment: The second sentence of Finding E.1 ("The RWL [Receiving Water
Limitations] in this Order require compliance with water quality standards through
an iterative approach requiring the implementation of improved and better-
tailored BMPs over time") represents a significant change from the current status
of the law, and should be amended to be consistent with the 2001 Order. This
was a central issue in the 2001 Order litigation, and there is no reason for
backsliding in this Order. The "iterative approach" described in the Order as the
means for meeting MEP is a remedy provision for noncompliance with water
quality standards. Liability is established per se when water quality standards are
violated, and mere participation in an iterative process to achieve such standards
does not render a violation unenforceable. While we agree with the iterative
process as a means for achieving water quality standards, this is NOT a measure
of compliance with receiving water limitations.

Response: The Tentative Order requires compliance with receiving water
quality standards. The iterative process is a means for achieving compliance
with receiving water quality standards, but does not constitute compliance in and
of itself. Compliance is ultimately achieved when urban runoff discharges no
longer cause or contribute to violations of receiving water quality standards. This
position is consistent with the SWRCB's Order WQ 2001-15, which reviewed the
requirements of the current permit, Order No. 2001-01. Finding E.1 of the
Tentative Order has been modified to clarify this issue.
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Section: Finding Sub-section: Finding E.10
Commenter(s): Caltrans

Comment: Finding E.10 and the discussion that follows would appear to
preclude the use of a dilution factor or a mixing zone in assessing the compliance
status of storm water runoff. While the general intent of the finding is appropriate,
the finding should also state that in appropriate circumstances, a mixing zone
can be considered.

Response: The Regional Board does recognize that natural streams do
possess some capacity to assimilate pollutants, and the Board promotes the
restoration of natural flow regimes and habitats. Restoration could be an
appropriate management measure to lessen the pressure on treatment BMPs.
The Tentative Order does not allow receiving waters to be used as storm water
treatment BMPs because relying on in-stream mixing zones to serve as pollutant
BMPs would be in contrast with the federal MS4 NPDES regulations. In
addition, the Clean Water Act prohibits states from designating pollution
conveyance as a designated beneficial use. Per federal NPDES regulations,
source control and structural storm water BMPs are required to reduce pollutants
in discharges and municipalities are required to control the contribution of
pollutants into the storm drain system.
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RESPONSES TO COMMENTS ON SPECIFIC SECTIONS
Section: A Sub-section: Multiple
Commenter(s): Coast Law Group

Comment: The discharge prohibitions are the most important provisions of the
Order and should not be weakened in any way.

Response: Comment noted. The discharge prohibitions have not been
weakened.

Section: A Sub-section: A.1
Commenter(s): San Diego Copermittees

Comment: An identical prohibition was challenged by the Copermittees when
the 2001 permit was issued. The State Water Resources Control Board,
cognizant of the legal issues associated with regulating discharges into the MS4,
took the novel approach of interpreting the permit to apply only to discharges
from the MS4. See Order No. WQ 2001-15. The expedient means of alleviating
this problem is to simply re-write the "discharge into” provision so it
unambiguously expresses the interpretation articulated by the State Board in
Order No. WQ 2001-15.

Response: While the SWRCB did review the language of prohibition A.1 as it
appears in Order No. 2001-01, it declined to alter the language of the prohibition,
contrary to the assertion of the commenter. Instead, the SWRCB found:
"Discharge prohibition A.1 also refers to discharges into the MS4, but only
prohibits pollution, contamination, or nuisance that occurs in 'waters of the state.’
Therefore, it is interpreted to apply only to discharge to receiving waters"
(SWRCB, 2001). The language of prohibition A.1 of the Tentative Order is
identical to the prohibition language reviewed and left intact by the SWRCB
during its review of Order No. 2001-01.

It is also worth noting that the commenter misrepresents the findings of the
SWRCB in Order WQ 2001-15 regarding discharges into and from the MS4. The
Copermittees are clearly responsible for discharges into their MS4. On this
issue, the SWRCB states: "It is important to emphasize that dischargers into
MS4s continue to be required to implement a full range of BMPs, including
source control" and "there are other provisions in the permit the refer to
restrictions 'into' the MS4. (See, e.g., Legal Authority D.1) Those provisions are
appropriate because they do not apply the MEP standard to the permittees, but
instead require the permittees to demand appropriate control for discharges into
their system. For example, the federal regulations require that MS4s have a
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program 'to reduce pollutants in storm water runoff from construction sites to the
municipal storm sewer system....' (40 CFR 122.26(d)(2)(iv)(D))" (SWRCB, 2001).
The SWRCB is supported by the Clean Water Act, which requires the
Copermittees to "effectively prohibit non-storm water discharges into the storm
sewers" (402(p)(3)(B)(ii)). Moreover, the preamble to the Phase Il Federal
NPDES storm water regulations states that MS4s "cannot passively receive and
discharge pollutants from third parties" and that an MS4 that does not "prohibit
and/or control discharges into its system essentially accepts 'title' for those
discharges" (USEPA, 1999).

Section: A Sub-section: A.2
Commenter(s): San Diego Copermittees

Comment: The second discharge prohibition states: Discharges from MS4s
containing pollutants which have not been reduced to the maximum extent
practicable (MEP) are prohibited. This prohibition is overbroad to the extent that
it appears to apply to all discharges, regardless of their potential to affect waters
of the U.S. or waters of the state. In that regard, this condition could be
misconstrued to prohibit dry weather diversions, which divert dry weather urban
runoff into sanitary sewers, to the benefit of the receiving waters. This condition
should be modified to make clear that it prohibits discharges to receiving waters
that have pollutants that have not been reduced to the MEP.

Response: The prohibition is not meant to apply to discharges which receive
subsequent treatment to reduce pollutants to the MEP prior to entering receiving
waters, such as when urban runoff is diverted to the sanitary sewer system for
treatment. For this reason, a footnote has been added to the prohibition for
clarification.

Section: A Sub-section: A.3
Commenter(s): Caltrans

Comment: Prohibition A.3.a. references Prohibition #5 (from the Basin Plan) in
Attachment A states: The discharge of waste to inland surface waters, except in
cases where the quality of the discharge complies with applicable receiving water
quality objectives, is prohibited. Allowances for dilution may be made at the
discretion of the Regional Board. Consideration would include stream flow data,
the degree of treatment provided and safety measures to ensure reliability of
facility performance. As an example, discharge of secondary effluent would
probably be permitted if stream flow provided 100: 1 dilution capability. This
requirement provides for possible consideration of dilution in assessing
compliance. Permit prohibition A.3. requires specific actions by the Copermittees
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when an exceedance occurs. The permit should address whether dilution is to be
considered when determining compliance as well as identifying other factors
which are part of the compliance assessment.

Response: The requirements of section A.3 are based on receiving water
conditions. If urban runoff discharges are diluted in a receiving water so that the
receiving water's water quality standards are continually met both spatially and
temporally, the urban runoff discharges are not in violation of the Tentative
Order. However, it should be noted that antidegradation requirements must also
be met. The language used in section A.3 of the Tentative Order is specified by
the SWRCB in Order WQ 99-05. For these reasons, the language of the
Tentative Order for this section has not been modified.

Section: A Sub-section: A.3
Commenter(s): Coast Law Group

Comment: Once again, it should be made clear to Copermittees that
participation in the iterative process in response to a violation of the discharge
prohibitions is a prescribed remedy, and not a safe harbor from a finding of
liability. Violations of any of the discharge prohibitions may result in an
enforcement action by a third party pursuant to the citizen suit provisions of the
federal CWA. It should be clarified that the iterative process requires participation
of the Regional Board and the stated report submissions to qualify as a "diligent
prosecution" under the CWA. A Copermittee which fails to make the
"determination" described in paragraph A.3.a.(1), but who purports to internally
demonstrate an iterative process to address exceedances of water quality
standards would still be subject to enforcement by a third party.

Response: The Tentative Order makes clear that the iterative process is not a
safe harbor from a finding of violation. Section A.4 of the Tentative Order states:
"Nothing in section A.3 shall prevent the Regional Board from enforcing any
provision of this Order while the Copermittee prepares and implements the above
report."

Section: A Sub-section: A.3.a

Commenter(s): Caltrans

Comment: Since BMPs are not available to control all runoff pollutants so that
they do not cause or contribute to violations, the Copermittees are being placed
in a situation of structural non-compliance. For example, BMPs are not available

that reduce bacteria, dioxins, and several metals to levels that would allow the
runoff to comply with standards. It may be appropriate to introduce the triad
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approach into this section. The triad approach as described in the monitoring
program acknowledges that exceedances occur but prioritizes the responses
based on toxicity and actual damage to waterways.

Response: USEPA finds that BMPs can be sufficient to ensure that urban runoff
discharges do not cause or contribute to violations of receiving water quality
standards. For example, regarding Phase || municipal storm water permits,
USEPA "anticipates that a permit for a regulated small MS4 operator
implementing BMPs to satisfy the six minimum control measures will be
sufficiently stringent to protect water quality, including water quality standards"
(USEPA, 1999). Moreover, the language used in section A.3 of the Tentative
Order is specified by the SWRCB in Order WQ 99-05. For these reasons, the
language of the Tentative Order for this section has not been modified.

Section: A Sub-section: A.3.a.(1)

Commenter(s): City of Imperial Beach, San Diego Unified Port District, City of
Carlsbad

Comment: This requirement makes the assumption that all exceedances
observed from the MS4 can be confidently traced to an identified source. This is
not true in the majority of cases, especially for pollutants such as bacteria that
are ubiquitous and diffuse. A source or sources of the pollutant in question must
first be identified before additional BMPs can be appropriately selected and
implemented. It is therefore recommended that the Draft Permit text be
amended as follows: “Upon a determination by either the Copermittee or the
Regional Board that MS4 discharges are causing or contributing to an
exceedance of an applicable water quality standard, and where that discharge
has been traced to an identified source or sources, the Copermittee shall
promptly notify and thereafter submit a report to the Regional Board that
describes BMPs that are currently being implemented ...”

Response: The requirement does not place a timeframe on identification of
BMPs to be implemented and submittal of the required report. Therefore, the
Copermittees can be provided with appropriate time to identify sources, if
warranted. However, it should be noted that pollutants can be controlled by
methods other than source control, such as through the use of treatment
methods. Implementation of treatment BMPs may not require lengthy source
identification efforts, and may be appropriate in many cases. Finally, the
language used in section A.3.a.(1) of the Tentative Order is specified by the
SWRCB in Order WQ 99-05. For these reasons, the language of the Tentative
Order for this section has not been modified.
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Section: A Sub-section: A.3.c
Commenter(s): San Diego Copermittees

Comment: Section A.3.c. of the Permit allows the Board to take action to
enforce any provisions of the Permit while the Copermittees prepare and
implement the reports required by the iterative process in Section A.3.a. Please
explain how this section relates to 33 U.S.C. § 1342(k).

Response: Section A.3 prohibits discharges from MS4s that cause or contribute
to the violation of water quality standards. Preparation and implementation of an
iterative process report alone does not constitute compliance with section A.3,
since the effectiveness of the report implementation is not assured. The
preparation and implementation of the iterative process report is not a "safe
harbor" from enforcement as violations of water quality standards continue. The
preparation and implementation of the report is a means to achieve compliance
with section A.3, but does not constitute compliance in and of itself. This issue
was raised during the Building Industry Association of San Diego County appeal
of the current permit, Order No. 2001-01. In its review of the issue, the SWRCB
stated: "Compliance is to be achieved over time, through an iterative approach
requiring improved BMPs" (SWRCB, 2001). In other words, the iterative
approach of report preparation and implementation does not constitute
compliance with water quality standards, but rather leads to achieving receiving
water quality standards over time.

Section: B Sub-section: B.1

Commenter(s): San Diego Copermittees

Comment: The intended import or meaning of using the term "effectively," to
modify prohibit, is unclear in Section B.1 (page 12) of the Permit states that
"[e]lach Copermittee shall effectively prohibit all types of non-storm water
discharges . . ."

Response: Federal NPDES storm water regulations implement the Clean Water
Act, which states in section 402(p)(3)(B)(ii) that municipalities shall “effectively
prohibit non-storm water discharges into the storm sewers.” Effective programs
require adequate legal authority and sufficient resources dedicated toward
implementing the legal authority to prohibit such discharges.

Section: B Sub-section: B.2

Commenter(s): Caltrans
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Comment: The list of non-prohibited, non storm water discharge categories
should include Slope Lateral Drainage (hillside drainage) and Water line and
hydrant flushing. Road cuts often create permanent drainage situations and this
flow is generally directed into the storm drain system.

Response: The list of non-prohibited, non-storm water discharges in Section B.2
comes from Federal NPDES regulations (40 CFR 122.26(d)(2)(iv)(B)(1)). The
Regional Board cannot add classes of discharges. Uncontaminated groundwater
discharges to the MS4 system created by road cuts and irrigation runoff from
slopes fall within the list of non-prohibited, non-storm water discharge
categories. Discharges from water line and hydrant flushing not subject to
Regional Board Order No. R9-2002-0020 (NPDES No. CAG679001), "General
Waste Discharge Requirements for Discharges of Hydrostatic Test Water and
Potable Water to Surface Waters and Storm Drains or Other Conveyance
Systems," are not prohibited.

Section: B Sub-section: B.2
Commenter(s): Coast Law Group, Carlsbad Watershed Network

Comment: This paragraph should clarify that should a third party identify (in
writing, with sufficient evidentiary support) any such non-storm water discharge
category as a significant source of pollutant, the Copermittee will be deemed
noticed of a potential violation of this Order unless said discharge(s) are abated
or addressed. In particular, evidence in numerous of the Copermittee'
jurisdictions suggests landscape irrigation and lawn watering are contributing to
impairments of receiving waters. The Board should consider removing both of
these categories from the list of exempted discharges. In the alternative, the
Order should require that Copermittees certify in their JURMPs that each of the
discharge categories listed are not causing or contributing to violations of water
quality standards. The burden of proof should be on the individual Copermittee
should it choose not to regulate any such category of discharge. Discharges from
individual car washing should also be prohibited.

Non-storm water discharges:

the following categories would seem more appropriately considered sources of
pollutants, and should be prohibited unless a BMP is implemented that reduces
pollutant discharge to insignificance:

e. Foundation drains

h. Footing drains

|. Landscape irrigation

n. Irrigation water

0. Lawn watering

p. Individual residential car washing
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Response: The Tentative Order establishes a process that requires an
appropriate response from municipalities when non-storm water discharges are
suspected of causing or contributing to pollution. Consistent with the Federal
regulations (40 CFR 122.26(d)(2)(iv)(B)(1)), a municipality is required to
implement a program to prevent illicit discharges of non-storm water to the MS4
system, and that program must address the categories in Section B.2. of the
Tentative Order when the municipality identifies them as sources of pollutants. In
addition, municipalities are required to conduct field screening and implement an
illicit discharge detection and elimination program, which includes, among other
items, a public reporting system. Those programs are part of the suite of
information that must be used by a municipality to determined whether a non-
storm water discharge is a source of pollution. While non-storm water
discharges might contain pollutants, the effects of such discharges may vary
among receiving waters such that a Countywide prohibition may be
inappropriate.

Section: B Sub-section: B.2
Commenter(s): San Diego Copermittees

Comment: Section B.2 (page 13): ". ... identifies the discharge category as a
significant source of pollutants to waters of the United States . . . ." This phrase is
not defined and is therefore susceptible to different interpretations.

Response: The subject language in Section B.2 is taken from the from Federal
NPDES regulations (40 CFR 122.26(d)(2)(iv)(B)(1)), which state that the list of
exempted "non-storm water discharges or flows shall be addressed where such
discharges are identified by the municipality as sources of pollutants to waters of
the United States." The responsibility lies with the municipalities, therefore, to
determine whether such discharges are significant sources of pollutants, and the
Tentative Order requires the municipalities to review monitoring and other data
to identify sources of pollutants being discharged from the MS4 system.

Section: C Sub-section: C.1.b
Commenter(s): Coast Law Group

Comment: Copermittees' compliance with this provision should provide for both
discharge prohibitions and escalating enforcement for repeat offenders. In
addition, Copermittees should be required to work together to maintain a
centralized database of violators. For instance, mobile operators (C.1.b.4) by
their very nature cross jurisdictional boundaries and are difficult to track.
Copermittee regulations should specify if and when it is appropriate to discharge
to landscaped areas adjacent to specified mobile operations.

85



Responses to Comments August 30, 2006

Further, it should be the responsibility of contracting parties to ensure contractors
are aware of relevant discharge prohibitions and comply with said regulations.
Contracting parties who neglect to select compliance contractors should
themselves be held liable for the actions that take place on any piece of property.
This vicarious liability especially includes Copermittees who contract for such
services.

Response: Section C.1.b requires legal authority to prohibit all identified illicit
discharges not otherwise allowed pursuant to section B.2. The administrative
and legal procedures for escalating enforcement could vary among
municipalities, but do generally make such an option available to the municipal
program, based on circumstances. Developing a shared database of violators
is not required by the Tentative Order, but could be useful for program
components relating to prioritization and illicit discharge detection. It is less clear
how a shared database of violators of local requirements would assist a
municipality's enforcement considerations if that municipality is restricted to
considering violations of its own regulations when using escalating enforcement
options. The Copermittees are encouraged to collaborate on oversight of mobile
businesses at section D.3.b.(4)(b). With respect to contracting parties, Section
C.1.e requires Permittees to require relevant conditions within its contracts. The
Tentative Order leaves discretion to pursue enforcement on contracting parties
and/or contractors consistent with local regulations.

Section: C Sub-section: C.1.g
Commenter(s): City of Del Mar, Caltrans

Comment: In this draft permit, the Regional Board improperly attempts to make
the municipality regulate the discharges from other permitted MS4s (NCTD),
dischargers (like the 22nd DAA) or non-permitted agencies, when the City has no
legal jurisdiction over that discharger. Contrary to C.1.g. in the draft order, a
municipality cannot force another agency into an agreement. Additionally,
California drainage law does not allow the City to "terminate a storm water
discharge to the MS4" as the Regional Board cites on page 33 of the Fact Sheet.
If the Regional Board is issuing storm water permits to other entities (industrial
facilities, construction sites, small MS4s, etc.), then the Regional Board must fully
enforce the requirements with these other dischargers at the same level you
require us to do under this permit. Without a change in the law providing legal
authority, it is inappropriate to simply require a municipality to enter into
agreements or regulate discharges from State or other agencies.

Response: The Tentative Order requires each Copermittee to demonstrate legal

authority that authorizes the Copermittee to control the contribution of pollutants
from one portion of the shared MS4 to another portion of the MS4 through
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interagency agreements among Copermittees as required by 40 CFR
122.26(d)(2)(i). It also encourages the development of interagency agreements
with other owners of the MS4 such as Caltrans, the Department of Defense, or
Native American Tribes. Special districts are considered an MS4 under Phase Il
of the Federal Municipal NPDES program. In addition, it requires that illicit
discharges be prohibited to the MS4 controlled by the Copermittee.

These requirements to address discharges from other entities discussed at
length in the USEPA's Final Rule for the Phase 1l MS4 program (Federal
Register, Vol. 64, No. 235, pp.68722 - 68851). In the Summary discussion
USEPA recognizes that third parties discharges into a municipal MS4 system
might contain pollutants and notes that the passive acceptance of such pollution
into its MS4 could enable a waterbody impairment. As a result, USEPA states
that regulated MS4s cannot passively receive and discharge pollutants from third
parties. USEPA concludes, therefore, that based on the Clean Water Act,
regulated MS4 are required to implement control measures and recognizes that
there are costs associated with such activities. USEPA also recognized that the
requirement for ordinances or other regulatory mechanisms need to be
implemented to the extent allowable under State, Tribal or local law.

Essentially, the Copermittees must meet the MEP standard when dealing with
parties discharging to their MS4 over which they do not have jurisdiction. They
must conduct efforts to control third party pollutants ultimately being discharged
from their MS4s to the MEP. Interagency agreements, coordination, and other
efforts are options for meeting the MEP standard, provided they are effective.
The Tentative Order does not specify criteria for the content of interagency
agreements. An effective agreement would address such issues as
responsibility for implementing BMPs for illicit discharges and storm water
discharges, pollutants of concern in the watershed, and protocols for
investigating sources of pollution from commingled flows.

Section: C Sub-section: C.2
Commenter(s): San Diego Copermittees

Comment: As drafted, Section C.2 of the Permit infringes upon the attorney-
client relationship. California Rules of Professional Conduct, Rule 3-100(A),
provides that “[a] member shall not reveal information protected from disclosure
by Business and Professions Code section 6068, subdivision (e)(1) without the
informed consent of the client, or as provided in paragraph (B) of this rule.” It is
also the duty of an attorney to counsel or maintain only those actions or
proceedings as appear to him or her legal or just. Bus. & Prof. Code § 6068(c).
An attorney must employ, for the purpose of maintaining the causes confided to
him or her, only those means as are consistent with truth, and never seek to
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mislead the judge or any judicial officer by an artifice or false statement of fact or
law. Bus. & Prof. Code § 6068(d).

Given these rules and statutes, the requirement of the Permit that chief legal
counsel state that his or her client has taken the “necessary steps to obtain and
maintain full legal authority to implement and enforce each of the requirements
contained in 40 C.F.R. 122.26(d)(2)(i)(A-F) and the Order”, potentially places the
Copermittees’ counsels at odds with their clients. It is the duty of counsel to
provide advice to their clients and to provide legal support for the actions and
proposed actions of their clients. It is not the obligation of counsel to determine
the necessary steps or actions a Copermittee must take to implement and
enforce the requirements under the Permit. Nor can counsel determine the
allocation of resources and the funding sources for implementation. Those
decisions are within the exclusive jurisdiction of the legislative body of each
Copermittee. Therefore, any opinions held or advice given by counsel regarding
the level of adequacy of those decisions remain the work product of the attorney
and is the type of communication that, by law, stays between the attorney and
the client.

As such, Section C.2 should be amended to state that "[e]ach Permittee shall
include as a part of its JURMP a statement certified by its chief legal counsel that
the Copermittee has the legal authority to implement and enforce each of the
requirements contained in 40 C.F.R. 122.26(d)(i) and this Order.” Subsection (d)
should also be deleted for the same reasons.

Response: The Copermittees must take the necessary steps to obtain and
maintain full legal authority to implement and enforce each of the requirements
contained in 40 CFR 122.26(d)(2)(i)(A-F) and the Order. Without taking these
steps, it is likely a Copermittee will not be able to comply with the Order. Itis
appropriate for a Copermittees’ chief legal counsel to make the required
determination due to their expertise with the Copermittees’ legal authority and
ordinances.

Additional information in response to this comment may be developed.

Section: C Sub-section: C.2
Commenter(s): San Diego Copermittees

Comment: Section C.2 of the Permit (page 15) requires a “statement certified by
its chief legal counsel that the Copermittee has taken the necessary steps to
obtain and maintain full legal authority to implement and enforce each of the
requirements contained in 40 C.F.R. 122.26(d)(2)(i)(A-F) and this Order.”
(Emphasis added). In particular, the statement shall include a “finding of
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adequacy of enforcement tools to ensure compliance with this Order.” Section
C.2 of the Draft Permit (page 15).

A reading of 40 C.F.R. § 122.26(d) does not impose the type of certification
required in the Permit. In fact, 40 C.F.R. § 122.26(d)(i) simply states that the
permittee must demonstrate that it "can operate pursuant to legal authority
established by statute, ordinance or series of contracts. . . ." 40 C.F.R. § 123.25,
which imposes the requirements on all state programs, provides no greater
authority than that contained in 40 C.F.R. § 122.26(d). Therefore, Section C.2
should be amended to require a certification by the Copermittees’ chief legal
counsel that the Copermittee has the legal authority to implement and enforce
the requirements under 40 C.F.R. § 122.26(d)(i) and the Permit.

Response: The information required in section C.2 of the Tentative Order is
necessary for the Copermittees to demonstrate that they have adequate legal
authority to meet the requirements of the Tentative Order. Without adequate
legal authority to meet the requirements of the Tentative Order, the Copermittees
will not achieve compliance with the federal MEP standard. Section C.2
essentially requires the same information to be submitted as was required by the
current permit, Order No. 2001-01, with the exception of item d. To promote
consistency, item d has been removed from the Tentative Order.

Section: D Sub-section:

Commenter(s): Coast Law Group

Comment: The time period for implementation of Section D requirements is too
long. Copermittees have had five years to consider virtually all of the Section D
requirements, and therefore the Order should specify that additional time for
JURMP element implementation applies only to those requirements not
contained in the 2001 Order.

Response: While the Copermittees are developing the new portions of their
Jurisdictional Urban Runoff Management Programs, the Tentative Order requires
them to continue implementing their existing programs at section D.

Section: D Sub-section: D.1

Commenter(s): Bob Collins

Comment: Land use authorities should provide statements in their planning

reports on the general condition of the watershed and the impact of the proposed
development will have on the watershed.
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Response: The Tentative Order requires the Copermittees to update their
General Plans to include watershed protection principles at section D.1.a. The
purpose of inclusion of watershed protection principles in the General Plans is to
guide land-use decisions and require implementation of consistent water quality
protection measures for Development Projects.

Section: D Sub-section: D.1
Commenter(s): Bob Collins

Comment: |'d suggest that the amount of impervious cover be calculated in all
watersheds using 2006 as the baseline. Further jurisdictions should be

required to track increases in impervious cover and report to the Regional Board
on the increase in impervious cover annually. This would provide a running total
of the impervious cover in major watersheds in the region. Just tracking
impervious cover will in itself do little, but tracking will bring awareness to the
impervious cover issue, that is, there needs to be a balance between natural and
covered ground for watershed to function

properly.

Response: As part of the Watershed Urban Runoff Management Program
requirements of section E, the Copermittees are required to implement
mechanisms to facilitate watershed-based land use planning. Tracking of
impervious cover is one approach the Copermittees are encouraged to
implement in order to meet this requirement. However, in order to preserve the
Copermittees' ability to implement other equally effective approaches, tracking of
impervious cover is not expressly required.

Section: D Sub-section: D.1
Commenter(s): City of Carlsbad

Comment: In the phrase beginning with “(3)” after the words “potential to cause
increased erosion” add “and reduce water quality from its existing condition”.
Any amount of discharge treated to the MEP has a “...potential to cause
increased erosion...silt pollutant generation...” New development installations of
BMPs can reduce the particle load of a drainage course therefore improve the
existing water quality. However, by doing so, it can make the flow “hungry” for
sediment in order to achieve equilibrium. Hence creating cleaner water would
appear to be in violation of the order.

Response: The subject phrase addresses the issue of hydromodification and is

based on the requirement at section D.1.g. Since the phrase deals with the
hydromodification issue, it refers to the impact of urban runoff discharge rates

90



Responses to Comments August 30, 2006

and durations on channel erosion and in-stream pollutant generation, rather than
the impact of urban runoff discharge pollutant (sediment) load levels on channel
erosion and in-stream pollutant generation. As such, "creating cleaner water"
would not be in violation of the Tentative Order. However, in order to clarify this
issue, section D.1 has been modified.

Section: D Sub-section: D.1
Commenter(s): Coast Law Group

Comment: The Order should clarify that should a Development Project be
approved by a Copermittee, notwithstanding purported compliance with the
Order and the Copermittee's implementing ordinances and regulations, such
Copermittee may nonetheless be held liable for failing to ensure the post-
construction condition of development complies as anticipated at project
approval.

Response: The Copermittees are required to verify that Priority Development
Projects and their BMPs are constructed according to approved plans at section
D.1.1f.

Section: D Sub-section: D.1.b
Commenter(s): Coast Law Group

Comment: Copermittees should be required to include, as a provision of their
environmental review processes, to report to the Regional Board any instance
where water quality impacts are found to be significant and unmitigable.

Response: Since water quality impacts can be attributable to causes other than
solely urban runoff, it is more appropriate for the Regional Board to track such
impacts through the CEQA process, rather than municipal storm water permits.

Section: D Sub-section: D.1.c
Commenter(s): City of Imperial Beach

Comment: Section D.1.c on Page 16 would mandate that Copermittees require
all development projects to implement “applicable and effective pollution
prevention BMPs” as well as “site design BMPs where feasible which maximize
infiltration, provide retention, slow runoff, minimize impervious footprint ...”
Attachment C defines pollution prevention as “practices and processes that
reduce or eliminate the generation of pollutants, in contrast to source control
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BMPs, treatment control BMPs, or disposal.” It is the City’s understanding that
the Regional Board is using the terms pollution prevention BMPs and site design
BMPs synonymously in this instance since all pollution prevention strategies
would occur at the site design phase. If this is the case, there is no need for
duplicative requirements.

Response: Pollution prevention BMPs are implemented during the construction
and "use" phases of a project, rather than the development planning phase. For
this reason, the requirement for pollution prevention BMPs has been removed

from this section of the Order. However, pollution prevention BMP requirements
still apply in sections D.2 and D.3. Please see section D.1.c.(1) for this change.

Section: D Sub-section: D.1.c.(3)

Commenter(s): Coast Law Group

Comment: Site design BMPs are rarely implemented, and virtually never
required, throughout the region. The Order should require site design BMPs
unless specified waiver criteria can be met.

Response: Site design BMPs are required for all Priority Development Projects
at section D.1.d.(4). They are also required for Development Projects where
feasible at section D.1.c.(3).

Section: D Sub-section: D.1.c.(4)

Commenter(s): Bob Collins

Comment: Jurisdictions with land use authority should develop uniform buffering
requirements to protect receiving waters and to insure that buffers filter pollutants
in storm water effectively. Monitoring should be done to determine the
effectiveness of buffer widths and types of buffers and the results should be
shared on a watershed basis and region wide.

Response: The Copermittees are required to apply buffer zone requirements to
Development Projects at section D.1.c.(4). It is at the Copermittees discretion to
collaborate to develop uniform buffering requirements. Assessment of
effectiveness of BMPs is required at section I.1.a.(1)(a).

Section: D Sub-section: D.1.c.(4)

Commenter(s): Coast Law Group
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Comment: Minimum appropriate buffer zones should be required for all natural
water bodies. If infeasible, proposed development should be denied.

Response: While buffer zones are certainly applicable in most cases, there may
be specific Development Projects where an exception may be appropriate. For
example, mitigation could be used offset partial loss of a buffer zone. For this
reason, buffer zones are not expressly required in all cases.

Section: D Sub-section: D.1.c.(4)
Commenter(s): San Diego Unified Port District

Comment: The Draft Permit requires that “where buffer zones are infeasible,
require project proponent to implement other buffers such as trees, access
restriction, etc.” This requirement is infeasible. Due to the close proximity of the
Bay, most projects within Port jurisdiction will not meet this requirement.

Response: The requirement has been modified to acknowledge conditions
where any buffers are not feasible. Please see section D.1.c.(4) for this
modification.

Section: D Sub-section: D.1.d

Commenter(s): Coast Law Group

Comment: The Bay Council specifically incorporates by reference comments of
the Natural Resources Defense Council as regards the Order's SUSMP provision

and definitions of Priority Development Projects.

Response: Comment noted.

Section: D Sub-section: D.1.d
Commenter(s): San Diego Unified Port District

Comment: Flooding during heavy rain events is another significant issue
impacting San Diego. The SUSMP and Hydromodification plans should provide
a mechanism to assist copermittees in minimizing flooding. Slowing water runoff
or retaining storm water along the coast has the potential to increase flooding.
Especially where water is discharged to reinforced channels then to the receiving
water, a waiver should be included for water retention and infiltration at those
locations.
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Response: It is expected that potential flooding resulting from new development
will be addressed on a case by case basis by each Copermittee. Regarding the
SUSMP treatment control BMP requirements, sufficient flexibility is provided in
determining BMP implementation to avoid increases in flooding risk. If detention
BMPs implemented in a lower portion of a watershed have the potential to cause
flooding, they need not be implemented. Other BMPs, such as those that
provide filtration, can be used in such instances to minimize increased flood risk.
Regarding the hydromodification requirements, their purpose is to match runoff
pre- and post-project flow rates and durations. If pre- and post-project runoff flow
rates and durations are appropriately matched as required by the
hydromodification requirements, increased risk of flooding will not result.

Section: D Sub-section: D.1.d.(1)
Commenter(s): Caltrans

Comment: Page 17, Definition of Priority Development Project states, "Priority
Development Projects are: a) all new Development Projects, and b) those
redevelopment projects that create, add or replace at least 5,000 square feet of
impervious surfaces on an already developed site.. ... Where a project feature,
such as a parking lot, falls into a Priority Development Project Category, the
entire project footprint is subject to SUSMP." The last sentence appears
inconsistent with the previous text. The requirement to treat the entire parking lot
appears inconsistent with requirements in other MS4permits. The statement,
"Where redevelopment results in an increase of more than fifty percent of the
impervious surfaces of a previously existing development, the numeric sizing
criteria applies to the entire development" should also apply to parking lots, which
seem to be addressed differently.

Response: The last sentence of section D.1.d.(1) refers to new Development
Projects, rather than redevelopment projects. As such, it is not inconsistent with
the previous sentences, which address redevelopment projects. The sentence
addresses those new Development Projects where only a portion of the project
falls into the Priority Development Project Categories. For example, the
sentence would apply to a 10,000 square foot commercial development with a
5,000 square foot parking lot. While the commercial portion of the project would
not trigger the SUSMP requirements, the parking lot would. The sentence
clarifies that when a portion of a project is subject to the SUSMP requirements
(such as the parking lot in the example), the entire project is subject to the
SUSMP requirements (both the parking lot and the commercial portion of the
development project). This approach is a continuation of the approach used
under Order No. 2001-01 and the Model SUSMP. The Model SUSMP states "in
the instance where a project feature, such as a parking lot, falls into a priority
project category, the entire project footprint is subject to these SUSMP
requirements." Section D.1.d.(1) has been modified to clarify this issue.
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Section: D Sub-section: D.1.d.(1)
Commenter(s): City of Encinitas

Comment: This definition does not provide an exception for linear projects that
do not lend themselves to post-construction BMPs, such as sidewalks and
pavement overlays. The word “replace” can be struck or a specific exception can
be included for linear projects.

Response: A definition of redevelopment is found in Attachment C. The
definition is based on the definition found in the Model SUSMP, approved by the
Regional Board June 12, 2002. The definition discusses exceptions for certain
redevelopment project types.

Section: D Sub-section: D.1.d.(1)

Commenter(s): City of Imperial Beach, City of Encinitas, City of Santee, San
Diego Unified Port District

Comment: The permit language should be modified to more clearly convey that
in order for a project to be classified as a Priority Project, the development shall
meet a requirement under Section D.1.d.(1) and at least one characteristic of
subsection two, D.1.d.(2). The current wording may be interpreted to state that
all new development projects will be categorized with Priority Project status
regardless of whether any of the characteristics listed in Section D.1.d.(2) are
present.

Response: Section D.1.d.(1) has been modified to clarify which Development
Projects are Priority Development Projects.

Section: D Sub-section: D.1.d.(2)
Commenter(s): Natural Resources Defense Council

Comment: The existing thresholds do not meaningfully match the pace of
development in the San Diego region. Information regarding the types of
building permits being issued in the San Diego Region raises a significant red
flag about the extent to which the current regime applies SUSMP requirements to
new development and redevelopment. For instance, several of the Copermittees'
annual JURMP reports cite strikingly low figures for the number of development
projects that have been SUSMP-conditioned over the permit term. For example,
for permit year 2004-2005, the County of San Diego issued 9,376 permits, and
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reported in its annual report that 115 discretionary projects were SUSMP-
conditioned.

Even taking in to account that these figures include permits that do not represent
construction on the ground (e.g., electrical, plumbing, gas line), the data
evidence a huge disparity between the overall amount of development occurring
in the area and the amount of development that actually falls within a Priority
Project Category. Thus, while the categories as defined in the existing permit
apply SUSMP requirements to some of the largest or most polluting types of
development, the landscape of the San Diego Region continues to rapidly
urbanize through the addition of development that does not trigger SUSMP
requirements. This is significant because broadly speaking, nearly all
development ("urbanization") contributes to the creation of impervious surface in
the landscape. Although some of the Copermittees appear to require BMPs for
non-priority development projects, many conventional BMPs (e.g., stenciling,
signage, and providing pet waste bags), applied without accompanying site
design practices, are inadequate to achieve significant runoff volume and
pollutant loading reduction. Moreover, the fact that some Copermittees may
apply more stringent BMP requirements-and in some cases, SUSMP-level BMP
requirements-to non-priority development projects is further evidence that
implementing more inclusive SUSMP thresholds is indeed practicable, and that
not doing so is arbitrary.

Response: The Priority Development Project categories and their corresponding
thresholds are based on the development project categories reviewed and
approved by the SWRCB in Order WQ 2000-11. The SWRCB Order determined
that SUSMPs appropriately apply to most of the Priority Development Project
categories included in the Tentative Order and reflect a reasonable interpretation
of MEP. Where the Regional Board has identified adequate information
supporting an additional Priority Development category (such as retail gasoline
outlets) or alternative threshold (parking lots with 15 spaces), it has incorporated
them into the Tentative Order. Therefore, the Priority Development Project
categories and corresponding thresholds in the Tentative Order appropriately
reflect SWRCB guidance and other additional supporting information specific to
particular development project categories.

There does not appear to be a direct link between number of permits issued and
amount of pollutant generating surfaces developed. As the commenter
acknowledges, Copermittees issue many permits that that not represent
construction on the ground. Based on findings of audits of the Copermittees'
SUSMP programs, it is not likely that significant development or redevelopment
is occurring without meeting the SUSMP requirements. However, it is important
to note that the Tentative Order requires that "where a project feature, such as a
parking lot, falls into a Priority Development Project Category, the entire project
footprint is subject to SUSMP requirements" (section D.1.d.(1)). This helps
ensure that entire development projects must meet SUSMP requirements, even if
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only a portion of the project falls into a SUSMP Priority Development Project
category.

Section: D Sub-section: D.1.d.(2)
Commenter(s): Natural Resources Defense Council

Comment: The existing thresholds do not meet MEP because they are
significantly under-inclusive compared to those in place in comparable
communities. The maximum extent practicable standard requires just that-a
maximum level of storm water control effort in the Permit. As Regional Board
staff has noted, "since MEP is a dynamic performance standard which evolves
over time as urban runoff management knowledge increases, the Copermittees'
urban runoff management programs must continually be assessed and modified
to incorporate improved programs, control measures, best management
practices, etc." Across the nation, states, counties, and cities have adopted
requirements to address runoff from development projects that are far more
inclusive and stringent than the Proposed Permit would mandate. For example:

City of Santa Monica, California - defines "new development," to which specific
storm water runoff control requirements apply, as "any construction project that
(a) results in improvements to fifty percent or greater of the square footage of a
building, (b) creates or adds at least five thousand square feet of impervious
surfaces, or (c) creates or adds fifty percent or more of impervious surfaces."
(Santa Monica Municipal Code, Chapter 7.1 0 .030(d)(3));

Contra Costa County, California - applies storm water runoff control requirements
to "new and redevelopment projects that create 10,000 square feet or more of
impervious area." (RWQCB, San Francisco Bay Region, Contra Costa
Countywide NPDES Municipal Storm water Permit Amendment Order No. R2-
2003-0022 (amending Order No. 989-058, NPDES Permit No. CAS0029912) at
pp- 9-10 (lowering the current one-acre threshold for the application of
performance standards effective August 15,2006);

State of New Jersey - defines "major development,” to which specific storm water
runoff control requirements apply, as "any development that ultimately provides
for disturbing one or more acres of land or increasing impervious surface by one
quarter acre or more." (New Jersey Storm water Rules, N.J.A.C. § 7:8-1.2);

State of Washington - applies numeric storm water treatment requirements to
any Project adding 5,000 square feet or more of new impervious surface. (Phase
| Municipal Storm water NPDES General Permit (Draft Feb. 15,2006) Appendix |
(Minimum Technical Requirements for New Development and Redevelopment),
at pp. 7, 8,20);
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State of Maryland - requires storm water management plans for any development
that disturbs 5,000 square feet or greater. (Maryland Code, Title 26, Subtitle 17,
Chapter 2, §5B; see also Maryland Model Storm water Management Ordinance,
(July 2000) at pp. 2, 5, 8);

City of Portland, Oregon - employs "a citywide pollution reduction requirement for
all development projects with over 500 square feet of impervious development
footprint area, and all existing sites that propose to create new off-site storm
water discharges." (Storm water Management Manual (adopted July 1, 1999;
updated September 1,2004) Chapter 1 S.2 (Pollution Reduction Requirements)
at p. 1-25);

State of Missouri - requires storm water management plans for any new
development that "disturbs greater than or equal to one acre, including projects
less than one acre that are part of a larger common plan of development or sale."
(Missouri State Operating Permit No. MO-ROO-4000 (Mar. 10,2003) at p. 15);

State of lllinois - requiring implementation of plans to control storm water runoff
"from new development and redevelopment projects that disturb greater than or
equal to one acre, including projects less than one acre that are part of a larger
common plan of development or sale." (lllinois General NFDES Permit No. ILR40
(Dec. 20,2002) at p. 6);

State of West Virginia - requires a 'program to address post-construction storm
water runoff from new development and redevelopment projects that disturb
greater than or equal to one acre, including projects less than one acre that are
part of a larger common plan of development or sale" (West Virginia General
NFDES Permit No. WV0116025 (March 7,2003) at p. 5).

Stafford County, Virginia - uses an exemption approach under which low impact
development practices apply to all development except a) mining, oil & gas
operations; b) agriculture; c) linear development projects that are less than 1 -
acre, insignificant increases in peak flow, and no flooding or downstream erosion
problems; d) single family not part of a subdivision; e) structure ancillary to
single-family homes; and e) "land development projects that disturb less than two
thousand five hundred (2,500) square feet of land." (Stafford County Muni. Code
§25.5-(f).)

These examples illustrate what is practicable in terms of requiring and enforcing
specific storm water management practices for new and redevelopment in
communities comparable to, or smaller than, the San Diego Region. Indeed, they
show that an appropriate new development threshold for SUSMP purposes is
5,000 square feet or less for all development, no matter its characterization as a
restaurant, housing development, or other category.
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The 5,000 square feet threshold for redevelopment projects, as required by the
2001 permit, has been upheld by courts and the State Water Board. Applying the
threshold as a "catch-all" category in the Proposed Permit would further the
purpose of SUSMP and low impact development ("LID") type practices, i.e.
expressly to ensure that when highly developed communities, such as those in
San Diego County, replace themselves through generations, the opportunity to
mitigate the adverse impacts of storm water pollution from urbanization is not
lost. This threshold could be used not to weaken any currently applicable
category, but rather to strengthen less stringent categories and sweep additional
project types into the "Priority Development Project" category. Because the 5,000
square feet threshold is consistent with those used in other regions and states
and is appropriate in light of the rapid pace of development and the irrefuted
storm water pollution problems in the San Diego Region, it should be included in
the new permit.

Indeed, the Proposed Permit's "Priority Development Project" categories are also
insufficiently inclusive when compared to federal storm water rules. While some
"Priority Development Projects" are relatively small, such as a restaurant, many
others must be enormous before being subject to the SUSMP requirements,
such as commercial developments of 100,000 square feet. By contrast, a one-
acre standard is a conventional threshold that applies generally to post-
construction storm water management requirements. EPA requires this threshold
for Phase Il MS4 under 40 C.F.R. § 122.34(b)(5)(i), which states that
municipalities "must develop, implement, and enforce a program to address
storm water runoff from new development and redevelopment projects that
disturb greater than or equal to one acre . . . ." Even this standard, employed as
a "catch-all" in addition to the current Priority categories, would improve the
efficacy of the SUSMP program. This requirement illustrates that, in key
respects, the Proposed Permit would be less stringent than Phase Il permits, if
adopted without modification.

The fact that Phase | Permits and rules have been issued for nearly 15 years
now, while Phase |l Permits are first generation permits throughout the nation,
makes it impossible to justify such an outcome. In fact, EPA give "maximum
flexibility" in promulgating Phase Il rules to smaller cities since they were
obtaining permits for the first time. (64 Fed. Reg at 68,739.) Yet, in many
instances, their new development control requirements are broader than those
that apply in San Diego. Moreover, as noted above, water quality conditions in
the San Diego Region necessitate a lower threshold.

Response: The Priority Development Project categories and their corresponding
thresholds are based on the development project categories reviewed and
approved by the SWRCB in Order WQ 2000-11. The SWRCB Order determined
that SUSMPs appropriately apply to most of the Priority Development Project
categories included in the Tentative Order and reflect a reasonable interpretation
of MEP. Where the Regional Board has identified adequate information
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supporting an additional Priority Development category (such as retail gasoline
outlets) or alternative threshold (parking lots with 15 spaces), it has incorporated
them into the Tentative Order. Therefore, the Priority Development Project
categories and corresponding thresholds in the Tentative Order appropriately
reflect SWRCB guidance and other additional supporting information specific to
particular development project categories. It is also important to note that the
Tentative Order requires that "where a project feature, such as a parking lot, falls
into a Priority Development Project Category, the entire project footprint is
subject to SUSMP requirements" (section D.1.d.(1)). This helps ensure that
entire development projects must meet SUSMP requirements, even if only a
portion of the project falls into a SUSMP Priority Development Project category.

However, since the Tentative Order is a Phase | NPDES municipal storm water
permit, reflecting a program that has been in place for over 15 years, the
Tentative Order should be at least as stringent as the Phase || NPDES storm
water regulations, which have been in place approximately five years. The
Phase || NPDES storm water regulations require development, implementation,
and enforcement of a "program to address storm water runoff from new
development and redevelopment projects that disturb greater than or equal to
one acre" (40 CFR 122.34(b)(5)). In order to be consistent and as protective of
water quality as the Phase |l NPDES storm water regulations, the commercial
development Priority Development Project category threshold has been reduced
from 100,000 square feet to one acre. See section D.1.d.(2)(b) for this
modification.

Section: D Sub-section: D.1.d.(2)
Commenter(s): Natural Resources Defense Council

Comment: Include public projects as a Priority Development Project category.
The MEP standard is informed by other communities' storm water regimes that
apply evenly to private and public development projects; indeed some demand
greater effort for public projects. The new Permit should at least reflect such
requirements in keeping with the Regional Board's duty to protect the beneficial
uses of California's water resources. More fundamentally, a project's public or
private ownership is unrelated to its impact on storm water quality, and basing an
exclusion on this criterion appears to be illogical, arbitrary, and impermissible.

Response: There are many different types of public projects, which may
generate different levels of pollutants in urban runoff. Due to this variance in
pollutant loads generated by public projects, a general SUSMP Priority
Development Project category for public projects is inappropriate. However, it
should be noted that public projects which meet any of the other criteria for
SUSMP Priority Development Projects are subject to the SUSMP requirements.
For example, public projects which include roads, parking lots, restaurants, or
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commercial activity are subject to the SUSMP requirements. It is expected
application of SUSMP requirements to these types of public projects will
sufficiently address public projects which generate significant levels of pollutants.

Section: D Sub-section: D.1.d.(2)
Commenter(s): Natural Resources Defense Council

Comment: Include heavy industrial development projects in the Priority
Development Project category. It appears that the exclusion of new industrial
development projects as a category may be based on the presumption that
industrial sources are already regulated under other schemes. This view of the
statutory and regulatory requirements is incorrect. Federal regulations broadly
require municipal storm water permits to regulate industrial activities and
discharges. Further, Copermittees must provide legal authority demonstrating
their ability to control "the contribution of pollutants to the [MS4] by storm water
discharges associated with industrial activity." Moreover, a SUSMP category is
appropriate where evidence shows that the "category can be a significant source
of pollutants and/or runoff following development." Studies show that industrial
activities "can be considered as a hot spot" source of pollutants, and have
demonstrated the importance of controlling such pollutants from new
development. Because the existing regulatory regime covers the operation of
existing industrial development, but does not impose standards on the
development of industrial development, and in light of evidence that new
industrial development significantly contributes to pollutant loading in storm water
runoff, it is necessary to apply SUSMP requirements to new industrial
development in order to maintain consistence with MEP and water quality
standards.

Response: Heavy industrial sites can be a significant source of pollutants in
urban runoff. In an extensive review of storm water literature, the LARWQCB
found widespread support for the finding that "industrial and commercial activities
can also be considered hot spots as sources of pollutants" (LARWQCB, 2001). It
also found that "industrial and commercial areas were likely to be the most
significant pollutant source areas" of heavy metals (LARWQCB, 2001). Likewise,
runoff from heavy industry in the Santa Clara Valley has been found to be
extremely toxic (Schueler and Holland, 2000). Five years of data from the
Copermittees' land use station monitoring also finds that event mean
concentrations of pollutants in runoff from industrial land uses exceed USEPA
benchmark values for total suspended solids, nitrate-nitrite nitrogen, and total
zinc (City of San Diego, 2001). These findings are corroborated by USEPA,
which states in the preamble to the 1990 Phase | NPDES storm water
regulations that "Because storm water from industrial facilities may be a major
contributor of pollutants to municipal separate storm sewer systems,
municipalities are obligated to develop controls for storm water discharges
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associated with industrial activity through their system in their storm water
management program." Since heavy industrial sites can be a significant source
of pollutants in urban runoff in a manner similar to other SUSMP project
categories such as commercial development or automotive repair shops, it is
appropriate to include heavy industrial sites as a SUSMP category in the
Tentative Order.

The Phase | NPDES storm water regulations require the Copermittees to "control
through ordinance, permit, contract, order, or similar means, the contribution of
pollutants to the municipal storm sewer by storm water discharges associated
with industrial activity and the quality of storm water discharged from sites of
industrial activity" (40 CFR 122.26(d)(2)(i)). In addition, it has been established
that the MEP standard for the control of urban runoff from new development
projects includes incorporation of the SUSMP requirements. Since the
Copermittees must both control pollutants from industrial sites and meet the MEP
standard for new development, it is appropriate to apply the SUSMP
requirements to heavy industrial sites.

The SWRCB's Order WQ 2000-11 indicates that it is appropriate to apply
SUSMP requirements to categories of development where evidence shows the
category of development can be a significant source of pollutants. As evidenced
above, heavy industrial sites can be a significant source of pollutants. Therefore,
section D.1.d.(2)(b) of the Tentative Order has been modified to add heavy
industrial sites as a SUSMP Priority Development Project category.

Section: D Sub-section: D.1.d.(2)
Commenter(s): Natural Resources Defense Council, Coast Law Group

Comment: The existing thresholds appear to be arbitrary in light of persistent
water quality problems. Where an agency sets thresholds for storm water
management requirements that are not supported by evidence, courts have
rejected such actions. Here, water quality data for the San Diego Region
provides stark evidence that the previous permit's BMP requirements for new
development and significant redevelopment have not affected the urban
landscape at an acceptable pace. Moreover, evidence from other programs in
California and around the country indicates that the current thresholds do not
reflect MEP, either. In light of data showing that the existing thresholds are
inadequate to meet water quality standards, evidence that more inclusive
thresholds would better represent MEP, and absent any evidence to support
maintaining the thresholds at the existing levels, there is no basis in the record
upon which to continue those thresholds in the new permit.

The seemingly arbitrary nature of at least some of the existing threshold levels is
further underscored by the observation that thresholds for some of the Priority
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Development Project categories in the previous permit are objectively large. For
instance, the threshold for commercial developments in the previous permit,
which has not changed in the Tentative Order, is 100,000 square feet. To put this
figure in perspective, 100,000 square feet is equivalent to 2.3 acres-larger than
two football fields together-which is a very large development in any setting but
represents an enormous development in the urban context. So-called big-box
retail stores such as Home Depot, Target, and large grocery stores are typically
50,000 sq ft or more; these massive developments often would fall below the
commercial priority project threshold under the existing permit, while it would take
a "super center" type development to trigger the 100,000 square feet threshold in
the commercial category. Given the documented water quality challenges that
remain and the centrality of the SUSMP program to achieving beneficial
improvement, there is no support for continuing to exclude projects such as these
that, by their sheer size, can substantially contribute to runoff volume and
pollutant loading.

There is no reasonable rationale for setting the Commercial priority development
criteria at such a large square footage. Given that significant redevelopment and
infill development is occurring and will likely increase, throughout the region,
coupled with the proven inability of Copermittees to comply with water quality
standards during wet weather, the Commercial priority development trigger
should be 5,000 square feet.

Response: The Priority Development Project categories and their corresponding
thresholds are based on the development project categories reviewed and
approved by the SWRCB in Order WQ 2000-11. The SWRCB Order determined
that SUSMPs appropriately apply to most of the Priority Development Project
categories included in the Tentative Order and reflect a reasonable interpretation
of MEP. Where the Regional Board has identified adequate information
supporting an additional Priority Development category (such as retail gasoline
outlets) or alternative threshold (parking lots with 15 spaces), it has incorporated
them into the Tentative Order. Therefore, the Priority Development Project
categories and corresponding thresholds in the Tentative Order appropriately
reflect SWRCB guidance and other additional supporting information specific to
particular development project categories. It is also important to note that the
Tentative Order requires that "where a project feature, such as a parking lot, falls
into a Priority Development Project Category, the entire project footprint is
subject to SUSMP requirements” (section D.1.d.(1)). This helps ensure that
entire development projects must meet SUSMP requirements, even if only a
portion of the project falls into a SUSMP Priority Development Project category.

However, since the Tentative Order is a Phase | NPDES municipal storm water
permit, reflecting a program that has been in place for over 15 years, the
Tentative Order should be at least as stringent as the Phase || NPDES storm
water regulations, which have been in place approximately five years. The
Phase || NPDES storm water regulations require development, implementation,
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and enforcement of a "program to address storm water runoff from new
development and redevelopment projects that disturb greater than or equal to
one acre" (40 CFR 122.34(b)(5)). In order to be consistent and as protective of
water quality as the Phase || NPDES storm water regulations, the commercial
development Priority Development Project category threshold has been reduced
from 100,000 square feet to one acre. See section D.1.d.(2)(b) for this
modification.

Section: D Sub-section: D.1.d.(2)(e)
Commenter(s): Carlsbad Watershed Network

Comment: Projects on hillsides that impact 2500 square feet or greater (not
5000 square feet) should be considered priority developments.

Response: The 5,000 square feet threshold for hillside development is based on
SWRCB guidance in Order WQ 2000-11, which uses a size threshold of 5,000
square feet for significant redevelopment. The 5,000 square feet threshold is a
continuation of the threshold used in Order No. 2001-01.

Section: D Sub-section: D.1.d.(2)(h)
Commenter(s): Caltrans

Comment: What is the basis for the 5,000 square feet impervious area trigger?
The Department's research has found no justification for this requirement. This
trigger is especially inappropriate for the highway environment. The Department's
roadways differ in several fundamental ways from the projects regulated by
existing SUSMPs. The linear nature of the ROW imposes unique constraints
such as:

Space - Especially for existing right-of way (ROW), space may not be available
for collecting runoff and for providing treatment during roadway reconstruction.
Acquisition of new ROW in developed areas means an additional expense of
public funds and hardship for the displaced landowner. In some locations such as
dense urban areas, additional ROW is virtually unattainable. In addition,
acquisition of new right-of-way for treatment can change the environmental
status of the project, increase the amount of time needed for project approval,
and also significantly increase costs.

Maintenance - Roadway managers must select BMPs that can operate passively
with relatively longer maintenance intervals. Due to traffic and safety concerns on
state highways, BMP maintenance will often require that traffic control measures
be implemented.
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Public Safety - The construction and maintenance of controls can have major
implications for the safety of the traveling public. Highways, however, are often
essential transportation corridors and cannot be fully closed. Partial closures to
install, maintain, or replace BMPs creates situations of danger to the public
because of high speeds and lack of reaction time. Devices that are within the
traveled way or shoulder area (e.g., drain inserts) are not practical, as this places
both motorists and staff in dangerous conditions. BMPs need to be installed in
situations that prevent impact to motorists, so that they do not perceive unusual
conditions that result in elevated risk to their safety whether it be accidents
directly related to the change in conditions (temporary traffic controls and
presence of maintenance vehicle and equipment) or accidents related to
localized congestion caused by the maintenance activity. Furthermore, it should
be realized that there are other environmental drawbacks associated with these
conditions, such as spills (resulting from accidents, overheating, etc.), and
excessive braking (due to stop and go traffic).

Worker Safety -The situations described above that create hazards for the
motoring public also cause dangerous conditions for highway workers. BMPs
selected for use on highways need to be accessible from off-highway locations.
Maintenance staff need access to be a feature of the design of BMPs, not only to
minimize impact to the public, but to allow for escape routes when conditions are
defined as confined spaces or subject to near the roadway prism. This places
design constraints on BMPs and makes BMPs infeasible in some locations.

Configuration - The linear nature of the state highway system creates a complex
system of drainage distribution across watersheds. Drainage for urban
development typically mimics the natural drainage conditions, while linear
projects can cross multiple drainage courses and / or other MS4s.

Differences in Parking Categories - Park and ride lots substantially benefit the
environment by reducing automotive use. Park and ride lots should have a higher
threshold. This would make these facilities more cost effective and increase the
likelihood of their implementation.

Threshold for Highways - The Department has recommended a 90,000 sq. ft.
threshold for highways based on an analysis that showed that an impervious
surface of approximately 2 acres was needed to produce adequate runoff to
justify, the construction of treatment BMPs.

An economic analysis has been prepared by the Department (see Attachment B)
based on actual implementation of treatment controls within the San Diego
region. The findings of this economic practicality analysis based on impervious
area criteria has identified a minimum tributary area of 2 acres (90,000 square
feet) as economically feasible for the following treatment devices: Detention
Devices, Infiltration Basin. Infiltration Trench, MCTT. Media Filter, and Wet Basin.
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Unless some highway and freeways are under the jurisdiction of the
Copermittees, these terms should be deleted from this category of development.

Response: The 5,000 square feet threshold is based on guidance in SWRCB
Order WQ 2000-11. In this presidential Order, the SWRCB finds a size threshold
of 5,000 square feet to be appropriate for significant redevelopment and parking
lots. In addition, a 5,000 square feet threshold has been used for retail gasoline
outlets in various Orders throughout southern California. It is appropriate for
streets, roads, highways, and freeways to have a threshold similar to parking lots
and retail gasoline outlets, since pollutant loads for each of these project
categories are automobile-generated and have been identified as significant. For
example, parking lots and retail gasoline outlets have been identified as
hydrocarbon hotspots (Schueler and Holland, 2000), while transportation
corridors have exhibited high total nickel and lead concentrations (Schueler and
Holland, 2000). Moreover, a Federal Highway Administration "Pollutant Loading
and Impacts of Highway Storm water Runoff, Volume 3; Analytical Investigation
and Research Report" (1990) finds that concentrations of total suspended solids,
nitrate + nitrite nitrogen, and zinc exceed USEPA benchmark values for
concentrations of these pollutants in urban runoff. It is also worth noting that
streets, roads, highways, and freeways consist solely of impervious surfaces,
which alter flow regimes and increase potential for hydromodification.

The 5,000 square feet threshold for streets, roads, highways, and freeways has
also been used in other parts of the country. Both Western Washington
(Washington State Department of Ecology, 2005) and Maryland (Maryland
Department of the Environment, 2000) have 5,000 square feet thresholds which
apply to streets, roads, highways, and freeways under municipalities'
jurisdictions. Application of the 5,000 square feet threshold in other parts of the
country indicates the appropriateness and feasibility of its application. In
addition, the 5,000 square feet threshold is a continuation of the threshold
currently being implemented by the Copermittees under Order No. 2001-01. The
Copermittees current implementation of the threshold also indicates its feasibility.

The economic analysis provided by Caltrans does not determine economic
feasibility of treatment control BMP implementation for highways and freeways.
The analysis only shows the point where BMP cost per cubic foot of runoff
treated tends to stabilize in terms of drainage area. The fact that BMP cost per
cubic foot of runoff trea