




'NRDC 

June 20,2006 

Via hand delivery 

Executive Officer and Members of the Board 
California Regional Water Quality Control Board, San Diego Region 
9 174 Sky Park Court, Suite 100 
San Diego, CA 92123 

Re: Tentative Order No. R9-2006-0011 

Dear Mr. Robertus and Members of the Board: 

The Natural Resources Defense Council ("NRDC") is a national environmental 
organization with over 600,000 members, more than 100,000 of whom are California 
residents and approximately 8,000 of whom live within the San Diego Region. NRDC 
has reviewed the Tentative Order, "Waste Discharge Requirements for Discharges of 
Urban Runoff from the Municipal Separate Storm Sewer Systems (MS4s) Draining the 
Watersheds of the County of San Diego, the Incorporated Cities of San Diego County, 
the San Diego Unified Port District, and the San Diego County Regional Airport 
Authority" ("Proposed Permit"), the third iteration of the co-permittees' Phase I 
municipal stormwater permit under the Clean Water Act's National Pollution Discharge 
Elimination System. 

We submit the following comments to bring the Board Members' attention to 
specific opportunities to more swiftly address the matter of storm water runoff by 
strengthening the Proposed Permit with respect to its Development Planning 
requirements. Specifically, we urge the Board to adopt language similar to that in 
analogous municipal storm water codes around the country that would effectuate broad 
implementation of Low Impact Development ("LID") strategies to address storm water 
runoff. As discussed in this submittal, such an approach has numerous benefits with 
respect to a variety of water quality and supply objectives. Further, it is necessary in 
order to implement the State Water Resources Control Board's "Low Impact 
Development - Sustainable Storm Water Management" policy objective adopted on 
January 20,2005, which includes incorporating low impact development in Standard 
Urban Storm Water Mitigation requirements.' In addition, and more broadly, a 
concluding section of this letter describes why the Proposed Permit must include 
numeric limitations on the discharge of pollutants. 
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1. Water quality problems persist in San Diego County receiving waters, and in some 
cases have gotten worse during the last permit cycle. 

Over the past five years, the County of San Diego, the incorporated cities in San Diego 
County, the San Diego Unified Port District, and the San Diego County Regional Airport 
Authority ("Copermittees") have been implementing jurisdictional urban runoff management 
programs under Order No. 2001 -0 1. Nonetheless, as Board staff has recognized, "urban runoff 
discharges continue to cause or contribute to violations of water quality standards" in the San 
Diego region.2 Indeed, the copermittees' own water quality monitoring data show that urban 
runoff remains a primary cause of water quality impairment in San Diego County: 

Persistent exceedances of Basin Plan water quality objectives for 
various urban runoff-related pollutants [including] diazinon, fecal 
coliform bacteria, total suspended solids, turbidity, metals, etc. . . . 
At some monitoring stations, statistically signrficant upward trends 
in pollutant concentrations have been observed. Persistent toxicity 
has also been observed. . . . [Ulrban runoff discharges are [not 
only] causing or contributing to water quality impairments, [but] 
are a leading cause of such impairments in San Diego ~ o u n t y . ~  

While the past permit has no doubt effected a positive impact on storm water quality, 
runoff volume, and erosion control, reissuance presents an opportunity to modify the permit's 
structure and requirements to better achieve the underlying goals.4 In light of the persistence of 
significant water quality problems in the San Diego Region, Board staff has recognized that it is 
imperative that the focus for evaluating the success of copermittees' stormwater programs shift 
from program implementation to the realization of water quality results in the coming permit 
cycle? 

2. Specific aspects of the 2001 permit likely contributed to the failure to see adequate 
water quality improvements over the past permit cycle. 

The provisions of the previous permit made significant strides in stormwater regulatioq6 
including designating certain categories of development as requiring SUSMP application. 
However, evidence-such as that mentioned above-indicating that water quality problems 
persist and in some cases are worsening makes it clear that the steps taken in the previous permit 
are insufficient. They are failing to "keep up" with the increasing impacts of development in San 
Diego County. The following discussion highlights two specific aspects of the previous permit 
that contributed to the failure of JURMPs implemented under the permit to achieve broad 
improvements in stormwater runoff: the thresholds at which "priority project" status is triggered 
for various categories of new development and redevelopment; and the insufficient emphasis on 
low impact site design best management practices ("BMPs").' 
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A. The proposed permit's definitions of "Priority Development Project" are 
insufficiently protective af :water qaalitj.. - - 

It is widely recognized8-and the Regional Board and staff have repeatedly 
emphasizedg-that urban development increases impervious land cover and exacerbates 
problems of storm water volume, rate, and pollutant loading. Development and redevelopment 
activities that occur without effective post-construction BMPs contribute to these problems. In 
addition to the failure to realize water quality improvements, there are three general indicators 
that the existing Priority Development Project categories are under-inclusive and must be 
amended in the reissued Permit. 

(i) The existing thresholds do not meet MEP because they are signrficantly 
under-inclusive compared to those in place in comparable communities. 

First, the maximum extent practicable standard requires just that-a maximum level of 
storm water control effort in the Permit. As Regional Board staff has noted, "since MEP is a 
dynamic performance standard which evolves over time as urban runoff management knowledge 
increases, the Copermittees' urban runoff management programs must continually be assessed 
and modified to incorporate improved programs, control measures, best management practices, 
etc."1° Across the nation, states, counties, and cities have adopted requirements to address runoff 
from development projects that are far more inclusive and stringent than the Proposed Permit 
would mandate. For example: 

City of Santa Monica, California - defines "new development," to which specific 
storm water runoff control requirements apply, as "any construction project that 
(a) results in improvements to fifty percent or greater of the square footage of a 
building, (b) creates or adds at least five thousand square feet of impervious 
surfaces, or (c) creates or adds fifty percent or more of impervious surfaces." 
(Santa Monica Municipal Code, Chapter 7.1 0 .O3O(d)(3)); 

Contra Costa County, California - applies storm water runoff control 
requirements to "new and redevelopment projects that create 10,000 square feet or 
more of impervious area." (RWQCB, San Francisco Bay Region, Contra Costa 
Countywide NPDES Municipal Stormwater Permit Amendment Order No. R2- 
2003-0022 (amending Order No. 989-058, NPDES Permit No. CAS0029912) at 
pp. 9-10 (lowering the current one-acre threshold for the application of 
performance standards effective August 15,2006); 

State of New Jersey - defines "major development," to which specific storm water 
runoff control requirements apply, as "any development that ultimately provides 
for disturbing one or more acres of land or increasing impervious surface by one- 
quarter acre or more." (New Jersey Stormwater Rules, N.J.A.C. § 7:8-1.2); 
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State of Washington - applies numeric storm water treatment requirements to any 
projectdding 5,000 sqax-e feet or more of new impervious surface. ( P h a d -  
Municipal Stormwater NPDES General Permit (Draft Feb. 15,2006) Appendix I 
(Minimum Technical Requirements for New Development and Redevelopment), 
at pp. 7, 8,20); 

State of Maryland - requires storm water management plans for any development 
that disturbs 5,000 square feet or greater. (Maryland Code, Title 26, Subtitle 17, 
Chapter 2, §5B; see also Maryland Model Stormwater Management Ordinance 

, (July 2000) at pp. 2, 5, 8); 

City of Portland, Oregon - employs "a citywide pollution reduction requirement 
for all development projects with over 500 square feet of impervious development 
footprint area, and all existing sites that propose to create new off-site stormwater 
discharges." (Stormwater Management Manual (adopted July 1, 1999; updated 
September 1,2004) Chapter 1 S.2 (Pollution Reduction Requirements) at p. 1-25); 

State of Missouri - requires storm water management plans for any new 
development that "disturbs greater than or equal to one acre, including projects 
less than one acre that are part of a larger common plan of development or sale." 
(Missouri State Operating Permit No. MO-ROO-4000 (Mar. 10,2003) at p. 15); 

State of Illinois - requiring implementation of plans to control storm water runoff 
"from new development and redevelopment projects that disturb greater than or 
equal to one acre, including projects less than one acre that are part of a larger 
common plan of development or sale." (Illinois General NFDES Permit No. 
ILR40 (Dec. 20,2002) at p. 6); 

State of West Virginia - requires a 'program to address post-construction storm 
water runoff from new development and redevelopment projects that disturb 
greater than or equal to one acre, including projects less than one acre that are part 
of a larger common plan of development or sale" (West Virginia General NFDES 
Permit No. WV0116025 (March 7,2003) at p. 5). 

Stafford County, Virginia - uses an exemption approach under which low impact 
development practices apply to all development except a) miningloil & gas 
operations; b) agriculture; c) linear development projects that are less than I - 
acre, insignzjicant increases in peak flow, and no flooding or downstream erosion 
problems; d) single family not part of a subdivision; e) structure ancillary to 
single-family homes; and e) "land development projects that disturb less than two 
thousand five hundred (2,500) square feet of land." (Stafford County Muni. Code 
0 25.5-l(f).) 
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These examples illustrate what is practicable in terms of requiring and enforcing specific 
s!om water mmsgement practices for new and redevelopmegt iir. cmmunities comparable to, or- - - 

smaller than, the San Diego Region. Indeed, they show that an appropriate new development 
threshold for SUSMP purposes is 5,000 square feet or less for all development, no matter its 
characterization as a restaurant, housing development, or other category. 

The 5,000 square feet threshold for redevelopment projects, as required by the 2001 
permit, has been upheld by courts and the State Water ~ o a r d . '  ' Applying the threshold as a 
"catch-all" category in the Proposed Permit would further the purpose of SUSMP and low 
impact development ("LID") type practices, i.e. expressly to ensure that when highly developed 
communities, such as those in San Diego County, replace themselves through generations, the 
opportunity to mitigate the adverse impacts of storm water pollution fiom urbanization is not 
lost. This threshold could be used not to weaken any currently applicable category, but rather to 
strengthen less stringent categories and sweep additional project types into the "Priority 
Development Project" category. (We have included "redline" edits to the Proposed Permit that 
effectuate this and other comments in this letter, attached hereto as Attachment 111.) Because the 
5,000 square feet threshold is consistent with those used in other regions and states and is 
appropriate in light of the rapid pace of development and the irrehted storm water pollution 
problems in the San Diego Region, it should be included in the new permit. 

Indeed, the Proposed Permit's "Priority Development Project" categories are also 
insufficiently inclusive when compared to federal storm water rules. While some "Priority 
Development Projects" are relatively small, such as a restaurant, many others must be enormous 
before being subject to the SUSMP requirements, such as commercial developments of 100,000 
square feet. By contrast, a one-acre standard is a conventional threshold that applies generally to 
post-construction storm water management requirements. EPA requires this threshold for Phase 
11 MS4 under 40 C.F.R. fj 122.34(b)(5)(i), which states that municipalities "must develop, 
implement, and enforce a program to address storm water runoff fiom new development and 
redevelopment projects that disturb greater than or.equa1 to one acre . . . ." Even this standard, 
employed as a "catch-all" in addition to the current Priority categories, would improve the 
efficacy of the SUSMP program. This requirement illustrates that, in key respects, the Proposed 
Permit would be less stringent than Phase I1 permits, if adopted without modification. 

The fact that Phase I Permits and rules have been issued for nearly 15 years now, while 
Phase I1 Permits are first generation permits throughout the nation, makes it impossible to justify 
such an outcome. In fact, EPA give "maximum flexibility" in promulgating Phase I1 rules to 
smaller cities since they were obtaining permits for the first time. (64 Fed. Reg at 68,739.) Yet, 
in many instances, their new development control requirements are broader than those that apply 
in San Diego. Moreover, as noted above, water quality conditions in the San Diego Region 
necessitate a lower threshold. 

For these reasons, the threshold and definition of a "Priority Development Project" 
category must be augmented to capture a greater degree of development activity. It is apparent 
from the broader applicability to new development reflected in analogous programs that are 
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currently in place elsewhere in Califomia and around the country that the Priority Development 
Project thresholds in both the previous permit 8nd the c ~ x e n t  Imguage c$-.tha-Ter,:ative Order do 
not meet the maximum extent practicable standard. Indeed, the failure of the Proposed Permit to 
address any development on an acre or more or creating more than 25% impervious surface 
makes the Proposed Permit less stringent than Phase I1 storm water rules. In this case, the 
evidence shows that a 5,000 square feet threshold applicable to all types and categories of 
development is consistent with the MEP standard. Such a standard, therefore, must be included 
in the Proposed Permit. 

(ii) The existing thresholds appear to be arbitrary in light ofpersistent water 
quality problems. 

Second, where an agency sets thresholds for storm water management requirements that 
are not supported by evidence, courts have rejected such actions.I2 Here, water quality data for 
the San Diego Region provides stark evidence that the previous permit's BMP requirements for 
new development and significant redevelopment have not affected the urban landscape at an 
acceptable pace.13 Moreover, as discussed above, evidence from other programs in Califomia 
and around the country indicates that the current thresholds do not reflect MEP, either. In light 
of data showing that the existing thresholds are inadequate to meet water quality standards, 
evidence that more inclusive thresholds would better represent MEP, and absent any evidence to 
support maintaining the thresholds at the existing levels, there is no basis in the record upon 
which to continue those thresholds in the new permit.'4 

The seemingly arbitrary nature of at least some of the existing threshold levels is further 
underscored by the observation that thresholds for some of the Priority Development Project 
categories in the previous permit are objectively large. For instance, the threshold for 
commercial developments in the previous permit, which has not changed in the Tentative Order, 
is 100,000 square feet. To put this figure in perspective, 100,000 square feet is equivalent to 2.3 
acres-larger than two football fields together-which is a very large development in any setting 
but represents an enormous development in the urban context. So-called big-box retail stores 
such as Home Depot, Target, and large grocery stores are typically 50,000 sq f€ or more; these 
massive developments often would fall below the commercial priority project threshold under 
the existing permit, while it would take a "supercenter" type development to trigger the 100,000 
square feet threshold in the commercial category.15 Given the documented water quality 
challenges that remain and the centrality of the SUSMP program to achieving beneficial 
improvement, there is no support for continuing to exclude projects such as these that, by their 
sheer size, can substantially contribute to runoff volume and pollutant loading. 

(iii) The existing thresholds do not meaningfully match the pace of development in 
the San Diego region. 

Third, information regarding the types of building permits being issued in the San Diego 
Region raises a significant red flag about the extent to which the current regime applies SUSMP 
requirements to new development and redevelopment. For instance, several of the copermittees' 
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annual JURMP reports cite strikingly low figures for the number of development projects that 
have been SUSMP-cmditionebovc '?lc ;;as: penni:-tcm. Fcr zxmp!c, for permit year 2904- 
2005, the County of San Diego issued 9,376 permits,'6 and reported in its annual report that 115 
discretionary projects were SUSMP-conditioned. ' 

Even taking in to account that these figures include permits that do not represent 
construction on the ground (e.g., electrical, plumbing, gas line), the data evidence a huge 
disparity between the overall amount of development occurring in the area and the amount of 
development that actually falls within a Priority Project Category. Thus, while the categories as 
defined in the existing permit apply SUSMP requirements to some of the largest or most 
polluting types of development, the landscape of the San Diego Region continues to rapidly 
urbanize through the addition of development that does not trigger SUSMP requirements. This 
is significant because broadly speaking, nearly all development ("urbanization") contributes to 
the creation of impervious surface in the landscape. '* Although some of the copermittees appear 
to require BMPs for non-priority development projects, many conventional BMPs (e.g., 
stenciling, signage, and providing pet waste bags), applied without accompanying site design 
practices, are inadequate to achieve significant runoff volume and pollutant loading reduction. 
Moreover, the fact that some copermittees may apply more stringent BMP requirements-and in 
some cases, SUSMP-level BMP requirements-to non-priority development projects is fkther 
evidence that implementing more inclusive SUSMP thresholds is indeed practicable, and that not 
doing so is arbitrary. 

B. Language in the previous permit resulted in insufficient implementation of 
low impact site design BMPs ("LID"). 

The previous permit highlighted natural-process site design BMPs as effective methods 
to reduce urban runoff pollution.'9 In many instances such BMPs are consistent with low impact 
development techniques (i.e., low impact site design BMPs). However, while site design BMPs 
were promoted in the previous permit, none were strictly required of priority or non-priority 
development projects. Specifically, the previous permit directed copermittees to require "site 
designllandscape characteristics where feasible which maximize infiltration, provide retention, 
slow runoff, and minimize impervious land coverage for all development projects."20 Even 
though this provision applied to both non-priority and priority development, the permit did not 
provide guidance on how the copermittees should determine the feasibility of site design BMPs 
on a case-by-case basis; nor did it require the SUSMP to include a list of recommended site 
design BMPs. By contrast, the previous permit did require the copermittees to include in the 
SUSMP a list of source control and structural treatment BMPs. Furthermore, despite 
recognizing priority development projects' "greater potential to significantly impact receiving 
watersw2' and the efficacy and added benefits of natural process site design BMPS?~ the previous 
permit did not require priority projects to include site design BMPs. Rather, the permit directed 
that at minimum, priority projects implement source control and structural treatment B M P s . ~ ~  

Predictably, the BMP requirements for new development in the Model SUSMP 
developed by the copermittees was consistent with the previous permit's language: while site 
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design BMPs were promoted as "innovative approaches to urban storm water management . . . 
that do[: nct-rely 03 the cmventioad md-cf -p ip  c: in-the-pipe structural measures but instead ---- .. _ _. 

uniformly [and] strategically integrate[] storm water controls throughout the urban landscape," 
the Model SUSMP did not make site design BMPs a mandatory requirement for new 
development projects.24 The resulting lack of emphasis on site design BMPs under the 
copermittees' JURMPs is evidenced by repeated comments in the 2004 and 2005 audit reports of 
selected copermittees' JURMP programs to the effect that site design BMPs were not being 
broadly required by copermittees as conditions for building permit approval.25 Indeed, 
increasing the use of site design BMP requirements was a recommendation for each of the 10 
copermittees audited in 2005: 

Many of the SUSMP plans . . . did not adequately address site 
design. The Model SUSMP requires priority projects to 'consider, 
incorporate, and implement where determined applicable and 
feasible' a series of site design BMPs. Copermittees should 
require project proponents to describe how they met each of the 
site design options, including where the project proponent deemed 
an option not feasible. 

(Tetra Tech, Inc., San Diego SUSMP Report (2005) at p.4 (emphasis added).) As the 
copermittees have recognized, feasibility alone is an inadequate standard to achieve broad 
implementation of LID practices in project site design in part because development review "if 
feasible analys[e]s" are time-consuming and contentious, and because soft standards are not 
widely accepted by the regulated community.26 Ultimately, while the previous permit took 
significant strides toward laying the foundation for LID practices in the San Diego Region, its 
language left too much latitude to project proponents and permitting authorities to actually 
achieve widespread use of low impact site design strategies in new development. Likewise, the 
Proposed Permit does not solve these problems sufficiently or adequately require LID 
approaches to address ongoing water quality problems in the San Diego region. Because of the 
robust ability of LID approaches to address water quality and water supply problems, the 
Proposed Permit must require LID techniques as the presumptive tool to address the impacts of 
new and redevelopment projects. 

3. LID practices have significant benefits over conventional BMPs. 

As the copermittees have acknowledged, LID "[slite design and source control solutions 
are often more effective than many types of structural treatment for protecting water quality 
since design considerations eliminate the necessity of addressing sources of pollution, rather than 
attempting to remove a percentage of the pollution after it has entered stormwater runoff."*' In 
fact, LID practices offer myriad benefits-including both the primary benefits of pollution 
reduction and reducing storm water runoff volume and rate, as well as secondary benefits such as 
greater cost-effectiveness, groundwater recharge, and habitat protection---over conventional 
BMPs. NRDC's report on storm water management strategies, Rooftops to Rivers: Green 
Strategies for Controlling Stormwater and Combined Sewer Overfows (2006), comprehensively 
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addresses both the primary and secondary benefits of LID practices and is included with these 
cnmmente as Mtachment 11. = - ..- - - ,  . . .  A - - y- --. 

Moreover, NRDC commissioned a formal study and report by a leading, nationally- 
recognized expert, Dr. Richard Homer, entitled Investigation of the Feasibility and Benefits of 
Low-Impact Site Design Practices ("LID '7 for the San Diego Region (2006) (attached hereto as 
Attachment I). Dr. Homer confirms that the benefits of LID would be substantial in the San 
Diego Region and that these benefits can, in fact, be obtained given local building patterns. The 
Report verifies that implementing LID practices would make the Permit more consistent with 
MEP and is necessary to meet water quality objectives. 

A. The primary benefits of low impact development practices are proven and 
effective. 

In the context of the NPDES municipal storm water permit for the San Diego Region, the 
primary benefits of LID techniques are reducing runoff volume, rate, and pollution load-results 
that have been studied and documented in dozens of reports, case studies, and pilot projects in 
California and across the nation.** These primary benefits are described in great detail in the 
materials that accompany this letter, including reports by state and federal government agencies, 
building industry organizations, scientists, and non-governmental organizations.29 Many such 
reports have been recommended as resources to and by the copermittees since the issuance of the 
previous permit.30 For instance, the copermittees' own Model SUSMP-which was developed 
and approved in 2002-recommends an EPA report, Preliminary Data Summary of Urban 
RunoffBest Management Practices, as a guideline for the selection of BMPs for priority 
projects.3' The EPA report discusses several LID strategies, noting that LID practices "can 
significantly reduce runoff volumes that are generated, reduce the impacts associated with runoff 
and reduce the need for conventional structural BMPS."~~ The report also contains a chapter on 
BMP costs, providing detailed figures on cost savings and reductions in impervious cover 
associated with land use practices that incorporate LID techniques.33 Additionally, Appendix B 
of the copermittees' Model SUSMP lists some two dozen storm water guidance documents, 
reports, and design manuals, several of which discuss LID techniques and the cost-effectiveness 
of LID storm water management strategies.34 Contrary to the copermittees' unsubstantiated 
assertion in the 2005 Report of Waste Discharge that low impact development techniques are not 
proven and are too the overwhelming body of literature shows that LID strategies are 
effective and can be cost-saving in both the short and long-term. 

B. Implementing low impact development practices for storm water runoff 
control has significant secondary benefits. 

In addition to helping reduce pollutant loading in storm water and reducing the volume 
and rate of storm water runoff, LID practices offer other economic, aesthetic, and practical 
benefits to developers, municipalities, and homeowners in addition to benefiting natural 
ecosystems by conserving natural resources such as soil, water, and vegetation and restoring 
natural hydrologic processes in the watersheds. The following summary of the secondary 
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benefits of LID practices is but an overview of the voluminous information in the resources 
-. - - po-ded-in  Attachment V. (See Attachment IVY pro~iding --!able of cc~c te~ ts  to the r;,ak;ialsin - -  - 

Attachment V). 

Groundwater recharge - The extensive groundwater resources beneath the San Diego 
River provide a cost-effective and reliable water supply to four water districts and the City of 
San ~ i e ~ o . ) ~  On undeveloped land, a considerable percentage of rainfall infiltrates into the soil 
and contributes to the groundwater. These aquifers not only provide drinking water but also help 
maintain base flow essential to the biological and habitat integrity of streams.)' 

As San Diego becomes more developed, a much larger percentage of rainwater hits 
impervious surfaces including streets, sidewalks, and parking lots rather than infiltrating into the 
ground. By using LID techniques that reduce the amount of impervious surfaces and increase 
vegetation and soil features, the landscape can retain more of its natural hydrological fbn~tion.~* 
Thus, LID practices have the added benefit of recharging groundwater aquifers and preserving 
baseflow to streams and  wetland^.)^ 

Improving groundwater supplies in Southern California would also save money now 
spent on imported water, and "may be the key to continued development in the area?' As the 
Board Members are no doubt well aware, southern California faces serious water supply 
~ h a l l e n ~ e s . ~ '  Continued, rapid growth in the San Diego Region puts increasing pressure on the 
local water resources including water supply, and the Region already imports most of its water." 
The traditional storm water management regime, with its infrastructure emphasis on collection 
and conveyance, simply wastes a valuable resource. 

For instance, the City of San Diego Water Department pays a commodity rate of $420 per 
acre-foot for untreated water and $545 per acre-foot for treated water.43 The Metropolitan Water 
District of Southern California ("MWD"), which supplies the San Diego County Water 
Authority, charges $33 1 to $412 per acre-foot for untreated water, and $443 to $545 per acre- 
foot for treated water.44 On average, the wholesale cost of untreated water is $388 per acre-foot 
and treated water is $5 11 per acre-foot in the San Diego Region. As Table 1 shows, LID 
practices have the ability to capture 100% of storm water runoff in many typical development 
types. Captured water can recharge the water supply or be otherwise reused; in both scenarios, 
LID'S runoff prevention is a benefit that represents substantial cost savings, as further shown in 
Table 1 (page 11). 
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Table 1. Post-Development Water Saving ~ o m ~ a r i s o n s ~ ~ '  a 

a Figures given in acre-feet 
MFR (1 56-unit multi-family residential complex); Sm-SFR (23-unit single-family residential development); REST (3220-sq 

ft restaurant); OFF (7500-sq ft office building); Lg-SFR (1 000-unit single-family residential development); COMM (2-acre 
commercial development) 

Annual post-development water recharged 
and harvested from site with LID 
Annual water saved through LID per site 
Value of annual LID water savings per site 
(untreated water) 
Value of annual LID water savings per site 
(treated water) 

Minimize infrastructure requirements - Low impact development practices can also 
reduce conventional stormwater drainage infrastructure, such as pipes, gutters, and detention 
basins, thereby reducing infrastructure costs.46 Traditional curbs, gutters, storm drain inlets, 
piping and detention basins can cost two to three times more than engineered grass swales and 
other low impact development techniques to handle stormwater runoff from roadways.47 
Clustering homes can reduce infrastructure costs to the builder, since fewer feet of pipe, cable, 
and pavement are needed, and maintenance costs are reduced for h o m e o ~ n e r s . ~ ~  "Studies in 
Maryland and Illinois show that new residential developments using green infrastructure 
stormwater controls saved $3,500 to $4,500 per lot (quarter- to half-acre lots) when compared to 
new developments with conventional stormwater controls."49 

Low impact development can also minimize the need for irrigation systems.50 This can 
be crucial in a hot, dry climate, where as much as 60 percent of the municipal water demand can 
be attributed to irrigation.51 LID techniques can even improve air quality by filtering air 
pollution and helps to counteract urban heat island effect by lowering surface temperatures.52 

REST 
& 

0.31 

SmSFR 
- .  - . 

1.31 Annual post-development water recharge3 
from site with only basic treatment BMPs 

9.35 

6.29 

$2,441 

$3,214 

Increased parkland and wildlife habitat, preserving natural features and natural 
processes - LID strategies include vegetative and grassy swales, tree-box filters, and preserved 
vegetation, thereby increasing the amount of green spaces in a community.53 These strategies 
can also protect regional trees and flora and fauna.54 Thus, LID measures result in less 
disturbance of the development area and conservation of natural features.55 In fact, harvesting 
rainwater for use in gardens, rather than allowing stormwater runoff into storm drains, can even 
result in "bigger, healthier plants" because rainwater is better for plants than chlorinated tap 
water? 

MFR 

-3.06 

Using LID techniques, development can be reconfigured in a more eco-efficient and 
community-oriented style.57 Clustering homes on slightly smaller lot areas can allow more 
preserved open space to be used for recreation, visual aesthetics, and wildlife habitats8 Builders 
in many areas have been able to charge a premium price for "view lots" facing undisturbed 
natural vistas, or pond areas that also function as bioretention cells.59 

OFF - 

1.23 

2.59 

1.28 

$497 

$654 

LgSFR - - -  - 
57.0 

0.66 

0.35 

$136 

$179 

COMM 

0.56 

1.82 

0.58 

$225 

$296 

113.0 

56.0 

$21,728 

$28,616 

4.44 

3.88 

$1,505 

$1,983 
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Enhanced property values - In addition to the aesthetic appeal of more parkland and 
vegetation, "gse~ing" a xighborhcod car, 3Ecn inercase prqxrty values.60 ''Visitors stroll 
down Seattle's 'SEA [Street Edge Alternatives] Streets' project marveling at the beautiful 
landscaping while residents in adjacent blocks continually ask the city when their street will be 
redesigned to be a 'SEA street?' The NOAA Coastal Services Center reports that the Trust for 
Public Lands and National Park Service provide many examples of communities whose property 
values increased due to their proximity to open space. For example, a cluster development in 
New York that preserved 97'acres of natural wooded environment is benefiting from its open 
space. One developer commented, "It may not be the woods that bring (buyers) to us initially, 
but it seems to make all the difference when they see what it's like."62 

Cheaper development costs - LID not only raises property values for owners, but it can 
result in more cost savings for developers as well.63 Using LID can reduce land clearing and 
grading costs, potentially reduce impact fees and increase lot yield, and increase lot and 
community marketability.64 For example, the Gap Creek residential subdivision in Sherwood, 
Arkansas used LID methods instead of conventional methods. The results were 17 additional 
lots, $3000 more per lot than the competition, $4800 less cost per lot, 23.5 acres of green spaces 
and parks, and ultimately, over $2.2 million in additional profit.65 

4. The new Permit should correct the weaknesses of the previous permit by defining 
more inclusive Priority Development Project categories, requiring implementation 
of LID practices, and improving other aspects of the previous permit. 

As the Board recognized five years ago with the adoption of the previous permit, 
"[b]ecause the urbanization process is a direct and leading cause of water quality degradation in 
this Region, fundamental changes to existing policies and practices about urban development are 
needed if the beneficial uses of San Diego's natural water resources are to be protected."66 In 
spite of the significant policy and practices changes embodied in the previous permit, the need 
for fundamental changes remains. Indeed, "when viewed relative to the magnitude of the urban 
runoff problem, enormous challenges remain. . . . Today, urban runoffcontinues to be the 
leading cause of water quality impairment in the San Diego ~ e ~ i o n . " ~ '  NRDC recognizes and 
applauds aspects of the Tentative Permit that represent significant improvements over the past 
permit. In particular, we note that the inclusion of restaurants where land development is less 
than 5,000 square feet in the Restaurants Priority Development Project category marks a 
substantial improvement in the new development portion of the permit. Given the scope of the 
storm water challenge that still confronts the San Diego Region, we urge staff and the Members 
of the Board to correct the fundamental problems of the existing development program: 
inappropriately high Priority Development Project thresholds, and insufficient LID requirements. 
We also urge that several other aspects of the Tentative Order be modified in order to improve 
the new Permit across the board. 

In this connection, NRDC proposes several specific amendments and additions to the 
language of the Tentative Order. As noted throughout the following discussion of our proposed 
amendments, these changes have precedent in analogous permits, codes and programs currently 
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in effect in other municipalities in California as well as states and municipalities across the 
- c ~ l ~ n t ~ r  uilu~ . Moreover, Dr. Homer's report (at Attachment I) demcnstrztes th2t the ~mmdments - - 

proposed by NRDC are both necessary and practical specifically in the San Diego region. 

A. Add a 5000 square foot threshold "catch-all" category to the list of Priority 
Development Project categories to achieve broader implementation of low impact site design 
BMPs and other source control and treatment BMPs. This "catch-all" category would cover all 
development types, whether already listed in the Priority Development Project categories in the 
Permit or not, but would not supersede lower thresholds that already apply to some of the 
Priority Development Project categories such as retail gasoline outlets, restaurants, and paved 
areas. NRDC's edits to the language in the Proposed Permit would make development a 
"Priority Development Project" if it met (1) the development type and sizing criteria in existing 
categories in the Proposed Permit or, if it did not meet one or both criteria, (2) if it took place on 
or disturbed more than 5,000 square feet, no matter its type. As discussed above in section 2.A, 
this threshold is in place in other jurisdictions around the nation. 

B. Include public projects as a Priority Development Project category. The MEP 
standard is informed by other communities' stormwater regimes that apply evenly to private and 
public development projects68; indeed some demand greater effort for public projects.69 The new 
Permit should at least reflect such requirements in keeping with the Regional Board's duty to 
protect the beneficial uses of California's water resources. More fundamentally, a project's 
public or private ownership is unrelated to its impact on storm water quality, and basing an 
exclusion on this criterion appears to be illogical, arbitrary, and impermissible.70 Seeing no 
evidence in the record that would support preserving this exclusion, we urge the Board to remedy 
this aspect of the previous permit and apply the same SUSMP requirements to public projects as 
apply to private Priority Development Projects. 

C. Include heavy industrial development projects in the Priority Development 
Project category. As noted in the preceding paragraph and in section 2.A above, the exclusion of 
a broad category of new development without evidentiary support is impermissible. This 
proposition applies to the previous permit's exclusion of industrial rojects as well, particularly J: in light of the pollutant loading associated with industrial land use. It appears that the 
exclusion of new industrial development projects as a category may be based on the presumption 
that industrial sources are already regulated under other schemes. This view of the statutory and 
regulatory requirements in incorrect. Federal regulations broadly require municipal storm water 
permits to regulate industrial activities and discharges.72 Further, copermittees must provide 
legal authority demonstrating their ability to control "the contribution of pollutants to the [MS4] 
by storm water discharges associated 'with industrial activity."73 Moreover, a SUSMP category 
is appropriate where evidence shows that the "category can be a significant source of pollutants 
and/or runoff following development."74 Studies show that industrial activities "can be 
considered as a hot spot" source of pollutants, and have demonstrated the importance of 
controlling such pollutants from new development.75 Because the existing regulatory regime 
covers the operation of existing industrial development, but does not impose standards on the 
development of industrial development, and in light of evidence that new industrial development 
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significantly contributes to pollutant loading in storm water runoff, it is necessary to apply 
-.-- - - -  -- SIJSMP requirements to new industrial devdopmentin order to maintaincmsistence with MEP 

and water quality standards. 

D. Require that all Priority Development Projects use low impact site design 
BMPs to meet the requirement that each copermittee's local SUSMP "(1) reduces the discharge 
of pollutants from Development Projects to the MEP, (2) ensures urban runoff discharges from 
Development Projects do not cause or contribute to a violation of water quality standards, and (3) 
controls urban runoff discharges from Development Projects that have the potential to cause 
increased erosion of stream beds and banks, silt pollutant generation, or other impacts to 
beneficial uses and stream habitat due to increased erosive force."76 

Low impact development practices have been documented to be effective and cost-saving 
for over a decade,77 and should be included in the Regional Board's emi t  as a primary tool to 
meet the challenges posed by urban runoff in the San Diego Region! The new Permit should 
explicitly require the implementation of low impact site design BMPs because the language in 
the previous permit, which required site design BMPs to be implemented where determined to be 
applicable and feasible, failed to effect broad implementation of site design BMPS.~' Indeed, in 
light of the pervasive problem of priority project proponents selecting BMPs without regard to 
their efficiency, an affirmative requirement to employ LID techniques in new development is 
imperative for enforcement of low impact site design BMP requirements.80 

Therefore, the new Permit should require all Priority Develo ment Projects to meet the 
85th percentile runoff event treatment standard using LID practices! In the event that specific 
site conditions render it impossible to meet the numeric SUSMP treatment standard solely using 
LID techniques, the proponent of such a Priority Development Project would submit an 
application, based on site-specific data, for a waiver that would allow the project to use treatment 
control BMPs in addition to LID BMPs to meet the standard.82 Such an approach would obviate 
the need for most feasibility analyses because project proponents would employ LID practices as 
a rule. In addition to achieving much broader implementation of LID, and the realization of 
LID-associated storm water management and secondary benefits, the benefits of this plain- 
requirement approach include "time and cost savings to jurisdictions and applicants," as well as 
"increased acceptance of LID controls in jurisdictional development regulations and design 
standards [and] [glreater usage of LID controls by applicants."83 

E. Permit the use of infiltration devices for development projects in areas of 
industrial or light industrial activity; areas subject to high vehicular traffic; automotive repair 
shops; car washes; fleet storage areas; nurseries; and other "high threat to water quality land uses 
and activities" designated by copermittees where the groundwater contamination risk is 
demonstrated to be below an acceptable level. By requiring proponents of development projects 
in these categories or land use areas to perform hydrogeological analysis using site-specific soils 
and groundwater data to demonstrate low risk, the goals of reducing runoff, recharging 
groundwater, and avoiding groundwater contamination can be accomplished.84 
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F. Require incorporation of low impact site design BMPs prior to issuing 
permits for the addition of-impervious sarkce in e x i s t i n g - d e v e !  to increase the scope 
of stormwater controls in the urban landscape. While it is imperative to incorporate LID 
practices into the design of new developments, much of the San Diego Region is already built 
out. By requiring low impact site design BMPs when impervious surface is added in existing 
development, the Permit can more effectively address the source of stormwater runoff: the 
developed urban landscape. 

G. Improve record-keeping and reporting of SUSMP implementation by 
requiring copermittees to maintain a searchable database of all development and redevelopment 
in their jurisdictions that tracks Priority Development Projects, and documents the specific post- 
construction BMPs implemented at each development site.85 Improved reporting of SUSMP 
implementation is essential to ensure proper BMP maintenance and, therefore, the effective 
enforcement of the Over the past permit term, inconsistent record-keeping practices 
among the copermittees has at best obscured, and at worst prevented, meaningful evaluation of 
the extent to which SUSMPs are being implemented in the San Diego Region's urban 
landscape.87 The 2005 audit of ten of the copermittees noted of nearly all of the copermittees 
that "[slome of the SUSMP reports reviewed by the evaluation team lacked the necessary detail 
to determine whether the plan fully complied with the SUSMP requirements."88 

In attempting to gather information from several of the copermittees to evaluate the 
effectiveness of the previous permit, we at NRDC encountered similar difficulties locating 
relevant records. Numerous rounds of phone calls to storm water staff, development services 
departments, and clerks; Public Records Act requests for building records; and searches of 
numerous copermittees' annual JURMP reports yielded little information as to the actual extent 
of implementation of BMPs in SUSMP-applicable projects. Given the premise that the 
municipal storm water permits are to continually evolve and improve,89 and that evaluating the 
effectiveness of existing programs is necessary in order to make adjustments and improvements, 
we urge that record-keeping and reporting is a fundamentally important aspect of the Permit. 

5. The Proposed Permit should also be modified to include numeric effluent 
limitations to address continuing water quality degradation. 

Making the Proposed Permit's development planning program LID-focused constitutes a 
critical and practicable improvement that should be made before the Permit is issued. Likewise, 
apart from its development planning program, a more general inadequacy of the Proposed Permit 
is its failure to otherwise limit the flow of pollution using the most effective and tailored permit 
limits: numeric effluent limitations. 

EPA policy requires numeric effluent limitations in individual storm water permits 
wherever feasible, that is, whenever there are sufficient data to determine the limits.'' EPA 
reiterated that numeric limitations are appropriate for toxic pollutants in storm water flows 
wherever possible when it promulgated the California Toxics Rule (40 C.F.R. Part 13 1.38, the 
"CTR"). (CTR, 65 Fed. Reg. 3 1682,3 1703, May 18,2000.) EPA's view reflects more than 
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thirty years of experience in conditioning pollutant discharges. This experience has led EPA to 
conclude that numericlimitations.xe the illost-effica~5~us way of limiting the discharge of -,. - ----.- - - - -- 

pollutants. 

More generally, water quality-based effluent limitations (WQBELs) are mandatory when 
necessary to meet water quality standards, including toxics  standard^.^' The test is whether the 
Regional Board finds that a pollutant "may be discharged at a level which will cause, or have the 
reasonable potential to cause, or contribute to an excursion above any State water quality 
standard . . .."92 This is precisely what the Regional Board found here. As Board staff has 
recognized, "urban runoff discharges continue to cause or contribute to violations of water 
quality standards" in the San Diego region.93 Indeed, the copermittees' own water quality 
monitoring data show that urban runoff remains a primary cause of water quality impairment in 
San Diego County: 

Persistent exceedances of Basin Plan water quality objectives for 
various urban runoff-related pollutants [including] diazinon, fecal 
coliform bacteria, total suspended solids, turbidity, metals, etc. . . . 
At some monitoring stations, statistically significant upward trends 
in pollutant concentrations have been observed. Persistent toxicity 
has also been observed. . . . [Ulrban runoff discharges are [not 
only] causing or contributing to water quality impairments, [but] 
are a leading cause of such impairments in San Diego 

In light of the persistence of significant water quality problems in the San Diego area, Board 
staff has recognized that it is imperative that the focus for evaluating the success of copermittees' 
stormwater programs shift fiom program implementation to the realization of water quality 
results in the coming permit cycle: "After over 15 years of Copermittee program implementation, 
it is critical that the Copemittees link their efforts with positive impacts on water quality."95 

The structure of the Proposed Permit, however, does not sufficiently reflect the facts in 
the record-r staffs own recognition that water quality demands better-tailored limitations on 
pollutants. The Proposed Permit relies on a BMP-based approach, both with respect to meeting 
the applicable Clean Water Act technology-based limitation, MEP, and in meeting the 
requirement not to cause or contribute to excursions of water quality standards. Indeed, with 
respect to WQBELs, evidently no specific limitation has been calculated or set forth in the 
Proposed Permit, either expressed as a number or expressed as one or more BMPs. There is no 
evidence, nor are there findings, that adequately support this approach under the circumstances. 
Indeed, a generic BMP-based approach is precisely the tack taken over the last fifteen years. 
This structure has resulted in a lack of sufficient progress, which is reflected in the record and 
acknowledged by the copermittees and Board staff. 

Some parties may contend that numeric WQBELs, or numeric interpretation of MEP in the 
form of numeric effluent limitations, are not required for storm water permits. This is not the 
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case. EPA requires that numeric limitations be incorporated into individual storm water permits 
. - - - whenever there: is suff~ient information to develop thzm: - _ _  . _ - _ I . .__  _ _. I 

In cases where adequate information exists to develop more 
specific conditions or limitations to meet water quality standards, 
these conditions or limitations are to be incorporated into storm 
water permits as necessary and appropriate. This interim 
permitting approach is not intended to affect those storm water 
permits that already include appropriately derived numeric water 
quality-based effluent limitations. 

(EPA, Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm 
Water Permits, 61 Fed. Reg. 43761, Aug. 26, 1996.) In fact, California courts have emphasized 
that "[Iln most cases, the easiest and most effective chemical-specific limitation would be 
numeric. "96 

Likewise, the fact that federal regulations authorize BMPs for storm water where numeric 
effluent limitations are infeasible, does not support departure from the usual approach here. (40 
C.F.R. tj 122.44(k).) The additional authority provided by Section 122.44 for storm water does 
not change the underlying rule that numeric limitations are the presumptive tool. Likewise, the 
infeasibility provision only applies when the determination of effluent limits is infeasible due to 
lack of data, something which the record here does not support. Indeed, no subsection of Section 
122.44(k) provides that non-numeric limitations shall be the only limitation imposed on the flow 
of pollutants in storm water permits. 

For these reasons, the Proposed Permit's failure to include numeric limitations on the 
discharge of pollutants violates the Clean Water Act, the Porter-Cologne Act, and is otherwise an 
abuse of discretion. The situation here is simple: the record contains overwhelming evidence 
that discharges from the MS4 are causing violations of water quality standards; the Proposed 
Permit, however, retains the same structural approach to pollution limitation that, for fifteen 
years, has not yielded sufficient results. No evidence or analysis demonstrates that the Proposed 
Permit contains limitations which will effectively address the region's leading source of water 
quality impairment. To fail to include better-tailored, more specific, and more effective pollution 
limitations on these facts cannot be justified. 
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We thank the Board   embers and Board Staff for this opportunity to comment on the 
- -- - Tentative Qrder, and for your continued commitment -tc p-c!~qting the m t e ~  rsources in the San - - 

Diego Region. 

Sincerely, 

David S. Beclunan, Senior Attorney 

Dorothke A. Alsentzer, Legal Fellow 
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ENDNOTES 

' State Water Resources Control Ecard,- "Lay Lipact Dex!opmeii; - Sustainable Stonn Water 
Management," (Jan. 2005) ("Low Impact Development (LID) is a sustainable practice that 
benefits water supply and contributes to water quality protection. . . . LID has been a proven 
approach in other parts of the country and is seen in California as an alternative to conventional 
storm water management. The Water Boards are advancing LID in California in various ways 
[including] . . . [rlesearching how to incorporate LID language in to Standard Urban Storm 
Water Mitigation Requirements."), at htt~://www. waterboards.ca. ~ov/lid/index. html, last 
accessed June 13,2006. 

2 Regional Water Quality Control Board, San Diego Region, Tentative Order No. 2006-001 1 at 
p. 5 (hereinafter "Tentative Order" or "Proposed Permit"). 

Tentative Order at p. 4; see also RWQCB, Fact Sheet1 Technical Report for Tentative Order 
No. 2006-001 1 (March 10,2006) at pp. 7, 15-1 8 (hereinafter "Fact Sheet"). 

See Fact Sheet at p. 23 (noting that U.S. EPA stated with respect to "municipal storm water 
regulations that 'successive iterations of the mix of BMPs and measurable goals will be driven 
by the objective of assuring maintenance of water quality standards"') (quoting 61 Fed. Reg. 
43,761 (Aug. 26, 1996)). 

See Fact Sheet at pp. 7-8 ("After over 15 years of Copermittee program implementation, it is 
critical that the Coperrnittees link their efforts with positive impacts on water quality.") 

As Board staff notes, many efforts currently conducted on a regular basis under the 
copermittees' Jurisdictional Urban Runoff Management Programs "were not conducted on a 
widespread basis prior to the adoption of Order No. 2001 -01 . . . [such as] construction site storm 
water inspections, industrial and commercial facility storm water inspections, municipal facility 
storm water inspections, management of storm water quality from new development, 
development of best management practice requirements of existing development, and assessment 
of storm water program effectiveness." (Fact Sheet at p. 7.) 

7 Requirements relating to the new development and redevelopment components of the 
copermittees ' Jurisdictional Urban Runoff Management Programs ("JURMPs") are addressed in 
sections F. 1 and D. 1 of the previous permit and tentative order, respectively. 

See e.g., Michael Mallin, Wading in Waste, SCIENTIFIC AMERICAN, June 2006, at pp. 54-56; 
NRDC, Stormwater Strategies: Community Responses to Runoff Pollution (1 999); NRDC, 
Rooftps to Rivers: Green Strategies for Controlling Stormwater and Combined Sewer 
Overflows (2006) at pp. 2.2-2.5 (hereinafter "Rooftops to Rivers") (attached hereto as 
Attachment 11); U.S. EPA Preliminary Data Summary of Urban Storm Water Best Management 
Strategies (Aug. 1999) at p. 85. 
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See Regional Water Quality Control Board, San Diego Region, Order No. 2001-01 (as 
amended by Stz!e-W2!e~-Ez!.eseurces Csntrol Board Ordx WQ 2001-1 5 (Nov. 15 2001)) at pp. 2, --a - - a  

4 (hereinafter "RWQCB Order No. 2001 -01" or "previous permit"); Tentative Order at pp. 4-5; 
Fact Sheet at pp. 18-2 1. 

l o  Fact Sheet at p. 22. 

" In re Cities ofBeNfower, SWRCB WQ 2000-1 1 (2001 WL 33 158724) at * 12. 

'* Natural Resources Defense Council v. Costle (D.C. Cir. 1977) 568 F.2d 1369, 1371. 

l 3  See Tentative Order No. 2006-001 1 at pp. 4-5; Fact Sheet at pp. 7, 15- 18. 

' Natural Resources Defense Council v. Costle (D.C. Cir. 1977) 568 F.2d 1 369; Topanga Ass 'n 
for a Scenic Community v. County ofLos Angeles (1 974) 1 1 Cal.3d 506, 5 14-1 5. 

I S  While the parking lots associated with such large retail stores would likely fall under the 
parking lot Priority Development Project category, "[a] project can fall under more than one 
category, thereby requiring additional source controls for each category." (Tetra Tech, Inc. San 
Diego SUSMP Report (Apr. 29,2005) at p. 20.) Thus, including large commercial developments 
that are less than 100,000 square feet would result in broader SUSMP applicability even if such 
projects would trigger the parking lot priority project threshold separately. 

l6 County of San Diego Dept. of Planning and Land Use, Weekly Permits Issued by Type From 
1 /l/2OO3 to 5/3/2006. 

l 7  County of San Diego, JURMP Annual Report for July 1,2004 - June 30,2005, at p. 6-5; see 
also, inter alia, City of Carlsbad, JURMP Annual Report for July 1,2002 - June 30,2003, at 
Part 6.2 (reporting that of 5,621 permitslprojects that were issued andlor approved, "65 
discretionary projects were reviewed and required to submit applicable SWPPPs and SWMPs"); 
City of Carlsbad, JURMP Annual Report for July 1,2003 - June 30,2004, at p. iv (73 of 7,106 
permit/projects that were issued or approved were required to submit applicable SWPPPs in 
permit year 2003-2004); City of Carlsbad, JURMP Annual Report for July 1,2004 - June 30, 
2005, at p. iv (in permit year 2004-2005, 7,089 permitslprojects were issued andlor approved and- 
73 discretionary projects were required to submit SWPPPs). 

l 8  RWQCB Order No. 200 1-00 1 at p. 2 (discussing the increase in impervious cover and 
associated increase in runoff volume resulting from urban development, and noting "[slignificant 
declines in the biological integrity and physical habitat of streams and other receiving waters" 
are associated with "as little as a 10% conversion from natural to impervious surfaces. [Even] 
developments of medium density single family homes range between 25 to 60% impervious."); 
Tentative Order at pp. 4-5 (same); NRDC, Rooftops to Rivers (2006) at pp. 2.2-2.5. 
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I 9  See RWQCB Order No. 2001 -01 at p. 3 (noting that "[tlhese types of BMPs, such as grassy 
- - - - s v ~ d e s  and ccnstructed wbla;.ds, can ficquently be as effective as less natural BMPs, n - h k  - - - -- ---- . - -  

providing additional benefits such as aesthetics and habitat."). 

20 RWQCB Order No. 2001 -01 at p. 15 (emphasis added). 

2 1 RWQCB Order No. 2001-01 at p. 2. 

2 2 See RWQCB Order No. 2001-01 at p. 3. 

23 See RWQCB Order No. 2001-01 at p. 17. 

24 Model Standard Urban Storm Water Mitigation Plan for San Diego County, Port of San 
Diego, and Cities in San Diego County, (2002) at p. 21 (hereinafter "Model SUSMP"). 

25 Tetra Tech, Inc., San Diego Area Stormwater Program: Cities of Encinitas, Lemon Grove, 
Poway, and Santee (NPDES Permit No. CAS0108758) (June 11,2004) at p. 8; Tetra Tech, Inc., 
San Diego Standard Urban Storm Water Mitigation Plan (SUSMP) Evaluation (April 29,2005) 
at pp. 8, 10, 12, 14, 18,2 1,24,47,29, 30,34, 37,40 (hereinafter "San Diego SUSMP Report 
2005"). 

26 See San Diego Municipal Stormwater Copermittees, Report of Waste Discharge (Aug. 2005) 
at p. 44. 

27 See San Diego Municipal Stormwater Copermittees, Report of Waste Discharge (Aug. 2005) 
at p. 43. 

28 See e.g., State Water Resources Control Board, "Low Impact Development - Sustainable 
Storm Water Management," (Jan. 2005) ("LID is a sustainable practice that benefits water supply 
and contributes to water quality protection. . . . LID has been a proven approach in other parts of 
the country") (emphasis added). 

29 See Attachments IV, V (Table of Contents and Collection of LID reference materials). 

30 See, e.g., RWQCB Fact Sheetrrechnical Report for Order No. 200 1 -0 1 at p. 1 85 (citing inter 
alia, Bay Area Stormwater Management Agencies Association (BASMAA), Start at the Source 
(1999)); San Diego Co-Permittees Final Model SUSMP (2002) Appendix B, pp. 40-42 (citing 
numerous manuals and reports relating to storm water management and LID practices, including 
U.S. EPA, Preliminary Data Summary of Urban RunoffBest Management Practices (1999); and 
Price George's County, MD Dept. of Environmental Resource Programs and Planning Division, 
Low-Impact Design Strategies - An Integrated Design Approach (1 999)); City of Chula Vista, 
Development and Redevelopment Projects Storm Water Management Standards Requirements 
Manual (Nov. 2002) Appendix E (Suggested Resources); City of Carlsbad, Standard Urban 
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Storm Water Mitigation Plan Storm Water Standards (Apr. 2003) Appendix G (Suggested 
- - . - .  Resour~s j .  - .- - . . - . - - -  -... -. q - .-.. - -  - - . 

3 1 See Model SUSMP at p. 9. 

3 2 U.S. EPA, Preliminary Data Summary of Urban RunoffBest Management Practices (Aug. 
1999) at p. 5-39. 

33 See U.S. EPA, Preliminary Data Summary of Urban RunoffBest Management Practices 
(Aug. 1999) at pp. 6-25-27. 

34 Final Model SUSMP (2002), Appendix B, pp. 40-42. 

35 In response to the Regional Board's 2004 re-issuance letter, the copermittees state without 
reference to any supporting evidence that "[LID concepts] are often . . . considerably more 
expensive. . . . [and] are relatively new and lack proven design standards that are widely accepted 
by land use professionals and adopted into jurisdictional design regulations." (San Diego 
Municipal Stormwater Copermittees, Report of Waste Discharge (Aug. 2005) at p. 43.) This 
assertion inexplicably ignores the large body of technical design manuals, case studies, and 
reports that have been published over the past decade documenting both the effectiveness and 
cost benefits of LID practices, as well as the numerous jurisdictional design regulations 
implementing LID approaches. (See Attachments IV, V.) Indeed, in the April 2005 Audit report 
of ten of the copermittees' JURMPs, three LID resources are cited for the copermittees' 
reference. (Tetra Tech, Inc., San Diego Standard Urban Storm Water Mitigation Plan (SUSMP) 
Evaluation (April 2005) at p. 5 (citing BASMAA, Using Site Design Techniques to Meet 
Development Standards for Storm Water Quality (May 2003), available at 
http://www.ehs. berkeley .edu/whatwedo/ai/ Santa Clara 
Valley Urban Runoff Program at 
http://www.ci.fremont.ca.us/Construction/StormwaterRegulations/SiteDesignTechni~ues.htm; 
The Low Impact Development Center at http://www.lid-stormwater.net/intro/sitemap.h).) The 
copermittees' baseless assertion is further belied by the copermittees' own Model SUSMP, 
which in 2002 referenced BMP manuals that cover LID techniques. Moreover, RWQCB Order 
No. 200 1-01 referred the copermittees to Start at the Source, a comprehensive low impact site 
design BMP manual produced in 1999 by the Bay Area Stormwater Management Agencies 
Association. Indeed, as to the copermittees' implication that because LID practices are relatively 
new, they must not be effective, one need only point to the persistent-and in some cases 
worsening-water quality problems in the San Diego Region as evidence that the copermittees' 
preferred course is not working. "[Mlanagement practices widely adopted in the past twenty 
years like stenciling catch basins and street sweeping, can be considered 'first wave BMPs.' 
These housekeeping practices have value, and deserve to be continued. But they perpetuate a 
conventional approach to stormwater management based on collection and conveyance. Given 
development pressures and the environmental goals established by the Clean Water Act, more 
fundamental changes are required. Because the most economical and effective strategies arise in 
site planning and design, this document emphasizes ways to minimize the creation of new 
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runoff, and to infiltrate or detain runoff in the landscape. These 'second wave BMPs' go beyond 
- . - -  - incremental changes to a conveyance storm drii; systeii~. They rtquile a new way of thinking- 

about impervious land coverage and stormwater management. They are a collection ofproven 
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