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FROM: Dawd Klng, PreSIdlng icer for Prehearing Proceedings
Tentative Cleanup and Abatement Order No. R9-2010-0002
SAN DIEGO REGIONAL WATER QUALITY CONTROL BOARD

DATE: August 3,,2010

SUBJECT: ORDER DENYING SAN DIEGO COASTKEEPER’S AND
ENVIRONMENTAL HEALTH COALITION’S MOTION FOR .
PROTECTIVE ORDER TO QUASH DISCOVERY BY NASSCO AND BAE

On January 29, 2010, | granted a discovery extension in the Order on Request for
Extension of Discovery Period on Tentative Cleanup and Abatement Order No. R9-
2010-0002 (January 29, 2010 Order). The January 29, 2010 Order extended the
discovery deadline for all parties to August 23, 2010. On July 22, 2010, BAE Systems
San Diego Ship Repair, Inc. (BAE) and the National Steel and Shipbuilding Co.
(NASSCO) served San Diego Coastkeeper and the Environmental Health Coalition
(together, the Environmental Groups) with Special Interrogatories, Requests for-
Production, Requests for Admission, Form Interrogatories, Deposition Notices, and
'Document Requests for Depositions. '

On July 30, 2010, the Environmental Groups filed the Motion for a Protective Order to
Quash Discovery by NASSCO and BAE (Motion). The Motion requests that | quash all
discovery propounded by NAASCO and BAE. NASSCO and BAE filed oppositions to
the Motion on August 2, 2010. On August 3, 2010, Advisory counsel sent an e-mail to
Ms. Witkowski requesting that she supplement the Motion with a meet and confer
declaration as required under California Code of Civil Procedure section 2016.040. Ms.
Witkowski submitted the meet and confer declaration on August 3, 2010. All
documents were distributed to the Designated Parties via e-mail. The Motion and meet
and confer declaration are attached to this Order.

The Motion is hereby denied. NASSCO and BAE do have a legitimate interest in
discovering information from the Environmental -Groups. While not a discharger, the
Environmental Groups are playing a significant role in the development of the Cleanup
and Abatement Order and Draft Technical Report. However, NASSCO and BAE
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should limit their discovery to carefully crafted questions that are not overbroad,
duplicative, and overly burdensome. All parties have limited time to respond to
discovery by August 23, 2010, and NASSCO and BAE should focus their efforts on
discovery that will produce useful and valuable information. Any documents requested
to be produced for depositions need only be produced at the first deposition.

'The Environmental Groups, NASSCO-and BAE are ordered to meet this week to
discuss the discovery and narrow the scope of the discovery. | highly encourage BAE
and NASSCO to use depositions to obtain information rather than lengthy
Interrogatories or Requests for Admissions. If the meeting does not resolve the
dispute, then the Environmental Groups may renew their Motion by filing a
supplemental declaration that details what changes to the discovery were achieved by
the meeting. | urge the parties to make every effort to come to an agreement during the
meeting. '

Attachment
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

In re: Tentative Cleanup and ' o Presiding Officer King
Abatement Order No. R9-2010-0002 : ' :
(Shipyard-Sediment Cleanup)

. SAN DIEGO COASTKEEPER’S AND ENVIRONMENTAL HEALTH COALITION’S

MOTION FOR PROTECTIVE ORDER TO QUASH DISCOVERY
BY NASSCO AND BAE AND MEMORANDUM IN SUPPORT .

On July 22, 2010,>NASS'CO and BAE sle_xmméd San Diego Coastkeeper and
Environmental Heélth Coalition with a tsuharﬁi of discovery requesfsj Together, the two
potentially responsible parties BAE and NASSCO sérvéd an astounding 841 discovery
requests on San Diego Coastkeeper and Environmental Health 'Co.aliti‘onA at once, nearly eight
months into the disbovery process, but with only' a montH remaining before dfsc'overy closed.
Yet neither San Diego Coastkeeper nor Environmental Health Coalition is a potentially
reéponsfble party that might bear liability for the cleanup. Instead, San Diego Coastkeeper an.d |
Environmental Health Coalition are participating in these administrative proceédings in order to
offer a public-interest perspective on the merits of the Tentative Cleanup and Abatement Order
and the Draft Technical Repért and providing the only voice the.public has in these proceedings.

The sheer volume of discovery réquests, in light of San Diego Coastkeéper"s and
Environmental Héalth Céaliﬁon’s limited\role in these proceedings, is unreasonable and '
oppressive. The fact that BAE and NASSCO waited until the 11th hour of the discovery process

to serve these requests, along with the content of the requests themselves, suggests that BAE

-and NASSCO served the discovery to harass San Diego Coastkeeper and Environmental

Health Coalition and to punish the public-interest groups for participating in the process—not

because the information is key to their claims. Moreover, given that the Cleanup Team plans to



submit a revised Tentative Cleanup Order and Draft Technical Report on August 27, 2010"—
after discovery responses are due—the discovery questiens,and responees may become moot.

L. | The Parties Have Been Unable to Resolve These Issues on Their Own.

Gabriel Solmer, counsel for San Diego Coastkeeper'.and Environmental Health Coalition,
spoke with NASSCO attorney Kelly Richardson on July 30, 2010 to discuss the discovery
issues. While Ms. Solmer and Mr. Richardson were not able to reach an agreement on behalf
of their clients.over the phone, Mr.-Richardson offered to sit down with counsel for San Diego

. Coastkeeper and Ehvironmental Health Coalition on August 2, 2010 to discuss the issue further.
However, neifher Ms. Selﬁwer nor Mr. Richardson was optimietic that a resolution could be |
reached on the issues without intervention of the Presiding Officer.

Ms. Solmer also spoke with BAE attorney Matthew Dart on July 30, 2010 in an attempt
to resolve the discovery issues. Ms. Solmer and Mr.' Dart were likewise unable to reach an
agreement on behalf of their clients over the phone. Mr. Dart offered to meet wfth counsel for
San Diego Coastkeeper and Environmental Health Coalition next week to discuss the issue
further. However, neither attorney was epfimistic that a resolution could be reached on the
issues Without intervention of the Presiding Officer.

For these reasons, San Diego Coastkeeper and Environmental Health Coalitioh
respectfl_Jlly requeef the Presiding Officer issue a protective order quashing all discoVery
NASSCO and BAE served on San"Diego Coastkeeper and Environmental Health Coalitioh on
July 22, 2010.

| NASSCO and BAE Have Served San Diego Coastkeeper and Environmental
Health Coalition with an Oppressive Amount of Discovery Requests.

Taken as a whole, the incredible_ volume of requests NASSCO and BAE served on San

Diego Coestkeeper and Environmental Health Coalition is unreasonable, oppressive, and

' See Cleanup Team’s Motion to Extend Discovery, June 15, 2010 at 5.
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harassing. One look at a summary of the types and number of requests NASSCO and BAE

served on July 22, 2010 illuminates the absurd enormity of the discovery requeéts:

TOTAL

Party Type of Request Answering Party Total
Requesting Requests
NASSCO Special Interrogatories San Diego Coastkeeper 85
NASSCO Special Interrogatories EHC ) 85
NASSCO Requests for Production San Diego Coastkeeper 44
NASSCO Requests for Production EHC 45
NASSCO Requests for Admission San Diego Coastkeeper 28
NASSCO Requests for Admission EHC 28
NASSCO Form Interrogatories—provide information | San Diego Coastkeeper 28
for each request for admission ' )
NASSCO Form Interrogatories—provide information | EHC 28 -
for each request for admission
NASSCO Depositions San Diego Coastkeeper and 1
EHC
NASSCO Document Requests for Deposition San Diego Coastkeeper and 22
EHC .
BAE Special Interrogatories EHC 92
BAE Special Interrogatories San Diego Coastkeeper 91
BAE Requests for Production EHC , 52
BAE Requests for Production San Diego Coastkeeper . 52
BAE Depositions - San Diego Coastkeeper 3
- BAE Depositions : EHC 4
BAE Total Document Requests for Dépositions | San Diego Coastkeeper 66
(22 each deposition) ' . :
BAE Total Document Requests for Each EHC 88
Deposition (22 each deposition)
841

By burying any potentially legitimate questions in a landslide of irrelevant, overbroad,

duplicative, and unduly burdensome questions, NASSCO and BAE have ensured that it will be

expensive and time-consuming fof San Diego Coastkeeper and Environmental Health Coalition

to wade through the flood of discovery to even determine which requests are legitimate and

which are not. This calculated attempt to drain the limited resources of public interest groups

involved in the process because of their unique and otherwise unrepresented perspective is a

blatant abuse of the discovery process, especially in thié administrative proceeding.

. NASSCO and BAE Served Excessive and Harassing Discovery.

A review of the discovery 'requests' reveals that the questions are not focused, pointed

ques’;idns necessary to NASSCO’s or BAE’s claims, but rather are overbroad, unduly
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burdensome, and not reasonably calculated to lead to the discovery of admissible evidence.2
Discovery includes a mountain of requests focused on communications, duplicative requesfs,
and requests that are laughably overbroad. .

A. Requests for Details about Communications are Overbroad,
Excessively Time-Consuming, and Harassing.

ﬂ The vast majority of the interrogatories and request for production focus on
“communications” San Diego Coastkeeper and Environmental Health Coalition have had with |
' various people about the Tentative Order, Draft Technical Report, or the oleanup site. BAE
“broadly defines “communications” to include “any and all contact whatsoever, 'whether by oral,

written, or electronic means, whether directly or indirectly, in any nature whatsoever, including,

| butl not limi.ted o, any correspondence, face-to-face conversation, telephonic conversation,...
electronrc transmission;... Internet, on-line service, electronic mail, letters, memoranda, reports,
or other media.”® NASSCO’s deﬂ'nition of_“communications” is si'milarly far-reaching.*

Not only are these requeste impossible fo answer accurately, completely, and truthfully
under oath,® but they are inordinately tim‘e-cons'uming and not reasonably calcula’red fo lead to
the discovery of admissible evidence about the merits of the order and the report.

Those communication-__fooused-interrogatories include questions such as:

« IDENTIFY all COMMUNICATIONS between YOU and any PERSON relating to the
SITE, TENTATIVE ORDER or TECHNICAL REPORT.®

e lDENTlFY all COMMUNICATIONS between YOU and John Robertus relating to the
SITE, TENTATIVE ORDER or TECHNICAL REPORT.”

2 For the Presiding Officer's reference, all discovery NASSCO and BAE served on Environmental Health
Coahtlon and San Diego Coastkeeper on July 22, 2010 is attached as an exhibit to this pleading.

See Requests for Production, definition of “Communication,” BAE to San Diego Coastkeeper.

* See Special Interrogatories, definition of “Communication,” NASSCO to San Diego Coastkeeper
(defining “Communications” as “written or verbal exchange of information by any means, including,
without limitation, telephone, telecopy, facsimile, or other electronic medium (including e-mail), letter,
memorandum, notes or other writing method, meeting, dlscussron conversation, or other form of verbal
expressron .

See Cal. Code Civ. Pro. 2030.250

Specral Interrogatory 55, NASSCO to San Diego Coastkeeper

7 Special lnterrogatory 50, NASSCO to San Diego Coastkeeper.
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« Identify all Communications between You and the RWQCB Relating to the Tentative
Order.and/or Draft Technical Report.®

« Identify all Documents Relating to the Communications You Identify in the response
to the preceding Special Interrogatory.®

e For every Communication You ldentify in response to Special Interrogatory No. 53,
Identify the Person on the RWQCB who You Commumcated with Relating to the
Tentative Order and/or Draft Technical Report

e For every Communication that You ldentify in response to Special Interrogatory No.
53, please specify to which fmdmg(s) m the Tentative Order and/or Draft Technical
Report such Communication relates."’

The following list enumerates the discovery requests that are communicatio_ns—related, either
asking to identify communications or produce documents relati'ng {o communications: -

1. NASSCO’s Special lnterrogatorles Nos. 40-58 for both San Diego Coastkeeper and

Environmental Health Coalition;

NASSCO’s Request for Production Nos. 20-44 for San Diego Coastkeeper;

NASSCO’s Request for Production Nos. 19-45 for Environmental Health Coalition;

NASSCO’s document requests for the Donald MacDonald Deposition Nos. 5-22;

BAE’s Special Interrogatories Nos. 1-43, 45-47, 50, 53-65, 67-68, 70, 73-92 for

Environmental Health Coalition;

BAE'’s Special Interrogatories Nos. 1-43 45-47, 50 61, 63-64, 66, 69-87, 89, for San

Diego Coastkeeper;

7. BAE’s Request for Production Nos. 1 2, 6-8, 10-34, 39, 41, 43, 45-46, 48, 50-51 for San
Diego Coastkeeper;

8. BAE’s Request for Production Nos. 1, 2, 6-8, 10-34, 39, 41, 43, 45-46, 48-49 for

. Environmental Health Coalition; and

9. BAE’s Document Requests for the Depositions of Bruce Reznik, Jen Kovecses, Clay
Clifton, Laura Hunter, Joy Williams, Diane Takvorian, Sonia Rodriguez No. 1-18.

RN

o

The sheer volume of discovery requests regarding communications is harassing and

unwarranted and provides grounds for the Presiding Officer to step in to the discovery process.

B. Many of the Discovery Requests are Duplicative.
Not only are most of the commiunications-related discovery requests irrelevant, but many
of them are duplicative. BAE already asked the Cleanup Team to pr_odu.ce “All Documents

Relating to any Communications between You and Environmental Groups regarding the

Specnal Interrogatory 53, BAE to San Diego Coastkeeper.

Spemal Interrogatory 54, BAE to San Diego Coastkeeper.

"% Special Interrogatory 55, BAE to San Diego Coastkeeper.
! Special Interrogatory 56, BAE to San Diego Coastkeeper.
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Tentative Order or the Draft Technical Report.”*?> Why, then, ask for the same informationlfrom
San Diego Coastkeeper and Environmental Health Coalition, other than to harass?

Similarly, BAE often requested the s.ame information from San Diego Coastkeeper end
Environmental Health Coalition more than once. Ih its deposition notice for San Diego _
Coastkeeper Executive Director Bruce Reznik, BAE demanded he bring: “ALL DOCUMENTS |
RELATING TO COMMUNICATIONS between YOU™ end the CLEANUP TEAM RELATING TO
the TENTATIVE ORDER and/or TECHNICAL REPORT."* This mirrors the language in BAE’s
Request for Producfion of Doeuments from San Diego Coastkeeper seeking “All Documents
Relating to any Communications with the Cleanup Team Relating to the Tentative Order and/or
Draft Technical Re’port."15 |

In fact, BAE asked for that same information from all San Diego Coastkeeper and all
Envifonmentel Health Coalition witnesses. " By demanding that San Diego Coastkeeper and
Environmental Health Coalition produce that information at each deposition and then scheduling

the first deposition for August 12, 2010—only 21 days after serving the discovery—BAE

ensured San Diego Coastkeeper Environmental Health Coalition would have even less time to

‘answer overbroad, excessive, time-consuming discovery requests.

C. The Discovery Requests are Designed to Harass and Punish San Diego
Coastkeeper and Environmental Health Coalition for Participating in
these Proceedings.

As a whole, the document requests are overbroad, unduly burdensome, and not

reasonably calculated to lead to the discovery of admissible evidence. The most blatantly

- overbroad requests include: .

12 Request for Production No. 11, BAE to Cleanup Team (subject to Motion to Compel)

® BAE defined “YOU” as the “Deponent, including without limitation, the Deponent’s employer...agents,
employees representatives, attomneys, ... and anyone else acting on your behalf’—meaning they ask for
all communications between the Cleanup Team and San Diego Coastkeeper.

BAE Deposition Notice of Bruce Reznik, Document Request No. 3.

Request for Production No. 6, BAE to San Diego Coastkeeper.

® BAE Deposition Notice of Clay Clifton, Document Request 3; BAE Deposmon Notice of Jen Kovecses,
Document Request 3; BAE Deposition Notice of Laura Hunter, Document Request 3; BAE Deposition
Notice of Joy Williams, Document Request 3; BAE Deposition Notice of Diane Takvorian, Document
Request 3; BAE Deposition Notice of Sonia Rodriguez, Document Request 3.

6 -



e All Documents Relating to any Communications between You and any Person
Relating to BAE Systems."’ _
o All Documents Relating to the Tentative Order and/or Draft Technical Report."®

e Al Doc;iments Relating to the Tentative Cleanup Levels proposed in the Tentative
Order.’

e ALL DOCUMENTS RELATING TO COMMUNICATIONS BETWEEN YOU and any

- PERSON RELATING TO the TENTATIVE ORDER and/or TECHNICAL REPORT. 20

» IDENTIFY the PERSON most knowledgeable regarding aquatic-dependent wildlife.?’

o IDENTIFY the PERSON most knowledgeable regarding aquatic wildlife.?

o IDENTIFY the PERSON most knowledgeable regarding human health risks.?®
These requests illustrate that neither NASSCO nor BAE carefully crafted targeted discovery
guestions for San Diego Coastkeeper and Environmental Health Coalition that would contribute
to'the key question in these proceedings: is the Tentative Cleanup and Abatement Order a
valid, scientifically supportable cleanup for contaminated sediments in San Diego Bay? These
overbroad questions show that that BAE and NASSCO are using this discovery process to drain

San Diego Coastkeeper’s and Environmental Health Coalition’s resources in an attempt to

eripple their ability to effectively participate in these proceedings on a going-forward basis.

- IV. Justice Requires Issuance of a Protecti\)e Order.

In egregious cases of discovery abuse like this one, a presiding officer has several tools
at his disposal to remedy the problem. A preSiding officer may issue a protective order where
“justice requires to protect any party or other natural person or organization from unwarranted
annoyance, ... Or oppression, er undue burden and'expense.”""’1 The presiding officer»may |

declare that “the set of'interrogatories, or particular interrogatories in the set, need not be

7 Request for Production No. 39, BAE to Enwronmentai Health Coalition.

Request for Production No. 3, BAE to Environmental Health Coalition.
19 Request for Production No. 5, BAE to Environmental Health Coalition.

2 BAE Deposition Notice of Bruce Reznik, Document Request 11; BAE Deposition Notice of Clay Clifton,
Document Request 11; BAE Deposition Notice of Jen Kovecses, Document Request 11; BAE Deposition:
Notice of Laura Hunter, Document Request 11; BAE Deposition Notice of Joy Williams, Document
Request 11; BAE Deposition Notice of Diane Takvorian, Document Request 11; BAE Deposition Notice of
Sonia Rodriguez, Document Request 11. '

21 Specnai Intemrogatory No. 67, NASSCO to Environmental Health Coalition.

*2 gpecial Interrogatory No. 65, NASSCO to Environmental Health Coalition.
2 Spemai Interrogatory No. 69, NASSCO to Enwronmentai Health Coalition.

# CAL. CIv. PrO. CODE § 2030.090(b).
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answered”? or he may find that the “number of specially prepared interrogatories is

unwarranted.”?®

The California Code of Civil Procedure also mandates that a court or presiding officer
“shall restrict the frequency or extent of use of a discovery method... if [ne] determines” that;

(1) The discovery sought is unreasonably cumulative or duplicative, or is

obtainable from some other source that is more convenient, less burdensome, or

less expensive. :

(2) The selected method of discovery is unduly burdensome or expensive, taking

into account the needs of the case, the amount in controversy, and the

importance of the issues at stake in the litigation.?”

Courts have recognized “the potential for promiscuous discovery imposing great
burdens, even though ultimately the probatlve value of the discovered material may be
guestionable,” and noted that “trial Judges must carefully weigh the cost, t|me expense and
disruption of normal business. resulting from an order compelling the discovery against the
. probative value of the material which might be disclosed_if the discovery is ordered.”28

Here, the discovery requests’ NASSC_O and BAE submitted to San Diego Coastkeeper
and Environmental Health Coalition are cumulatively unreasonable and duplicative. NASSCO’e
and BAE’s “careles’sly drafted discovery” leaves San Diego C;oastkeeper and Environmental
" Health Coalition facing “cost and inconvenience far outweighing the potential usefulness of the
material ordered to be produced.”® The California Supreme Court has recognized that “fishind
expeditions". like this that place “more burden upon the adversary than the value of the
information warrants” are “entirely improper.”*®

Further, the sheer volume of requests is unduly burdensome and expensive particularly

given that: (1) this is not litigation, (2) neither San Diego Coastkeeper nor Environmental Health

= - CAL. GIv. PRO. CODE § 2080.090(b)(1).
% CaL. CIv. PRO. CODE § 2030.090(b)(2).

2" CaAL. Civ. PRO. CODE § 2019.030.

zz Calcor Space Facility, Inc. v. Superior Court, 61 Cal. Rptr. 2d 567, 571 (Cal. Ct. App. 1997).
Id. ‘ :

% Greyhound Corp. v. Superior Court In & For Merced County, 364 P.2d 266, 280 (1961).
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Coalition are potentially responsible parties, and (3) San Diego Coastkeeper and Environmental
Health Coalition are not pursuing enforcement action against BAE or NASSCO.

Notably, NASSCO and BAE only submitted discovery to San Diego Coastkeeper,

Environmental Health Coalition, and the Cleanup Team. By targeting only San Diego-

Coastkeeper and Environmental Health Coalition with a barrage of overwhelming, irrelevant,
expensive, and overly burdensome d‘iscevery, NASSCO and BAE are abusing the discovery
process to harass San Diego Coastkeeper and Environmental Health Coalition.

V. The Protective Order Should Quash All Discovery Requests NASSCO and

BAE Submitted to San Diego Coastkeeper and Environmental Health
Coalition. ' i ‘

Justiee requires a protecti\re order that quashes all discovery requests NASSCO and
BAE submitted to San Diego Coastkeeper and Environmental Health Ceelition on July 2‘27 2010.
The amount of time and expens‘e it would take just to wade through the flood of discovery to
" - search for legitimafte discovery questions or fto craft ihdividual objections to each of the 841
requests is not just “unwarranted annoyance,” it is downright “oppressi[ve]...’;31

| This remedy is particulerly suitable because these discovery .requests could becorﬁe

moot when the Cleanup Team issues a revised Tehtative Cleanup and Abatement Order and
Draﬁ Technical Report at the end of August. Requiring San Diego Coastkeeper end
Environmental Health Coalition to respond to these excessive and harassihg requests NASSCO |
and BAE pro'pounded' merely because the discovery period was closingéand possibly as
“punishment” for objecting to the request for an exten.ded discoyery period—does not serve
justice.

Given'NA‘S_SCO and TBAE’s abuse of the discovery process up to this point, neither party
is entitled to avail itself of the privilege ef teking additional discovery against San Diego

Coastkeeper or Environmental Health Coalition. NASSCO’s and BAE’s procedural rights could

be protected by the Presiding Officer issuing an order setting a date for all parties to exchange

" 3" CAL. CIv. PRO. CODE § 2030.090(b).



expert reports after the revised Tentative Cleanup and Abatement Order and Draft Téc‘hnical
Report are released and then allow the parties a reasonable time to depose the authors of the
expert reports.** This would allow NASSCO and BAE an opportunity to vet any information that
San Diego Cdastkeeper and. Environmental Health Coalition put forward about the merits of the
revised Tentative Cleaﬁup and Abatement ‘Order and Draft Technical Report, while ensuring
that all discovery remain relevant and focused on the issues in these proceedings.

However, in the event the Presiding Officer determines that NASSCO and BAE should
receive a second attempt to propound legitimate discovery on San Diego Coastkeeper and
Environmental Health Cbalitibn, we urge the Preéiding Ofﬁcer to set strict limits on the number _
and topic of any additional discovery. Disco“\./ery should be limited to infqrmation that San Diego
Coastkeeper a.nd Environmental Health Coalition wili put forward af the hearing about the merits

“of the revfsed Tentative Cleanup and Abatement Order and Draft Technical Report. If allowing
additional diquvery, the Presiding Officer should also require NASSCO and BAE to justify the
number of ahy additional interrogatories they propound.®

CONCLUSION,

For the forégoing reasons, San Diego Coastkeeper and Environmental Health Coalition

’réspectfully request that the Presiding Officer issue a Protecfive Order guashing all discovery

BAE and NASSCO served on San Diego Coastkee.per and Environmental Health Coalition on

July 22, 2010.

%2 See CAL. EVID. CODE § 2034.230(b).
% See CAL. Civ. PRO. CODE § 2030.040(b).

10



. Respectfully Submitted on July 30, 2010 by:

Jill M. Witkowski, Cal. Bar No. 270281
~ Staff Attorney

San Diego Coastkeeper

2825 Dewey Rd, Suite 200

San Diego, CA 92106

619-758-7743

jill@sdcoastkeeper.org

On behalf of San Diego Coastkeeper and
Environmental Health Coalition
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DECLARATIAON OF GABRIEL SOLMER

|, Gabriel Solmer, declare as follows:

1.

| am Legal Director for San Diego Coastkeeper and counsel for Environmental Health Coalition in
this matter.

. I make this declaration based upon information and belief.

' On the afternoon of July 29, 2010, | called Kelly Richardson, counsel for NASSCO, to discuss San

Diego Coastkeeper’s and Environmental Health Coalition’s discovery issues. Mr. Richardson did

not answer the phone, so | left a voicemail. He did not return my call that afternoon:

On the morning of July 30, 2010 | directed San Diego Coastkeeper Staff Attorney Jill Witkowski

;co call Mr. Richardson, and Ms. Witkowski su‘bsequently did call Mr. Richardson to.dis_cuss the
d.iscover\‘/.issues. He was not available, so Ms. Witkowski left a voicemail expiaining that San
Diego Coa;stkeeper and Environmental Health Coalition would file the Motion to Quash that
afternoon if Mr. Richar_dsén did call back to ;jiscuss the issues.

L:/a:ce on the afternoon of July 30, 2010, Mr. Richardson phoned rﬁe to discuss the discdvery
issues. Mr. Richardson and | were not able to reach an agreement on behalf of our clients over |
thg phone. |

Mr. Richardson offered to sit down with counsel for San Diego Coastkeeper and Environmental
Health Coalition on August 2, 2010 to discuss the issue further. However, neither Mr
Richardson nor | am optimistic that a.resolution can be reached on the issues without
interventibn of the Presiding Officer given the timing issues with discovery responses due before-
the revised Cleanup and A_batement Order and Draft Technical Report are issued.. Also, because

San Diego Coastkeeper and Environmental Health Coalition allege that the sheer volume of

requests constitute an abuse of discovery given the environmental petitioners’ role in these

proceedings, | could not spare valuable, limited time holding NASSCO’s hand to point out each



10.

overbroad and duplicative diséovery request that NASSCO should not have issued in the first
place.

On the afternoon of July 29, 2010, | cailedlMichaeI Tracy, counsel for BAE, to discuss San Diego. '
Coastkeeper’s and Environmental Health Coalition’s discovery issues. Mr. Tracydid not answer
the phone, so | left a voicemail. He did n.ot return my call that afternoon:

On the morning of July 30, 2010 | directed San Diego Coasfkeeper Staff Attofney Jill Witkowski
to call Mr. Tracy, and Ms. Witkowski subseqqenfly did call Mf.ITracy to discuss the discovery

issues. He was not available, so Ms. Witkowski left a voicemail explaining that San Diego

-Coastkeeper and Environmental Health Coalition would file the Motion to Quash that afternoon’

if Mr. Tracy did call back to discuss the issues.

* At 4:30pm on July 30, 2010, BAE attorney Matthew Dart called me to discuss discovery issues.

Mr. Dart offered to discuss the issue further and to potentially remove some of the admittedly' o
duplicative discovery requests BAE propounded. However, Mr. Dart and | were unable to reach

an agreement on behalf of our clients over the phone. Neither of us was optimistic that a

resolution could be reached on-all of the issues without intervention of the Presiding Officer

given the timing issues with discovery responses due before the revised CIeahup and Abatement .
Order énd Dréft Technical .Report are issued. Also, because San Diego Coastkeeper and
Environmental Heaifh Coalition allege that the-sheer volume of requests constitute an abuse of
discovery given the environmental petitioners’ role in these proceedingé, | could not spare
valuable, Ifmited time holding BAE’s hand to point out each overbroad and duplicative diséovery _
request that BAE should not have issued in the first place.

Executed this 3rd day of August, 2010 at San Diego, California

By:
Gabriel Solmer
Attorney for San Diego Coastkeeper and EHC
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