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FROM: Craig M. Wilson
" Chief Counsel-
OFFICE OF CHIEF COUNSEL

DATE: April ¢, 2001

SUBJECT: REGULATION OF MODERNIZED POWER PLANTS UNDER THE
THERMAL PLAN OBIECTIVES FOR NEW AND EXISTING DISCHARGES

Background

The purposc of this memo is to discuss certain legal issues involved in regulating modemized
power plants under the State Board’s Thermal Plun. Duke Encrgy plans to modernize iwo of its
power plants, Morro Bay Power Plant in San Luis Obispa County (MBPP} and the South Bay
Power Plant in San Diego County (SBPP). Thesc plants were built in the 1950°s and 1960°s and
their cooling water discharges arc regulated us existing discharges under the Thermal Plan, At
SBIT the cooling water discharge occurs at the shoreline of San Diego Bay, which is an

enclosed hay. The MBPP discharge is a coastal discharge oceurring at the shoreline of southem
Estero Bay, which is not an cnclosed bay. Duke plans to moderaize both plants by completely
replacing the existing generation facilities with new systems that will be more efficient. The new
facilitics will be Jocated at the sume site as the old facilitics. The existing intakes and outfalle

will be used for caoling watcr. -

Issue

Will the discharges from the modernized MBPP und SBYPP be considered new or cxisting
discharges under the Thermal Plan?

Conclusion

Ag long as there is not a material change in the discharges, they should be considered existing
discharges under the Thermal Plan.
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Discyssion

Thermal Plan Objcctives: The designation of cooling water discharges as “new” or “existing” i
significant becausc of the differences in applicable water quality objectives. Ifa discharge to
coastal waters or an enclosed bay is deemed cxisting, the Thermial Plan only tequives limitations
necessary to assure protection of the beneficial uscs. The State Water Board, in SWRCE Order
WQ 83-01, interpreted this objective to mean reasonable protection of beneficial uses so that

some degradation is permissible.

Ifa thennal discharge to coustal waters, such as the MBPP discharge, is deemed to be a new
dischargc, much more steingent ntumeric water quality objectives apply. These inchide a
requirement that the temperature not exceed recciving water temperatuce by more than 20°F and
that the discharge not cause natural water temperatire to rise more than 4°F at the shoreline, the
ocean substrate or 1,000 feel from the discharge systens. Also, the discharge must be located in
the open occan away {rom the shorcline and must achieve dispersion through the vertical water

column,

Ifitis deemed 2 new discharge, the modernized SBPP discharge to an enclosed bay would have
to comply with similay numeric water quality objectives for new discharges to cnclosed bays.

These water quality objectives provide:

“(}) The maximum temperature of waste discharges shall not exceed the natural
temperature of the receiving wator by more than 20°F.

“(2) Thermal waste discharges having 1 maximum temperature greater than 4°F
above the natural temperature of the recciving water are prohibited.”

These waier quality objectives scem contradietory, but the terms “temperature of waste”, used in
subsection (1), and “thermal waste”, used in subsection (2), have different meanings. *“Waste”
relers to all wasic constifuents in the discharge. (Wat, C. § 13050.) “Thermal waste” means

only cooling water and industrial process water used for the purpose of transporting waste heat.
(Thermal Plan p. 1.) In the case of SBPP which discharges cooling watgr, the contrélling
objective would be the prohibition of a discharge exceeding 4°F over reeeiving water

temperature.

Neither MBPP nor SBPP, as planned for modernization, will comply with all the nuwmeric water
guality objectives for new discharges. Alse, modernized MBPP will not comply with the
ofl-shore dischargo requirement. However, Duke has an opportunily ta obtain a varance from
these objectives, This variance is authorized by Clean Water Act scetion 3 16(s) and is
incorporated in the Thermal Plan as follows;
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“Regional Bourds may, in accordance wilh Section 316(a} [of the Clean Water
Act} . . . grant an exeeption to Specific Water Quality Objectives in this Plan.
Prior to becoming effective, such cxception and altemative less stringent
requirements must reccive the concurrence of the State Board.”

The variance may be granted under Clean Water Act scotion 316(a) if the Board finds thal state
water quality standards are move stringent than necessary to protect a balanced, indigenous,
community of fish, shellfish and wildhfe in and on the receiving water body. This is referred to
as the BIC standard. In determining whether a BIC is being protected, the Board must consider
all pollutants and other impacts affecting the BIC. (40 C.F.R.§ 125.73.) Itis possibie that even
in cases where the thermal discharge has no adverse effect on aquatic life, the Board might not
be able to support a BIC determination because aquatic life was degraded by some other
mechanism, such as larval entrainment by the intake system, turbidity, or low dissolved oxygen.
Therefore, it is possible that 2 vaviance might not be available to Duke, cither because of hamm to
aqquatic habitat cuused by the heat discharge, the cooling water intake system or other pollatant
sources. Additional scicntific study would be nccded before such determination couid be made,

Definitions of Existing and New Discharecs: Regardless of the consequences, the question of
whether the thermal discharges from Lhe modemized plants sre regulated as new or existing
discharges moust be based on the language in the Thermal Plan. A review of this language
indicates that the discharges from the modemized MBPP or SBPP would be considered cxisting

discharges as long as there has not been a material change in the existing discharge.’

The Thermal Plan defines an existing discharge as:

“Any discharge (2) which is presently taking place,” or (b) for which waste
discharge requirements have been eslablished and construction commenced prior
to adoption of this plan, or (c) any material change in an existing discharge for

S )

! This conclusion supersedes the conclusion on the same issve in the Offive of Chict Counsel memo dated

March 24, 1999, addressed tn David Maul of the California Energy Commission, page 7. That opinion was based
upon certain incorrect assumphions of fact  First if inconectly assumed there would be s rnateriat change in
discharges when old plants are modemized due 10 nercased heat and increased wimber of dischurge hours per day
or year, ‘Uhat is not necessanily the case. Second, the opinioa sssumes that if an old plant 15 replaced by a new plant,
the discharge is not existing, However, as discussed below, the focus of the Thermal Plan tanguags is not on the
facility causing the discharge but on the discharge #tself. Finally, the Thennal Plan policies relicd on in fhe memo
were based only on siaff specnlation. Division of Water Quality stulf buve found only a limited administrative
record for the Thermal Plan and ne decumentation i the record regarding tho policy behind this Thermal Plan
provision. In contrast, duc to the cocgy crisis, Govemor Davis has established the policy requiring the SWRCB to
ensure that power plants are not precluded fom operating as a result of thermal timits,

2 wpregently” is nut defined but it is reasonable 1o interpret il to refer to the time of Thermal Plan adoptinn,
Janwary 7, 1971 as this provision was in the oxiginal version of the Thermal Plan. This date will be referred to

simply at 1971,
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which construction has commenced prior to adoption of this plan.” (Thermal Plan
p.2)

The plan specifics that SBPP is an existing discharge. (Thermal Plan p. 2.) Whilc not specified
in the Thermal Plan, MBPP was constructed before the Thermal Plan was adopted in 1971 and
has been deemed an existing discharge under its NPDES permit.

The Thermal Plan defines a new discharge as a discharge that “is not presently lakmy place
unless waste discharge requirements have been established and construction has commenced”
prior to plan adoption or “which is presently taking place and for which a material change is
proposcd but no construction has commenced.”

Therz s no question that the pre-modermization discharges fiom MBPP and SBPP are existing
discharges. To determine whether the post-modernization discharges are exssting or new
discharges onc must consider the definition of new discharges, which says nothing about changes
jn the facility generating the discharge. If the MBPP or SBPP plants were merely 10 be repaired
or updated, there would be no question that the discharges would still be existing discharges.
There is nothing in the definition suggesting that replacement of the old power plants with more
efficient new plants, makes the discharges new. Insiead the definition focuses on the discharge
itself and so the determination must be based on the discharge. At MBPP and SBPP, the same
discharge systemns will be used to discharge the same type of waste from the same type of facility
(gas powered electrical generating plant). The discharges are esgentially the same, regardless of
changes in the facility generating the discharge. Thus, unless matevially changed, the
post-modernization discharge is the same discharge that existed before modernization.

‘This interpretation {5 reinforced by the confrast between Thermal Plan language and related
federal regulations defining a “new source” or “new discharger”. (40 C.F.R § 122.2,) These
federal regulations provide, in pertinent part, that when an older facility is compicrely replaced,
the new Facilily becomes a “new source” ar a “new discharger” and it loses its exemption from
federat technology based offluent limitations that were adopted after the original fucility was
constructed. The peormit for the replaccment facility also loses its exemption from NEPA and
CEQA. (40 C.F.R.§122.29; Wat. C. § 13389.)° The fact that federal law focuscs on the
facility, and the state Thermal Plen focuses on the discharge, without mentioning the status of the
facility, indicates that under the Thermal Plan, facility replacement is not relevant to
determination of new and existing discharges. [f the SWRCB had intended facility replacement
10 be a consideration, il would have said s, just as the federal regnlation drafters did.

3 In the case of MBPP and SBPP Duke concedes that the modemized plants sre replacewents and will be new
sotrees, subject Lo more stingent regulation under the Clean Water Act and CEQA.
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While facility replacement is not to be considered in determining whelher the discharges arc new
or existing, it is essential that there not be a matcrial change in the discharge after modernization.
‘I'ne concept of malerial change is found in the Forter-Cologne Act amd clarifying regulations.*

Water Cade section 13260(c) mandates that every discharger must file a report of waste
discharge for any material change or proposed change i the “character, location or volume of
the discharge.” SWRCB regulations define a material change us foliows:

“A matcrial change in the character, location, or volume of the discharge
requiting a waste discharge report includes, but is net limited to, the following:

(a} Addition of 2 major industrial wastc discharge te a discharge of essentially
domestic sewage, or the addition of a new process or product by an
industrial fucility resulling in a change in the character of the waste.

(b) Signiﬁcam change in disposal methed, e.g., change from a land disposal (o
a divect discharpe to walcr, or change in the méthed of treatment which
would significamly alter the characteristics of the waste. :

(c) Significant change in the disposal area, ¢.g., moving the discharge to
another drainage ares, to a different water body, or to a disposal arca

sigmificantly removed from the original area potentially cansing different
water quality or nuisance problems.

() Increase in flow beyond that specified in the waste discharge
requirements.

(¢) Increase in area or depth to be used forsolid waste disposal beyond that
specified in the waste discharge requirements.”
(Cal. Code Regs., tit- 23, § 2210)

Duke asseris there will be no material change in the discharges after modermzation because the
character, location and volume of discharge will not change. Therce is no dispute the discharge
locations will not change. The volume discharged will not be increased but may be reduced.

A volume reduction is not a material change because the regulation indicates that a change in
volume is material only if it is beyond the volume specified in waste discharge requirements.
Puke also asserts that there will be ne change in character of the discharge becavse the
miodenized plants will be using essentially the same industrial process und because of improved
elficiency, that process will reduce heat, the major pollutant in the discharge.

* The Purlcr—Coiugne provision was in place prior to the 1971 adoplion of the Thennat Plan. (Stats, 1969 c.482,
§ 15.) The regulatory provisions wore in place prier ta adaption of the most recent versiun of the Thevmal Plan in
1975. (SWRCB Res. 75-89.)
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Whether thase assertions by Duke are accurate or not is beyond the scope of this memo. The
determination of material change must be made by the Regional Board. The Central Coast
Regional Board staff have asked what baseline to consider when determining if 2 material
chauge will occur. Because Water Code section 13260 requires a report of waste discharge be
fited if 2 material change accurs or is proposed, the comparison should be made to the previous
report of waste discharge and the existing waste discharge requircments. If the character,
location, and volume of the discharge are not malerially different from those deseribad in the
previous report of waste discharge and permitted in the cxisting waste discharge requirements
there is not a change.

Conclusion

Detenminabion of whether a dischargs is new or existing under the Thermal Plan depends on the
character, location and volume of the discharge and not whether the facility genevating the
existing discharge has been repaired, upgraded or totally replaced. If there is an existing
discharge, and the discharging facility is replaced, the discharge from the modemized facility
will be an cxisting facility under the Thermal Plan, as long as there has not been a material
change in the discharge. - The Regional Board issuing the permit for the new facility will deeide -

- whether there will be a material change in the dxscb.argc

ce:  Jennifer Soloway, OCC

ISSolowayldiherylford
(5-04-01
ihorydiZemwiss--thesmal plan otjectives memo to rbriggs. dog
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