











CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

In the matter of: COMPLAINT NO. R9-2013-0152
FOR

City v/ Encinitas ADMINISTRATIVE CIVIL LIABILITY

USS Cal Builders, Inc.

Hall =~ >perty Park Violations of Order Nos.

2009-0009-DWQ and
R9-2007-0001 and
Basin Plan Prohibition 14

Plac D: SM-802594, CW-222765

November 21, 2013

TH CITY OF ENCINITAS AND USS CAL BUILDERS, INC. ARE HEREBY
GI' N NOTICE THAT:

1.  The City of Encinitas (City) and USS Cal Builders, Inc. (collectively
Jischargers) have violated provisions of law for which the California
Regional Water Quality Control Board, San Diego Region (San Diego Water
3oard) may impose civil liability pursuant to section 13385 of the California

Nater Code (CWC).

2. This Administrative Civil Liability Complaint is issued under authority of
CWC section 13323.

3. The City submitted a Notice of Intent for coverage under State Water
Resources Control Board Order No. 2009-0009-DWQ, NPDES No.
CAS000002, National Pollutant Discharge Elimination System (NPDES)
General Permit for Storm Water Discharges Associated with Construction
and Land Disturbance Activities for the construction of a 43-acre community
park known as Hall Property Park (Project) in San Diego County, California.
The City, as the Legally Responsible Party identified USS Cal Builders, Inc.
as the developer responsible for all land disturbance and construction
activities. The Dischargers are required to construct the project in
compliance with the requirements of Order No. 2009-0009-DWQ by using
the Best Available Technology Economically Achievable (BAT) and Best
Conventional Pollutant Control Technology (BCT).
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10. Prohibitions and Receiving Water Limitations A.3 of Order No. R9-2007-
0001 states, “Discharges from MS4s that cause or contribute to the violation
of water quality standards (designated beneficial uses and water quality
objectives developed to protect beneficial use) are prohibited.”

11. Effluent Standard V.A.2 of Order No. 2009-0009-DWQ states, “dischargers
shall minimize or prevent pollutants in storm water discharges and
authorized non-storm water discharges through the use of controls,
structures, and management practices that achieve the BAT for toxic and
non-conventional pollutants and BCT for conventional poliutants.”

12. Section D.2 of the Jurisdictional Urban Runoff Management Program
Construction Component of Order No. R9-2007-0001 states, “Each
Copermittee shall implement a construction program which meets the
requirements of this section, reduces construction site discharges of pollutants
from the MS4 to the MEP, and prevents construction site discharges from the
MS4 from causing or contributing to a violation of water quality standards.”

AL..ZGED VIOLATIONS

13  he Dischargers violated Basin Plan Prohibition 14 and Discharge
rohibitions 111.A and lll.B of Order No. 2009-0009-DWQ, by discharging
adiment from the Project to Rossini Creek upstream of San Elijo Lagoon
n December 13, 2012 and March 8, 2013.

14  he Dischargers violated Effluent Standard V.A.2 of Order No. 2009-0009-
WQ by failing to implement adequate controls, structures, and
):anagement practices at the Project from the commencement of
nstruction activities on October 8, 2012 through December 27, 2012 and
gain from January 8, 2013 through March 8, 2013.

15  he City violated Prohibitions and Receiving Water Limitations A.1, A.2, and
.3 of Order No. R9-2007-0001 by allowing the discharge of sediment from
ie Project into the MS4, Rossini Creek and San Elijo Lagoon on December
3, 2012 and March 8, 2013.

16  he City violated section D.2 of Order No. R9-2007-0001 by failing to
squire the Project to comply with the requirements of Order No. 2009-0009-
WQ from October 8, 2012 through December 13, 2012 and again from
anuary 8, 2013 through March 8, 2013.
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PROPOSFD LIABILITY

: 1385, subdivision (e), in determining the amount
Diego Water Board shall consider the nature,
jravity of the violations, whether the discharges
r abatement, the degree of toxicity of the
t to the Dischargers, the ability to pay, the effect
) continue in business, any prior history of
»ability, economic benefit or savings, if any,

and other matters as justice may require.

blishes a methodology for assessing

he use of this methodology addresses the factors
lered when imposing a civil liability as outlined in
subdivision (e). The required factors have been
alleged herein using the methodology in the

lined in detail in the Technical Analysis and

)ie above facts, the applicable law, and after

ion methodology in section VI of the
;ommended that the San Diego Water Board
the Dischargers in the amount of $430,851 for
1 and set forth in full in the accompanying

", 2013.
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Si¢ ed pursuant to the authority delegated
by wie Executive Officer to the Assistant
Executive Officer.

At chment 1. Penalty Methodology Decisions

Sh RTS: Place ID: SM-802594, CIWQS: Place ID: CW-222765
Violation ID: 850270 Violation ID: 956776
WDID: 37C357837 WDID: 9000510816
Reg. Measure ID; SM-414258 Order No.: R9-2013-0152
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Order No. 2009-0009-DWQ, NPDES No. CAS000002

San Diego Water Board
Order No. R9-2007-0001, NPDES No. CAS0108758

And

Water Quality Control Plan, San Diego Basin, Region 9
Waste Discharge Prohibition 14

November 21, 2013
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Ord:  No. 2009-0009-DWQ identifies effective erosion control measures such as
pres._rving existing vegetation where feasible, limiting disturbance, and stabilizing
anc' ->-vegetating disturbed areas as soon as possible after grading or

col uction activities. Order No. 2009-0009-DWQ further identifies erosion

col | BMPs as the primary means of preventing storm water contamination.

Or No. 2009-0009-DWQ identifies « liment controls as the secondary means
of  venting storm water contamination. Order No. 2009-0009-DWQ further
ste..__ that when erosion control techniques are ineffective, sediment control
tech-iques should be used to capture any soil that becomes eroded.

Sto n Water Pollution Prevention Plan

Oraor No. 2009-0009-DWAQ requires the creation of a Storm Water Pollution

Pre tion Plan (SWPPP) developed by a Qualified SWPPP Developer (QSD).
SW  Ps are required to detail the types of BMPs that will be implemented at a
cor iction site based on the site characteristics, proximity to, and sensitivity of,
rec ng waters, and the associated risk level.

Orc  No 7109-0009-DWQ also requires dischargers to ensure all BMPs
ide ed in the SWPPP are implemented by a Qualified SWPPP Practitioner
Q™).

Ris Based Permitting Approach

Or - No. 2009-0009-DWQ requires dischargers to determine the sediment and
rec /ing water risk associated with each construction site. Order No. 2009-

000 -DWAQ identifies three risk levels, (1, 2 or 3) based on a project’s sediment
risl he relative amount of sediment that can be discharged, given the project
loc on and details), and receiving water risk (the risk that sediment discharges
po to the receiving waters).

Or r No. 2009-0009-DWQ further states that because Risk Level 2 and 3

co ruction sites pose a higher risk to water quality, additional requirements for
the pplication of sediment controls are imposed on these types of projects.

Or r No. 2009-0009-DWQ prescribes effluent standards, site management,

no.. storm water management, erosion control, sediment control, run-on and run-
off control, inspection, maintenance and repair, and rain event action plan
(P=AP) requirements for each risk level. The City calculated the risk level for the
P :ct as a Risk Level 2 due to a low threat of sediment loss and San Elijo

Li Hon being a sediment-sensitive waterbody.
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Risk Level 2 projects are required to minimize or prevent pollutants in storm
water discharges through the use of controls, structures, and management
practices that achieve BAT for toxic and non-conventional pollutants and BCT for
conventional pollutants Risk Level 2 projects must implement effective soil
cover for inactive' areas, effective perimeter controls to sufficiently control
erosion and sediment discharges, and appropriate erosion control BMPs (runoff
control and sonl stabilization) in conjunction with sediment control BMPs for areas
under active? construction.

Risk Level 2 projects are also required to effectively manage all run-on, all runoff
within the site, and all runoff that discharges off the site, conduct weekly BMP
|nspect|ons develop a REAP, conduct visual inspections during qualifying rain
events,® and perform sampling and analysis of storm water discharges.

San Diego Water Board Order No. R9-2007-0001

Order No. R9-2007-0001* prohibits discharges into and from MS4s in a manner
causing, or threatening to cause, a condition of pollution, contamination, or
nuisance (as defined in California Water Code (CWC) section 13050), in waters
of the state, prohibits discharges from MS4s containing pollutants which have not
been reduced to the maximum extent practicable (MEP), and prohibits
discharges from MS4s that cause or contribute to the violation of water quality
standards.

Order No. R9-2007-0001 requires municipalities to establish, maintain, and
enforce adequate legal authority to control poilutant discharges into and from its
MS4 through ordinance, statute, permit, contract or similar means. Grading
ordinances must be in place and enforced to achieve compliance with the
requirements of the Order.

! Inactive areas of construction are areas that have been disturbed and are not scheduled to be
re-dlsturbed for at least 14 days.

2 Active areas of construction are areas undergoing land surface disturbance. This includes
construction activity during the preliminary stage, mass grading stage, streets and utilities stage
and the vertical construction stage.

3 A qualifying rain event is any event that produces 0.5 inches or more precipitation within a 48
hour or zater period between rain events.

* On May 8, 2013, the San Diego Water Board adopted Order No. R9-2013-0001,which
supersedes Order No. R9-2007-0001. Order No. R9-2013-0001 became effective June 26, 2013.
The requirements of Order No. R9-2007-0001 referenced in this Order remain unchanged. The

dates of noncompliance referenced in this Order are during the effective period of Order No. R9-
2007-0001.
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Section 23.24.370 of the City’s Municipal Code addresses wet season work at
con: ‘uction sites. It states that “Grading shall be minimized during the wet

sea n to the extent feasible. Grading operations shall be phased as necessary
to allow minimal exposure of disturbed soils during grading operation. If grading
does occur during the wet season, the City Engineer may require the applicant to
img ‘- ment additional best management practices for any rain event that may
occ... No grading permit shall be issued for work occurring from October 1 to
Apr 30 unless the plans include details of protective measures, including de-
silti  basins or other temporary drainage control measures, or both, as may be
dee ed necessary by the City Engineer to protect adjoining public and private
proj. -rty or the Waters of the State from damage by erosion, flooding, or the
deposit of mud or debris which may originate from the site or result from grading
ope tions.”

Se( n 23.24.390 of the City’s Municipal Code addresses erosion control

ma enance. It states that, “After each rainstorm exceeding %-inch in a 24-hour
pet 1, silt and debris shall be removed from all temporary check berms and

des Ing basins and the basins pumped dry.”

On =ptember 24, 2012 the City sent all the construction entities within its
juri iction a notification with the City’s municipal code requirements for
col ruction sites (Appendix A).

Orc - No. R9-2007-0001 also requires municipalities to create and implement a
Jui._Jictional Urban Runoff Management Program (JURMP). JURMPs must
cor*1in a construction component that requires inspections of construction sites
eve / other week, at a minimum, during the wet season if the construction site is
1 &..e or more and tributary to a Clean Water Act section 303(d) listed water

boc impaired for sediment. The inspections are to ensure that construction

pr¢ cts are complying with the requirements of Order No. 2009-0009-DWQ and
the )cal ordinances required by R9-2007-0001. The City employed a contractor,
Geupacifica, to conduct its inspections at the Project.

Ha Property Park Construction Project

Or Aarch 29, 2010 the City submitted a Notice of Intent (NOI) for coverage
un--r Order No. 2009-0009-DWQ for the construction of the 43-acre Project
loc...ed immediately west of Interstate 5, between Santa Fe Drive to the north,
an~ Warwick Avenue to the south (Appendix B). In its SWPPP, the City

ide lified Rossini Creek as a sensitive wetland habitat, and San Elijo Lagoon as
a v_nsitive receiving water body. Rossini Creek is located adjacent to the park at
its western boundary. Rossini Creek discharges into San Elijo Lagoon
approximately two miles to the south (Figure 1).
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Ge acifica’s inspection report on January 18, 2013 referenced the need for

US Cal Builders to again address an email from the City’s QSD requiring

sta ization of exposed slopes (Appendix S). The January 18, 2013 email was
refc :nced again during seven subsequent inspections through January 30, 2013
(Ap.-endix T). USS Cal Builders did not address the deficiencies until City staff
il ted the site, and required corrections (Appendix U). City inspection

r » indicate that corrections were made on or about February 4, 2013.
< juent City inspection reports indicate that no additional corrective action
v quired until March 7, 2013 when BMP maintenance was required prior to a

for- - asted storm event.
Ma h 8, 2013 Discharge Event

On arch 8, 2013, the City notified the San Diego Water Board that the sediment
ba¢ .. s at the Project had reached capacity and overflowed during a storm event.
Bec~use the basins were not constructed with overflow pipes, the discharged

sto water came into contact with on-site sediment that discharged into the

Ciy MS4, tributary to Rossini Creek and San Elijo Lagoon.

The lischarge occurred because the Dischargers failed to pump the basins dry
pric 0 the March 8, 2013 storm event to ensure adequate freeboard to capture
rair |l from the storm. Prior to the discharge, QSP and City inspections failed to
idel fy the need to maintain the sediment basin BMPs, thereby violating Order
No. -109-0009-DWQ. The inspections also failed to require compliance with the
Ciy ordinance requiring basins to be pumped dry after each rain storm
exc..ding Ya-inch. National Weather Service rainfall data indicates that there
wer~ *hree rain events (January 7, 2013, 0.40-inches, January 25, 2013, 0.39-
incl s and February 20, 2013, 0.33-inches) after which the basins should have
bee pumped dry, prior to the March 8, 2013 1.30-inch rain event that resulted in
a s« ment discharge.

The ity issued a Notice of Violation to Cal USS Builders for the March 8, 2013
disc-arge, but issued a warning rather than a monetary penalty in its
Adr istrative Citation (Appendix V).

Ber._ficial Uses of Affected Waters

The lasin Plan designates beneficial uses for all surface and ground waters in
the an Diego Region. These beneficial uses “form t- - cornerstone of water
quamy protection under the Basin Plan” (Basin Plan, Chapter 2). Beneficial uses
are defined in the Basin Plan as “the uses of the water necessary for the survival
or well-being of man, plants and wildlife.”
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The Basin Plan also designates water quality objectives to protect the designated
beneficial uses. CWC section 13350(h) defines “water quality objectives” as “the
limits or levels of water quality constituents or characteristics which are
established for the reasonable protection of beneficial uses of water or the
prevention of nuisance within a specific area.”

Water quality objectives are numerical values for water quality constituents or
narrative descriptions based on sound water quality criteria needed to protect the
most sensitive beneficial uses designated for a water body.

The Basin Plan has designated the following beneficial uses for San Elijo
Lagoon:

Contact Water Recreation (REC-1)

Non-contact Water Recreation (REC-2)

Preservation of Biological Habitats of Special Significance (BIOL)
Estuarine Habitat (EST)

Wildlife Habitat (WILD)

Rare, Threatened, or Endangered Species (RARE)

Marine Habitat (MAR)

Migration of Aquatic Organisms (MIGR).

Impaired Water Bodies

Section 303(d) of the Clean Water Act requires Regional Water Boards to identify
waters that do not meet, or are not expected to meet, water quality standards
after the implementation of certain technology based controls, and schedule
them for development of Total Maximum Daily Loads (TMDLs). A TMDL
determines the amount of pollutants that can be discharged to receiving waters
without the water quality objectives being exceeded. The sediment discharge to
Rossini Creek entered San Elijo Lagoon, an impaired water body for
eutrophication, indicator bacteria, and sedimentation/siltation. Currently it is
estimated that approximately 150 acres of the §90-acre Lagoon are impaired for
sedimentation/siltation. A TMDL addressing the sedimentation impairment in the
lagoon is scheduled to be completed before 2020.

The discharge of sediment from the Project has contributed to the further
impairment of San Elijo Lagoon for sedimentation/siltation. Excessive
sedimentation around the mouth of the lagoon results in decreased circulation
and tidal flushing. This can, in turn, trigger the need for increased anthropogenic
management of the lagoon mouth opening, or absent such management, can
result in anoxic conditions, and subsequent fish kills. Sedimentation also
proliferates invasive plant and animal species within the lagoon.
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The City violated Prohibitions and Receiving Water Limitations A.3 of Order
No. R9-2007-0001 which states, “Discharges from MS4s that cause or
contribute to the violation of water quality standards (designated beneficial
uses and water quality objectives developed to protect beneficial use) are
prohibited.”

2. Failure to Prevent Pollutants in Storm Water Discharges — Against
~vth Dischargers

The Dischargers violated Effluent Standard V.A.2 of Order No. 2009-0009-
DWQ which states, “dischargers shall minimize or prevent pollutants in
storm water discharges and authorized non-storm water discharges through
the use of controls, structures, and management practices that achieve BAT
for toxic and non-conventional pollutants and BCT for conventional
pollutants.”

3. Failure to Implement an Adequate Jurisdictional Urban Runoff
Management Program — Against City Only

The City violated section D.2 Jurisdictional Urban Runoff Management Program
Construction Component of Order No. R9-2007-0001 which states, “Each
Copermittee shall implement a construction program which meets the
requirements of this section, reduces construction site discharges of pollutants
from the MS4 to the MEP, and prevents construction site discharges from the
MS4 from causing or contributing to a violation of water quality standards.”

C. DETERMINATION OF ADMINISTRATIVE CIVIL LIABILITY

Pursuant to CWC section 13385, any person who violates waste discharge
requirements issued pursuant to Chapter 5.5 of the CWC (i.e., NPDES Permits)
shall be liable civilly.

Pursuant to CWC section 13385(c), the maximum civil liability that the San Diego
Water Board may impose for a violation of an NPDES permit is ten thousand
doliars ($10,000) for each day the violation occurs and/or ten dollars ($10) per
gallon discharged but not cleaned up that exceeds 1,000 gallons.
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. Sediment discharges cause acute effects on the invertebrate aquatic
community.

T : Enforcement Policy defines above moderate for discharge violations as:
More than moderate threat to beneficial uses (i.e., impacts are observed
or likely substantial, temporary restrictions on beneficial uses (e.g., less
than 5 days), and human or ecological health concemns.)

Fa..or 2: Physical, Chemical, Biological or Thermal Characteristics of the
Disrharge

T.._ discharge of sediment to receiving waters poses a moderate risk or threat
to potential receptors because:

=. Sediment discharges diminish the physical quality of in-stream waterways
by altering or obstructing flows and affecting existing riparian functions.

» Sediment acts as a binding carrier to other toxic constituents like metals
ind organic contaminants (i.e. pesticides and PCBs). It is possible, if not
kely, that these toxic constituents were present in the discharged
,ediment, since the Project site was a former agricultural operation, with
;ontaminated sediment.

sediment discharges affect the quality of receiving waters and the ability
o support habitat related beneficial uses by reducing visibility and
mnpacting biotic feeding and reproduction.

Al ingly, the Prosecution Team assigns a score of 2 out of 4 to Factor 2 of
th 1alty calculation. The Enforcement Policy defines moderate as:

Jischarged maternial poses a moderate risk or threat to potential receptors
i.e, the chemical and/or physical characteristics of the discharged
1aterial have some level of toxicity or pose a moderate level of concern
agarding receptor protection).

Fe 3: Susceptibility to Cleanup and Abatement
Pu..... it to the Enforcement Policy a score of 0 is assigned for this factor if 50

per~~nt or more of the discharge is susceptible to cleanup or abatement. A
scc  of 1 is assigned to this factor if less than 50 percent of the discharge is
su: ptible to cleanup or abatement.
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Less than 50 percent of the discharge was susceptible to cleanup or abatement.
Accordingly, a score of 1 (one) is assigned to the penalty calculation for Factor 3.

Final Score — “Potential for Harm”

Based on the above determinations, the Potential for Harm final score for these
discharge violations is 7 (seven).

Step 2 — Assessments for Discharge Violations

CWOC section 13385 states that a Regional Water Board may impose civil liability
on a daily basis, a per gallon basis, or both. Due to the difficulty in accurately
determining the volume of sediment discharged during the two documented
discharge events, civil liability was only calcuiated on a per day basis for these
violations.

Per Day Assessments for Discharge Violations

a. Extent of Deviation from Requirement

The Prosecution Team has assigned a Deviation from Requirement score of
“‘major” because:

a. Order No. 2009-0008-DWQ prohibits all discharges other than storm water
from construction sites to waters of the United States unless otherwise
authorized by an NPDES permit. Pollutants were discharged to waters of
the United States from the Project on at least two occasions.

b. Order No. R9-2007-0001 prohibits: (1) discharges into and from MS4s
that cause or threaten to cause a condition of pollution, contamination, or
nuisance, (2) discharges which have not been reduced to the MEP, and
(3) discharges that cause or contribute to the violation of water quality
standards. Pollutants were discharged into and from the MS4 that were
not reduced to the MEP and caused or threatened to cause a condition of
pollution, contamination, or nuisance.

The Enforcement Policy defines major for discharge violations as:
The requirement has been rendered ineffective (e.g., discharger disregards

the requirement, and/or the requirement is rendered ineffective in its essential
functions).
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