STATE OF CALIFORNIA—THE RESOQURCES AGENCY

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2800
SAN FRANCISCO, CA 94105-2219

VOICE AND TDD (215) 904- 5200 Click here to go
FAX (415} 904- 5400
to the report addendum.

W16a

RECOMMENDED
REVISED CONDITION COMPLIANCE
FINDINGS

November 21, 2008
To: To Commissioners and Interested Parties
From: Peter Douglas, Executive Director

Alison Dettmer, Deputy Director

Tom Luster, Staff Environmental Scientist
Regarding: Condition Compliance for CDP No. E-06-013 — Posecidon Resources

(Channelside), LLC; Special Condition 8: Submittal of a Marine Life
Mitigation Plan

Commissioners on  Commissioners Achadjian, Blank, Burke, Hueso, Kram, Lowenthal,
Prevailing Side: Neely, Potter, Reilly, Shallenberger, and Chair Kruer

Exhibit 1: Approved Marine Life Mitigation Plan (MLMP)

Exhibit 2: Staff’s Proposed Draft MLMP Conditions (June 2008)

Exhibit 3: Poseidon’s August 2, 2008 Proposed MLMP and attachments

Exhibit 4: Transcript of August 6, 2008 hearing (Commission deliberations only)
STAFF NOTE

Staff prepared these recommended Revised Findings to reflect the Commission’s August 6, 2008
decision approving a Marine Life Mitigation Plan for the Poseidon desalination facility in
Carlsbad, San Diego County. The Plan is required pursuant to Special Condition 8 of Coastal
Development Permit #E-06-013. The Commission’s approval at the August hearing included
modifications to the Plan proposed by both staff and Poseidon. Because the Commission’s
action differed from staff’s recommendation, revised findings are necessary. The recommended
Revised Findings herein support the Plan as approved by the Commission and are based on
staff’s review of the August 6, 2008 hearing transcript and the record before the Commission.
Recommended changes from the August 6 document are shown in strtkethreugh and bold
underline text.
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Please note that the Commission required Poseidon to submit within 60 days of Commission
approval a revised Plan for Executive Director review and approval that incorporates the
Commission’s approved modifications. Poseidon submitted a plan in early October 2008, which
has been reviewed and approved by the Executive Director, and is attached as Exhibit 1.

SUMMARY

On November 15, 2007, the Commission conditionally approved CDP E-06-013 for Poseidon
Resources (Channelside), LLC (Poseidon) for construction and operation of a desalination
facility to be located adjacent to the Encina Power Plant in Carlsbad, San Diego County. As part
of the Adopted Findings for its approval, the Commission imposed Special Condition 8. which
required Poseidon to submit for further Commission review and approval, a Martne Life
Mitigation Plan (MLMP, or the Plan).'

In June 2008, Commission staff provided to Poseidon recommended conditions to include
in its Plan (see Exhibit 2). On July 7, 2008, Poseidon submitted to Commission staff #s-a

proposed Marine Life Mitigation Plan (the Plan). On August 2, Poseidon submitted a revised

versmn of that Plan (sce Exhibit 3[ —"Fhismaeﬂ—pfewdes—ﬂ&ﬁls—aﬁalysrse#the#laﬁ—smﬁls

detated--Seetionsand-4-0-of this-memerandum: At its August 6, 2008 hearing, the

Commission approved a modified Plan. Because the Commission’s action differed from
staff’s recommendation, revised findings are necessary.

Statfrecommends-the Plan-be-medifiedto-ineludethefolowingThe Commission modified the

Plan as follows:

1) Poseidon shathis to create or restore between-up to 55.4 and-68 acres of coastal estuarine
wetland habitat within the Southern California Bight. For Phase I, within 10 months of
issuance of the desalination facility’s coastal development permit (CDP), Poseidon

must submit proposed site(s) and a Preliminary Restoration Plan for Commission

review and approval. Within two vears of issuance of the CDP for the desalination

facility, Poseidon must submit a complete CDP application to restore at least 37

' The Commission’s approval of this CDP also included Special Condition 10, which required Poseidon to submit
for C ommlssmn revnew and appmval an Energy Mmumzanon and Greenhouse Gas Reduction Plan. Illha{—SpeelaJ

JOQ&Gemiﬂﬁﬁeﬁ-heafmg- The Commlssmn aggroved the Enegg Mmlmlzanon and Greenhouse Ga
Emission Reduction Plan at its August 6, 2008 hearing. The recommended Revised Findings for that Plan are

on the Commission’s December 2008 hearing agenda as ltem W16b.



Item W16a: E-06-013 - Condition Compliance for Special Condition 8
Poseidon Resources Corporation, Marine Life Mitigation Plan
November 21, 2008 — Page 3 of 19

acres of estuarine wetlands. For Phase 1. Poseidon must within five vears of

issuance of the Phase I CDP submit a complete CDP application either to restore an
additional 18.4 acres of estuarine wetlands or to propose reducing or eliminating

this Phase II restoration requirement by instead implementing technologies not

currently available or feasible that would reduce entrainment levels below currently
anticipated levels or by undertaking dredging in Agua Hedionda L.agoon in a

manner that warrants mitigation credit. Poseidon may apply to do all 35.4 acres of

restoration during Phase L.

2) Poseidon shall implement its Marine Life Mitigation Plan in conformity to the conditions
provided in Exhibit 2 of this-memerandum these Findings.

3) Within 60 days of the Commission’s approval of this-medified-the Plan (i.e., as
approved at the August 6, 2008 hearing). Poseidon shall submit for the Executive
Director’s review and approval a revised Plan that includes these modifications.

The first recommendation-modification is based on a review of Poseidon’s proposed Plan by
staff and the Commission’s independent scientific experts.? Poseidon’s entrainment study
identified impacts that these reviewers believe require more mitigation than Poseidon has-had
proposed. Stafffurtherbelieves-thattThis amount of mitigation is necessary to ensure the
project conforms to Special Condition 8 and Sections 30230, 30231, and 30260 of the Coastal
Act. Based on results from Poseidon’s entrainment study, %has—range—m—aereage—#rem—ﬁ—te—és
aeres—represents-theranzen-siatistieal-confidence-thai-would 55.4 acres of wetland
restoration will provide the Commission with 80% @es—-S5-aeresy-t6-95% confidence G-e68
aeres) that the mitigation wenld-will fully mitigate the impacts identified in the study. Section
4.2 of this-memorandum-these Findings provides a more detailed discussion.’

The second recommendation-is-meant-to-modification ensures that mitigation is timely and
successful. It weuld-requires Poseidon to implement its mitigation subject to the conditions
similar to those the Commission required of Southern California Edison at its San Dieguito
Restoration Project (see, for example CDPs #183-73 and #6-04-88). Although Poseidon’s
current Plan does not commit to provide mitigation at a particular site, Poseidon had previously
identified a mitigation site in San Dieguito Lagoon adjacent to Edison’s as the-best its preferred
location to mitigate for its entrainment impacts. Staffreconimends-the-two-prejects-be-held-to
stmtarstandards: The Commission’s scientific experts eeneurwith-thisrecommendation
recommend that the two restoration projects be subject to similar standards (see Exhibit 1
— Approved Conditions for Marine Life Mitigation Plan). Section 4.2 provides a more
detailed discussion of this recommendation-modification.

? Staff consulted with members of the Commission’s Marine-Review-Committee Scientific Advisory Panel (SAP).
Committee members are identified in Section 3.0 of this memorandum.
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The third reeommendation-modification is meant-to help ensure Poseidon and-the-Commission
implements the appreved-mitigation plan_as approved. Additionally, the 60-day deadline in the
recommendation wewld-be is consistent with the requirement imposed by the San Diego
Regional Water Quality Control Board that Poseidon provide a mitigation plan for Board
approval by October 9, 2008.*

TABLE OF CONTENTS
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1.0 MOTION & RESOLUTION

Motion:

- I move

that the Commission adopt the revised findings in support of the Commission’s action

on August 6, 2008 to approve the Marine Life Mitieation Plan as compliant with
Special Condition 8 of CDP E-06-013. "

* The Regional Board's Order, adopted on April 9, 2008 requires, in part: “Wirhin six months of adoption of this
resolution, Poseidon shall submit 1o the Regional Board Executive Officer, for approval by the Regional Board an
amendment to the Plan that includes a specific proposal for mitigation of the impacts, by impingement ard
entrainment upon marine organisms resulting from the iniake of seawater from Agua Hedionda Lagoon, as required
by Section VI.C.2(e) of Order No. R9-2006-0063; and shall resolve the concerns identified in the Regional Bourd's
February 19, 2008 ferter to Poseidon Resources, and the following additional concerns:

a) ldentification of impacts from impingement and entrainment;

b)  Adequate monitoring data 10 determine the impacts from impingement and entrainment.

¢} Coordination among participating agencies for the amendment of the Plan as required by Section 13225 of
the California Water Code;

d)  Adequacy of mitigation: and

e)  Commitment to fully implement the amendment to the Plan.



ltem Wi6a: E-06-013 — Condition Compliance for Special Condition 8
Poseidon Resources Corporation. Marine Life Mitigation Plan
November 21, 2008 — Page 5 of 19

Resolution to Approve:

H - The Commission hereby adopts the findings set forth

below for the Commission’s approval of the Marine Life Mitigation Plan as compliant
with Special Condition 8 of CDP E-06-013 on the ground that the findings support the

Commission’s decision made on August 6, 2008 and accurately reflect the reasons for

it.

Staff Recommendation:

1.1

)

and-staffwould-therefore-recommend-the-Plan-be-denied.—Staff recommends a “YES”
vote on the motion. Passage of the motion will result in the adoption of revised
findings as set forth in this staff report. The motion requires a majority vote of the
members from the prevailing side present at the revised findings hearing, with at
least three of the prevailing members voting. Only those Commissioners on the
prevailing side of the Commission’s action are eligible to vote on the revised

findings.

RECOMMENDED-MODIFICATIONS

Poseidon shall create or restore between up to 55.4 and-68 acres of coastal estuarine
wetland habitat within the Southern California Bight. For Phase I, within 10 months of
issuance of the desalination facility’s coastal development permit ({CDP), Poseidon
must submit proposed site(s) and a Preliminary Restoration Plan for Commaission
review and approval. Within two vears of issuance of the CDP for the desalination
facility, Poseidon must submit a complete CDP application to restore at least 37

acres of estuarine wetlands. For Phase 11, Poseidon must within five vears of
issuance of the Phase [ CDP submit a complete CDP application either to restore an

additional 18.4 acres of estuarine wetlands or to propose reducing or eliminating
this Phase Il restoration requirement by instead implementing technologies not
currently available or feasible that would reduce entrainment levels below currently

anticipated levels or by undertaking dredging in Agua Hedionda Lagoon in a
manner that warrants mitigation credit. Poseidon may apply to do all 55.4 acres of
restoration during Phase I.

eﬂ.ﬁﬂb&\:‘-‘m:&ﬂm&&:{;—»
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2) Poseidon shall implement its Marine Life Mitigation Plan in conformity to the conditions
provided in Exhibit 2 of this-memerandum-these Findings.

3) Within 60 days of the Commission’s approval of this-medified-the Plan (i.e., as
approved at the August 6, 2008 hearing). Poseidon shall submit for the Executive
Director’s review and approval a revised Plan that includes these modifications.

2.0 STANDARD OF REVIEW

The Commission-must-determine-whetherthe-subject plan must conforms to Special Condition
8 of CDP E-06-013. which states:

“Marine Life Mitigation Plan: PRIOR TO ISSUANCE OF THE PERMIT, the Permittee
shall submit to and obtain from the Commission approval of a Marine Life Mitigation Plan
(the Plan) that complies with the following:

a) Documentation of the project’s expected impacts 10 marine life due to entrainment and
impingement caused by the facility’s intake of water from Agua Hedionda Lagoon. This
requirement can be satisfied by submitting a full copy of the Permittee s Entrainment
Study conducted in 2004-2005 for this project.

b) To the maximum extent feasible. the mitigation shall take the form of creation,
enhancement, or restoration of aquatic and wetland habirat.

¢) Goals, objectives and performance criteria for each of the proposed mitigation sites. I
shall identify specific creation, restoration, or enhancement measures that will be used at
each site. including grading and planting plans. the timing of the mitigation measures,
monitoring that will be implemented to establish baseline conditions and to determine
whether the sites are meeting performance criteria. The Plan shall also identify
contingency measures that will be implemented should any of the mitigation sites not
meet performance criteria.

d) Requires submittals of "as-built” plans for each site and annual monitoring reporis for
no less than five years or until the sites meet performance criteria.

e) Defines legal mechanism(s) proposed to ensure permanent protection of each site — e.g..
conservation easements. deed restriction, or other methods.

The Permittee shall comply with the approved Plan. Prior to implementing the Plan, the
Permirtee shall submit a proposed wetlands restoration project that complies with the Plan
in the form of a separate coastal development permit application for the planned wetlands
restoration project.”

The Commission’s Permit Findings supporting Special Condition 8 state that the Plan is to
ensure that all project-related entrainment impacts will be fully mitigated and that marine
resources and the biological productivity of coastal waters, wetlands, and estuaries, will be
enhanced and restored in compliance with Coastal Act Sections 30230 and 30231. The Permit
Findings further state that the Plan must provide mitigation to the maximum extent feasible
through creating, enhancing. or restoring aquatic and wetland habitat and must include
acceptable performance standards, monitoring, contingency measures, and legal mechanisms to
ensure permanent protection of the proposed mitigation sites.



Item Wl6a: E-06-013 — Condition Compliance for Special Condition 8
Poseidon Resources Corporation, Marine Life Mitigation Plan
November 21, 2008 — Page 7 of 19

3.0 PLAN DEVELOPMENT AND REVIEW

On November 15, 2007, the Commission approved CDP No. E-06-013 for Poseidon’s proposal
to construct and operate a desalination facility in Carlsbad, San Diego County. As part of that
approval, the Commission required Poseidon, through Special Condition 8, to submit for
additional Commission review and approval a Marine Life Mitigation Plan addressing the
impacts that will be caused by the facility’s use of estuarine water and entrainment of marine
organisms.

Sinee-After the Commission’s project approval in November 2007, staff and Poseidon have
worked to develop a Plan that would meet the requirements of Special Condition 8 and would be
consistent with the Commission’s Permit Findings. In March 2008, and as required by Special
Condition 8. Poseidon provided a copy of its entrainment study for Commission staff review.
Staff provided the study to Dr. Pete Raimondi, an independent scientist with expertise in
evaluating entrainment studies, for his review and recommendations (described in more detail in
Section 4.0 below).” Dr. Raimondi provided the initial results of his review and
recommendations to Poseidon in April 2008. In May 2008, staff conducted with Poseidon an
interagency meeting with representatives from state and local agencies to determine what
mitigation options might be available and feasible for Poseidon to include as part of its Plan.

Attendees included representatives from:

California Department of Fish and Game City of Carlsbad
California Department of Transportation City of Vista
California State Lands Commission U.S. Fish and Wildlife Service

San Diego Regional Water Quality Control Board

In June 2008, based in part on concerns Poseidon expressed about Dr. Raimondi’s review and

recommendations, staff asked the Commission’s Marine Review-Committee (MRE)-Scientific

Advisory Panel (SAP)® to review Dr. Raimondi’s conclusions and make further

* Dr. Raimondi is Professor and Chair of Ecology and Evolutionary Biology at the University of California, Santa
Cruz Center for Ocean Health, Long Marine Lab. Dr. Raimondi is considered by many to be California’s leading
expert on entrainment analysis. He has been a key participant and reviewer of most of the entrainment studies done
along the California coast during the past decade, including those done for the Diablo Canyon Nuclear Power Plant,
the Huntington Beach Generating Station, Morro Bay Power Plant, and Moss Landing Power Plant. He is also a
member of the Coastal Commission’s Marine-Review-Committee Scientific Advisory Panel (SAP) responsible for
determining mitigation needed for the San Onofre Nuclear Generating Station (SONGS) and providing review and
oversight for the SONGS mitigation work at San Dieguito Lagoon.

® The Marine Review-Commitiee SAP is a team of independent scientists that provides guidance and oversight to
the Commission on ecological issues associated with the San Dieguito Restoration Project. That Project is being
implemented by Southern California Edison pursuant to requirements of coastal development permits issued by the
Commission and is meant to mitigate for marine resources losses caused by the San Onofre Nuclear Generating
Station (SONGS). The MarineReview-Committee SAP currently consists of Dr. Richard Ambrose, Professor and
Director of Environmental Science & Engineering Program, Department of Environmental Health Sciences,
University of California Los Angeles: Dr. John Dixon, Senior Ecologist, California Coastal Commission: Dr. Mark
Page. Marine Science Institute, University of California at Santa Barbara: Dr. Pete Raimondi, Professor and Chair
of Ecology and Evolutionary Biology, University of California at Santa Cruz: Dr. Dan Reed, Marine Science
Institute, University of California at Santa Barbara; Dr. Steve Schroeter, Marine Science Institute, University of

O e
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recommendations for Poseidon to include in its proposed Plan. The MRE-SAP review is
described in more detail in Section 4.0.

Also in June 2008, staff provided Poseidon a copy of the conditions the Commission had
required of Southern California Edison (Edison) for its wetland restoration project at San
Dieguito Lagoon_(see Exhibit 2). Until June, Poseidon had been proposing a site adjacent to
Edison’s as the-best-its preferred site for #s-mitigation. Based on the Commission’s Permit
Findings and discussion at the November 2007 hearing, staff recommended to Poseidon that it
incorporate modified versions of the Edison conditions into its proposed Plan to ensure the two
adjacent mitigation sites would be subject to compatible and consistent mitigation requirements.
These conditions are in Exhibit 2].

On July 7, 2008, staff received Poseidon’s eurrenth~proposed Plan for review by the
Commission{see-Exhibit . On July 14, 2008, staff again consulted with the MRE-SAP to
evaluate changes Poseidon had proposed in this most recent submittal. On August 2, 2008,
Poseidon submitted a revised Peseiden—seusrent-proposed Plan; (see Exhibit 3). and+The
results of reviews by staff, Dr. Raimondi, and the MRG-SAP are described in Section 4.0 below.

4.0 ANALYSIS FOR CONFORMITY TO SPECIAL CONDITION 8

Statts-evaluation-ef the-propesed-Plan-shows-that thePoseidon’s proposed Plan, as submitted,
dees-did not ensure conformity to Special Condition 8. Staffreeemmends-thePlan-be-medified

The Commission therefore required modifications to the Plan to address two main areas in
which the Plan deesnet-vet did not conform to the condition: 1) the adequacy of mitigation
proposed in the Plan; and, 2) assurances that the Plan will result in successful mitigation being
implemented in a timely manner.

Section 4.1 below describes the submitted Plan’s key elements and the Commission’s adopted
modifications (shown in Exhibit 1). Sections 4.2 and 4.3 evaluate elements of the Plan that
staff-beheves-require modification. Staffsrecommendations-The modifications are based on

review by staff and by members of the Commission’s Marine Review-Committee- (MRO)

Scientific Advisory Panel (SAP). as described in Section 3.0. They also reflect comments

received from other agencies, including the U.S. Fish and Wildlife Service and the California

Slale Lands Commission. MHW%MMW%

feeemmeﬂdmmﬂ—The thnrd modlﬁcatmn whnch weuld—requlres POSE]dOﬂ to submit a rewscd
Plan that incorporates these modifications, wedd-helps ensure the-Cemmission-and-Poseidon s

wmplementing implements the modified Plan.

California at Santa Barbara; and, Dr. Russ Schmirt, Director of Coastal Research Center, University of California at
Santa Barbara.
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4.1  PLAN DESCRIPTION
Poseidon’s proposed Plan includesd the following main elements:

s Phased Mitigation Approach: Poseidon proposesd that it implement necessary
mitigation in two phases. Phase I would result in 37 acres of wetland restoration or
creation within the Southern California Bight. During this phase, Poseidon would also
conduct technology review to determine whether new or developing technologies would
be reasonably feasible to reduce entrainment. It would also conduct a new entrainment
study ten years after beginning operations to determine whether additional mitigation is
needed for the facility’s entrainment impacts. Phase [ would apply during the time
Poseidon’s desalination facility operations are concurrent with operations of the power
plant’s cooling water system.

Phase [I would occur if the power plant stops operating or, for three consecutive years,
operates at a level that provides less than 15% of the water Poseidon needs to operate the
desalination facility (i.e., about 16.6 billion gallons per year)’. This amount would be
based on the power plant’s average water use over any three-year period. Under Phase 11,
Poseidon would conduct a new entrainment analysis and evaluate potential new
technologies, similar to the review described in Phase . Poseidon would then provide the
results of those analyses to the Commission for review. If the Commission determines
the analyses show a need for additional mitigation or the evaluations show certain
technologies might reduce entrainment impacts, Poseidon would request its Plan be
amended to require those changes. 1f additional mitigation is needed, Poseidon would
propose one of the following:

o Assume dredging obligations for Agua Hedionda Lagoon from the power plant and
obtain mitigation credit of up to 81 acres of restoration credit for conducting
dredging; or,

o Provide additional wetland mitigation of up to 5.5 acres.

» Suggested Conditions: The-Poseidon’s propoesed Plan includesd suggested conditions
that Poseidon would use to implement further studies, evaluate new technologies, select
its mitigation site(s), and implement mitigation options. Many of these are modified
versions of conditions the Commission required Edison use to implement its mitigation
measures for the impacts to marine life from the San Onofre Nuclear Generating Station.
These are discussed in Section 4.3 below,

In adopting the final MLMP, the Commission_incorporated several concepts from
Paseidon’s proposed Plan with a number of modifications, including:

¢ Entrainment impacts: The Commission determined that Poseidon’s entrainment
impacts resulted in a loss of marine organisms equivalent to that produced in a 55.4-

acre area of estuarine and nearshore habitat (see Sections 4.2.1 & 4.2.2 below for

details).

7 Poseidon’s average withdrawal of 304 million gallons per day would equal almost 111 billion gallons per year.
15% of that amount is about 16.6 billion gallons, or about 45 million gallons per day.

XTI AT i SR
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o Phased mitigation: The Commission required mitigation in up to two phases:

o During Phase 1, Poseidon is to create or restore at least 37 acres of coastal estuarine
wetland habitat in one or two sites within the Southern California Bight. Within 10
months of issuance of the CDP for the desalination facility, Poseidon is to submit a
preliminary site selection and restoration plan for Commission approval, and with

24 months of issuance of that CDP, Poseidon is to submit a complete CDP
application for restoration of at least 37 acres of estuarine wetlands. Poseidon may

choose to restore the full 55.4 acres of wetlands during Phase 1.

o For Phase I, Poseidon must within five vears of issuance of the Phase 1 CDP submit
a complete CDP application to restore an additional 18.4 acres of estuarine
wetlands, or as part of that application may request to reduce or eliminate this

Phase Il restoration requirement by instead implementing technologies that are not
currently available or feasible to reduce entrainment impacts below currently
anticipated levels or undertaking dredging in Agua Hedionda lagoon in a manner
that warrants mitigation credit.

¢ Required conditions: Poseidon is to implement its Marine Life Mitigation Plan as
modified by the Commission and in conformity to the conditions provided in Exhibit 1
of these Findings. Those modifications require Poseidon to submit within sixty davs of
the Commission’s August 6, 2008 approval a revised Plan that includes all required
conditions and modifications for the Executive Director’s review and approval.

42 ANALYSIS — ADEQUACY OF MITIGATION
This section evaluates the following elements of Poseidon’s proposed Plan:

Section 4.2.1: Analysis of Poseidon’s entrainment study

Section 4.2.2: Determining the mitigation needed to address identified impacts
Section 4.2.3: Analysis of Poseidon’s phased approach

Section 4.2.4: Analysis of dredging as proposed mitigation

4.2.1 Analvsis of Posecidon’s Entrainment Study

Special Condition 8 required Poseidon to submit its entrainment study for Commission staff
review. In March 2008, Poseidon submitted data and modeling results from its study. The study
was conducted using the Empirical Transport Model (ETM), which is used to identify the level
of adverse effect caused by entrainment. The model compares the portion of a population at risk
of entrainment to the portion of that population actually entrained. It calculates this proportional
mortality for each of the main species subject to entrainment, and uses the source water area of
each species — that is, the total volume or area of water in which species are at risk of being
entrained — to calculate the Area of Production Foregone (APF), which provides an estimate of
the average area of habitat that would be needed to produce the organisms lost to entrainment.
As shown below, this APF provides the basis for determining the amount of mitigation needed to
address entrainment impacts.
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As described in Section 3 above, staff provided Poseidon’s data and study results to Dr.
Raimondi for review. In reviewing the study, Dr. Raimondi concluded the following:

e Adequacy of Study: Dr. Raimondi found that, as submitted, Poseidon’s study could not be
evaluated for its technical merits or its estimates of impacts. However, by reviewing
additional relevant Poseidon documents and documents from the associated power plant’s
entrainment study, and by working with the consultants that had conducted Poseidon’s study
(Tenera Consultants), Dr. Raimondi was able to determine that the study’s sampling and data
collection methods were consistent with those used in other recent studies conducted in
California pursuant to the protocols and guidelines used by the U.S. EPA, Regional Water
Quality Control Boards, California Energy Commission, and Coastal Commission.

Dr. Raimondi also found that the study provided adequate data to determine the types and
numbers of organisms that would be subject to entrainment and to determine the area of the
source water bodies — that is, the area of Agua Hedionda and nearshore ocean waters where
entrainable organisms would be subject to entrainment. The study identified a source water
area within Agua Hedionda of 302 acres and a nearshore source water area of about 22,000
acres. Poseidon’s calculations were generally consistent with those used in other recent
studies, although the calculations Poseidon used to determine its source water areas differed
from those used in other recent studies to reflect the tidal exchange between Agua Hedionda
Lagoon and the nearshore ocean environment.

¢ Determining the Effects of Poseidon’s Entrainment: Poseidon concluded that the
entrainment caused by 302 MGD of water withdrawal by the desalination facility would
result in an APF of 37 acres in Agua Hedionda Lagoon. Dr. Raimondi’s review revealed that
Poseidon’s APF calculation was accurate, albeit at the 50% confidence level — that is, the 37-
acre APF represented the area for which the study could assure with at least 50% confidence
that the area reflected the full extent of Poseidon’s entrainment impacts in the Lagoon. This
calculation is based on applying standard statistical techniques to the error rates Poseidon
generated in its study. Dr. Raimond:i also used those error rates to calculate APFs at the 80%
and 95% confidence levels — that is, the number of acres for which the area of full
entrainment impacts could be described with at least 80% or 95% confidence. This resulted
in APFs of 49 and 61 acres, respectively.

Poseidon’s study did not include an APF for the area of nearshore ocean waters that would be
affected by entrainment; therefore, using Poseidon’s data, Dr. Raimondi calculated an APF
for the entrainment effects Poseidon would cause in these nearshore waters. At the same
50%, 80%, and 95% confidence levels, the APFs would be 55, 64, and 72 acres. respectively.
The APFs for both source water areas and each confidence ievel are shown in Table 1 below.
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Table 1: APF Totals
Source water areas: APF (in acres) at three levels of
confidence:
50% 80% 95%

Estuarine: 302 acres of 37 49 61
source water

Nearshore: 22.000 acres of 55 64 72
source water

Total APF 92 acres 113 acres | 133 acres

In its July 3, 2008 proposed MLMP submittal, Poseidon raised a number of concerns with
staft’s and Dr. Raimondi’s review (see also Exhibit B of Poseidon’s August 2, 2008 submittal
in Exhibit 3-efthe MEMP). In response. and to supplement Dr. Raimondi’s review.
Commission staff requested that the MRE-SAP assess the review and respond to Poseidon’s
concerns.

Poseidon stated its study made a number of conservative assumptions that result in an
overestimate of the mitigation needed, and-that+Those eenservative-assumptions, and the SAP’s

response, include:

o The study overestimated the number of larvae in the lagoon and assumed a greater amount
of entrainable larvae than are actually present. In response. Dr. Raimondi and the MRE
SAP noted that this type of study is based on actual sampling data. not estimates. The data
reviewed were those Poseidon provided from its sampling efforts. so there should be no
overestimate or assumption of a greater number of larvae than were actually sampled. If
Poseidon believes the data are incorrect. that would suggest either that the raw data should be
re-evaluated or the study should be run again. Further. if Poseidon’s contention were true —
that is, if the study overstated the number of larvae in the Lagoon — this would result in a
higher APF and would therefore result in a need for more mitigation.*

o The study assumes the project will render all affected acreage (i.e., the APF) non-functional,
even though that acreage would only be partially affected and would continue to allow
numerous other species to function. In response. the MRE-SAP reiterated that these
entrainment studies do not assume the complete loss of ecosystem function within an area of
APF: instead. they identify only the area that would be needed to replace the numbers and
types of species identified in the study as subject to entrainment. The APF is used to
determine impacts to only those species most affected by entrainment. and the mitigation
resulting from the APF is meant to account only for those effects.

* To provide a simple example, the APF is based in part on proportional mortality, which is the ratio of the number
of organisms entrained compared to those at risk of being entrained. Assuming the number of entrained organisms
remains the same, the fewer organisms in the Lagoon. the higher the proportion of those organisms entrained —
therefore, Poseidon’s contention results in a higher proportional impact area.
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o The study protocols assume 100% mortality for entrained organisms: however. Poseidon
believes actual mortality will be significantly lower. Poseidon also contends that it should be
required to provide less mitigation based on its contention of a lower mortality rate. In
response, the MRC-SAP noted that the protocols used in these entrainment studies include an
assumption of 100% mortality based on guidance from the U.S. EPA and reflecting the
practice of California’s State and Regional Water Boards. the California Energy
Commission, and the Coastal Commission in conducting and evaluating these studies. This
assumption applies to these studies regardless of the type of intake and discharge system
being evaluated. For example, although each power plant or desalination facility may use
different water volumes, have different and variable water velocities and levels of turbulence,
use different types of screens, pumps, and other equipment, and draw in a different mix of
organisms, all entrainment studies similar to Poseidon’s have used this same 100% mortality
rate. Further, there are no peer-reviewed scientific studies that support using a lower
mortality rate for different types of power plant or desalination systems that cause
entrainment. In the case of Poseidon’s desalination facility, entrained organisms will be
subject to a number of stressors — including high pressures, significant changes in salinity,
possible high temperature differences if the power plant is operating, etc. — and they will then
be discharged to a different environment than is found in Agua Hedionda. Any one or a
combination of these stressors could result in mortality.

Poseidon’s proposed phased mitigation approach, which is based in part on its contention of
lower mortality rates, is evaluated in more detail below. One element of this approach,
however, is that Poseidon states it might use alternative screening systems to reduce

entrainment or entrainment mortality. Hewever—staff-considers-this-onby-speculative-at-this
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heretr—Pursuant to the Commission’s action, if Pose>idon proposes to adopt alternative
technologies that are not currently available or feasible to reduce entrainment, it may
apply for reduced mitigation requirements as part of its Phase 11 CDP application.

Based on the above, and on the reviews conducted by Dr. Raimondi and the SAP, the
Commission concurs with the conclusions of the scientific reviews showing that the
facility’s expected entrainment impacts result in the above-referenced APFs and
incorporates those conclusions into its approval of the Plan.

4.2.2 Determining the mitigation needed to address identified impacts

The APFs generated from the study and shown in Table 1 identify the extent of expected
entrainment impacts, and also serve as the basis for identifying the type and amount of mitigation
needed to address those impacts. Past entrainment studies have generally used the 50%
confidence level APF as the basis for mitigation and applied a mitigation ratio (e.g., 1:1, 2:1, 3:1,
etc.) to compensate for mitigation occurring at a distance from the affected area, to reflect a
temporal loss of habitat functions caused by the impact, to reflect mitigation that provides a
different type of habitat than the affected area, or other concerns. This option is described briefly
later in this Section.
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For this review, however, Dr. Raimondi provided an alternative approach to determine the
amount of mitigation needed, based on two main assumptions:

e First, that any mitigation provided would be in the form of restored habitat similar to the
types of habitat that produced or supported the affected entrained organisms — that 1s, that
mitigation would consist of tidally-influence salt marsh or shallow water areas similar to
those found in Agua Hedionda Lagoon.

e Second, that the mitigation provided would be fully successful — that is, the mitigation site
would provide fully functioning habitat that would meet required performance standards,
contingency plans, etc., required for such projects to ensure success. This was based on an
additional assumption — that Poseidon would be providing mitigation at a site in San Dieguito
Lagoon adjacent to Edison’s restoration site and would be subject to the same conditions the
Commission required of Edison. Dr. Raimondi and the MRE-SAP believe the conditions
required of Edison provide a high level of certainty that Edison’s restoration efforts will be
successful and that they would provide a similar level of certainty for Poseidon’s mitigation
at this location.

Using the above assumptions, and using the APF figures noted above, Dr. Raimondi concluded
with at least 50% confidence that creating or restoring 37 acres of suitable and fully functioning
estuarine habitat would fully replace the lost productivity of Agua Hedionda Lagoon, that 49
acres would be needed to provide an 80% level of certainty, and that 61 acres would be needed
to reach a 95% level of certainty. By applying the same approach to the nearshore APFs, Dr.
Raimondi concluded that creating or restoring 53 acres of open water habitat would be needed to
provide at least 50% certainty that that entrainment effects in that source water area would be
fully mitigated, that 64 acres were needed to provide 80% certainty, and 72 acres would provide
95% certainty. However, in recognition of the impracticality of creating 55 to 72 acres of
offshore open water habitat and recognizing the relatively greater productivity rates per acre of
estuarine wetland habitats, Dr. Raimondi suggested that these offshore impacts be “converted™ to
estuarine mitigation areas. That is, by assuming that successfully restored wetland habitat would
be ten times more productive than a similar area of nearshore ocean waters, every ten acres of
nearshore impacts could be mitigated by creating or restoring one acre of estuarine habitat.’
Applying this 10:1 ratio to the nearshore APFs results in 5.5, 6.4, and 7.2 acres, respectively.
Although this approach would result in “out of kind” mitigation, it is also expected to produce
overall better mitigation — not only is it not practicable to create nearshore, open water habitat,
that habitat type is already well-represented along the shoreline, whereas creating or restoring
coastal estuarine habitat types would support a long-recognized need to increase the amount of
those habitat types in Southern California.'® These totals are shown Table 2 below.

® This approach - converting offshore entrainment impacts to areas of wetland mitigation — has been used to help
determine mitigation in several recent California power plant siting cases, including Huntington Beach (00-AFC-
13), Morro Bay (00-AFC-12), and others.

' See, for example, the Southern California Wetlands Recovery Project at http://www.scwrp.org/index.htm
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Table 2: Adjusted APF Totals
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Habitat Type APF (in acres) at three Conversion | Resulting APF (in acres) at
levels of confidence ratio three levels of confidence
50% 80% 95% 50% 80% 95%
Estuarine 37 49 61 1:1 37 49 61
Nearshore 55 64 72 10:1 5.5 6.4 1.2
Total Mitigation 42.5 55.4 68.2

In sum. Dr. Raimondi concluded that creating 55.4 to 68.2 acres of fully functioning estuarine
habitat similar to habitat in Agua Hedionda Lagoon would provide between 80 to 95%
confidence that Poseidon’s entrainment impacts would be fully mitigated. This conclusion is
also based on Poseidon’s mitigation being subject to conditions similar to Edison’s, which is
discussed in more detail in Section 4.2.3 below.

Poseidon contends that B—Ratmendi-s-staff’s recommendation to apply an 80-95% level of
certainty for mitigation is “extraordinary and unprecedented™ and would result in excess
mitigation for the project’s expected impacts. In response, Dr. Raimondi and the MRE-SAP
Statelhat - 3 nea lay d o hace 31 ha ] Dacardan an ata - 1y "

' is a standard practice in data analysis and-that such considerati(;n

considering uncertain

provides a context for understanding the likelihood that a particular amount of mitigation

will provide full compensation for identified impacts. Staff notes that Poseidon’s

entrainment study included error rates that Dr. Raimondi used initially to calculate a
higher estuarine APF of 87 acres at the 80% confidence level. Dr. Raimondi then used a
different error rate, which he considered more appropriate for this study, to calculate an
APF of 49 acres at the 80% confidence level !

Dr. Raimondi’s recommendation of using the 80-95% confidence level is “unprecedented™ only
in that past studies have used the 50% confidence level to describe the expected impact and
then applied a mitigation ratio, such as 2:1 or 3:1. to reflect the lower confidence level, and-to
include consideration of mitigation that may be “out of kind”, erprovided at some distance from
the affected area, or may not be fully successful. Dr. Raimondi’s proposal. as supported by the
MRE-SAP and Commission staff, would actually result in less mitigation acreage than that
standard mitigation approach, but it would have higher certainty of success.

U poseidon’s study included error rates based on source water sampling, which Dr. Raimondi believed were
unreasonably high. He instead calculated an error rate based on the proportional mortality of each species
being an independent replicate, which he believes better meshes with the logic behind the use of the APF to
determine impacts.

g
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Based on the discussion above and on the record, the Commission finds that requiring 55.4
acres of estuarine wetland restoration in the Southern California Bight subject to the

conditions shown in Exhibit 1 provides a sufficient degree of certainty that the facility’s
entrainment impacts will be fully mitigated and brings the Plan into conformity to Special

Condition 8 and the Coastal Act’s marine life protection policies.

4.2.3  Analysis of Proposed Mitigation Phasing

As noted above, Poseidon’s Plan includes a proposed phased approach to mitigation, which
would be based on changes in power plant operations or possible changes in technology.
Because of the possibility that Poseidon might in the future adopt technologies that are not
currently available or feasible to reduce entrainment and because of uncertainty regarding
future power plant operations, the Commission finds that it is appropriate to allow phasing
of the mitigation. For the first phase, Poseidon must submit within two years of the
issuance of the CDP for the desalination facility a complete CDP application for wetland
restoration of at least 37 acres. Poseidon mav apply during Phase I to implement the entire
55.4 acres of wetland restoration. For the second phase, Poseidon must within five years of
issuance of the Phase I CDP submit a complete CDP application to restore the additional
18.4 acres of restoration, or as part of that application request the Commission reduce or
eliminate the amount of required restoration if Poseidon implements the above-referenced
technologies that result in reduced entrainment or if, as explained below, Poseidon
performs dredging in Agua Hedionda Lagoon in a manner that warrants mitigation credit.
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ewner- Poseidon proposes a formula by which it could obtain up to 81 acres of credit for
conducting dredging in Agua Hedionda Lagoon. The Commission does not accept this

formula because it does not currently have sufficient information to evaluate the purpose,
nature, or extent of potential dredging, or whether Poseidon would be able to conduct the
proposed dredging. It is possible, however, that Poseidon might carry out future dredging
in a manner that warrants mitigation credit. Poseidon may therefore apply as part of its
Phase 11 mitigation CDP application for a reduction in restoration requirements in

exchange for mitigation credits that the Commission may consider for Poseidon’s dredging
activities. Q1€ 1551 i e } -
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4.3 ANALYSIS — ASSURANCE THAT MITIGATION WILL SUCCEED

Until recently, Poseidon had proposed that it provide wetland restoration at a site in San Dieguito
Lagoon, adjacent to Edison’s restoration project. Review by staff, Dr. Raimondi, and the MRE
SAP had been based on determining whether that site would provide suitable mitigation. In
April 2008, Dr. Raimondi concluded that Poseidon’s proposed San Dieguito site would likely
provide suitable habitat for the losses of estuarine larvae at Agua Hedionda if the restored habitat
was similar to the habitat affected at Agua Hedionda. In June 2008, Dr. Raimondi and the MRE
SAP also concluded that the San Dieguito site would also provide at least partial mitigation for
some species affected in Poseidon’s nearshore impact area. Also in June, siaff provided
Poseidon with a modified version of the conditions the Commission required Edison to meet for
conducting its site selection, construction, monitoring, and other aspects of its restoration plan,
and recommended that Poseidon include these conditions as part of its proposed Plan. These are
provided in Exhibit 2.

Since-then-Several weeks before the August 2008 hearing, Poseidon altered its Plan so that
San Dieguito is-was no longer necessarily Poseidon’s preferred site. The Plan instead proposes
that Poseidon select a site or sites somewhere within the Southern California Bight that meet
conditions shown in Sections 3.1 and 3.2 of the Plan. Those conditions included further
modifications to the conditions staff provided in June.

Staff asked the MRC-SAP to review Poseidon’s two proposed changes — that is, its proposal to
consider sites other than San Dieguito and the modifications in its Plan to staff°s previously
recommended conditions. Regarding, staff’s proposed conditions, the MRC-SAP believes those
conditions — i.e., Exhibit 2 — would generally provide adequate assurance of success for a
restoration project to be implemented in most coastal estuarine areas of Southern California,
although a higher degree of assurance would result if specific sites were identified. The MRE
SAP also determined that the changes Poseidon proposed to staff’s conditions and included in its
Plan would result in lesser mitigation standards than those required of Edison and would not
provide equal assurance of mitigation success. The changes Poseidon proposed include the
following:"

* Staftf recommended that Poseidon submit a complete coastal development permit application
for its Final Restoration Plan within 24 months of Commission approval of its Preliminary
Plan (i.e., the Plan being reviewed herein). Poseidon proposed modifiedying that
recommendation in Section 4 of its Plan to allow submittal of that application either 24
months after issuance of the project coastal development permit or commencement of

" For a full comparison, see Exhibit 3, Seetion3-6£Poseidon’s proposed Plan, and Exhibit 2 showing staff’s
originally recommended conditions.



Item Wl6a: E-06-013 — Condition Compliance for Special Condition 8
Poseidon Resources Corporation, Marine Life Mitigation Plan
November 21, 2008 — Page 19 of 19

commercial operations of the desalination facility, whichever is later. This could
substantially delay the implementation of mitigation and could result in several years of
impacts occurring without mitigation.

¢ A proposed change to Poseidon’s Plan at Section 3.1(d) and at Section 3.2(c) would allow
the Executive Director or Commission to reduce the required buffer zone at its mitigation
sites from ne-Jess-than-at least 100 feet wide to an average that could be mueh-less than 100
feet wide.

e Poseidon proposes to change Section 3.3(c) to allow mitigation to occur in up to four sites,
rather than up to two sites, as required of Edison, which could fragment the mitigation and

Staff and the MRE-SAP reviewed these proposed changes and believe they would result in
inadequate assurance that successful mitigation would be conducted in a timely manner, and the
Commission did not include those proposed revisions in its Plan approval. Staffs
recommendationtherefore4s-The Commission finds that the Plan be modified to include the
conditions in Exhibit 2.

CONCLUSION

The Commission finds that, as modified as described above and with the conditions in
Exhibit 1, the Marine Life Mitigation Plan complies with Special Condition 8 and the

marine life protection policies of the Coastal Act. The Commission further finds that

implementation of the Plan will ensure the project’s entrainment-related impacts will be

fully mitigated and will enhance and restore the marine resources and biological
productivity of coastal waters in conformity to Coastal Acts Sections 30230 and 30231.
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APPROVED MARINE LIFE MITIGATION PLAN

INTRODUCTION

Poseidon’s Carlsbad desalination facility will be co-located with the Encina Power Station and
will use the power plant’s once-through cooling intake and outfall structures. The desalination
facility is expected to use about 304 million gallons per day (mgd) of estuarine water drawn
through the structure. The facility will operate both when the power plant is using its once-
through cooling system and when it is not.

This Marine Life Mitigation Plan (the Plan) will result in mitigation necessary to address the
entrainment impacts caused by the facility’s use of estuarine water. The Plan includes two
phases of mitigation — Poseidon is required during Phase I to provide at least 37 acres of
estuarine wetland restoration, as described below. In Phase I, Poseidon is required to provide an
additional 18.4 acres of estuarine wetland restoration. However, as described below, Poseidon
may choose to provide all 55.4 acres of restoration during Phase 1. Poseidon may also choose
during Phase 11 to apply for a CDP to reduce or eliminate the required 18.4 acres of mitigation
and instead conduct alternative mitigation by implementing new entrainment reduction
technology or obtaining mitigation credit for conducting dredging.

CONDITION A: WETLAND RESTORATION MITIGATION

The permittee shall develop. implement and fund a wetland restoration project that compensates
for marine life impacts from Poseidon’s Carlsbad desalination facility.

1.0 PHASED IMPLEMENTATION

Phase I: Poseidon is to provide at least 37 acres of estuarine wetland restoration. Within two
years of issuance of the desalination facility’s coastal development permit (CDP), Poseidon is to
submit a complete CDP application for a proposed restoration project, as described below.

Phase II: Within five years of issuance of the Phase | CDP, Poseidon is to submit a complete

CDP application proposing up to 18.4 acres of additional estuarine wetland restoration, subject to
reduction as described in Section 6.0 below.
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2.0 SITE SELECTION

In consultation with Commission staff, the permittee shall select a wetland restoration site or
sites for mitigation in accordance with the following process and terms.

Within 10 months of the effective date of this permit, the permittee shall submit the proposed
site(s) and preliminary wetland restoration plan to the Commission for its review and approval or
disapproval.

The location of the wetland restoration project(s) shall be within the Southern California Bight.
The permittee shall select from sites including, but not limited to, the following eleven sites:
Tijuana Estuary in San Diego County: San Dieguito River Valley in San Diego County; Agua
Hedionda Lagoon in San Diego County; San Elijo Lagoon in San Diego County; Buena Vista
Lagoon in San Diego County; Huntington Beach Wetland in Orange County, Anaheim Bay in
Orange County, Santa Ana River in Orange County, Los Cerritos Wetland in Los Angeles
County, Ballona Wetland in Los Angeles County, and Ormond Beach in Ventura County. The
permittee may also consider any sites that may be recommended by the California Department of
Fish & Game as high priority wetlands restoration projects. Other sites proposed by the
permittee may be added to this list with the Executive Director’s approval.

The basis for the selection shall be an evaluation of the site(s) against the minimum standards
and objectives set forth in subsections 3.1 and 3.2 below. The permittee shall take into account
and give serious consideration to the advice and recommendations of the Scientific Advisory
Panel (SAP) established and convened by the Executive Director pursuant to Condition B.1.0.
The permittee shall select the site(s) that meet the minimum standards and best meet the
objectives.

3.0 PLAN REQUIREMENTS

In consultation with Commission staff, the permittee shall develop a wetland restoration plan for
the wetland site(s) identified through the site selection process. The wetland restoration plan
shall meet the minimum standards and incorporate as many as feasible of the objectives in
subsections 3.1 and 3.2, respectively.

3.1 Minimum Standards

The wetland restoration project site(s) and preliminary plan(s) must meet the following minimum
standards:

a. Location within Southern California Bight;
b. Potential for restoration as tidal wetland, with extensive intertidal and subtidal areas;
¢. Creates or substantially restores a minimum of 37 acres and up to at least 55.4 acres of

habitat similar to the affected habitats in Agua Hedionda Lagoon, excluding buffer zone
and upland transition area;
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d. Provides a buffer zone of a size adequate to ensure protection of wetland values, and at
least 100 feet wide, as measured from the upland edge of the transition area.

e. Any existing site contamination problems would be controlled or remediated and would
not hinder restoration;

f. Site preservation is guaranteed in perpetuity (through appropriate public agency or
nonprofit ownership, or other means approved by the Executive Director), to protect

against future degradation or incompatible land use;

g. Feasible methods are available to protect the long-term wetland values on the site(s), in
perpetuity;

h. Does not result in a net loss of existing wetlands; and

i. Does not result in an adverse impact on endangered animal species or an adverse
unmitigated impact on endangered plant species.

3.2 Objectives
The following objectives represent the factors that will contribute to the overall value of the
wetland. The selected site(s) shall be determined to achieve these objectives. These objectives
shall also guide preparation of the restoration plan.
a. Provides maximum overall ecosystem benefits, e.g. maximum upland buffer,
enhancement of downstream fish values, provides regionally scarce habitat, potential for
local ecosystem diversity;

b. Provides substantial fish habitat compatible with other wetland values at the site(s);

c. Provides a buffer zone of an average of at least 300 feet wide, and not less than 100 feet
wide, as measured from the upland edge of the transition area.

d. Provides maximum upland transition areas (in addition to buffer zones);

e. Restoration involves minimum adverse impacts on existing functioning wetlands and
other sensitive habitats;

f. Site selection and restoration plan reflect a consideration of site specific and regional
wetland restoration goals;

g. Restoration design is that most likely to produce and support wetland-dependent
resources;

h. Provides rare or endangered species habitat;

TS I G
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Provides for restoration of reproductively isolated populations of native California
species;

Results in an increase in the aggregate acreage of wetland in the Southern California
Bight;

Requires minimum maintenance;

Restoration project can be accomplished in a reasonably timely fashion; and,

. Site(s) in proximity to the Carlsbad desalination facility.

Restrictions

The permittee may propose a wetland restoration project larger than the minimum
necessary size specified in subsection 3.1(c) above, if biologically appropriate for the
site(s), but the additional acreage must (1) be clearly identified, and (2) must not be the
portion of the project best satisfying the standards and objectives listed above.

If the permittee jointly enters into a restoration project with another party: (1) the
permittee’s portion of the project must be clearly specified, (2) any other party involved
cannot gain mitigation credit for the permittee’s portion of the project, and (3) the
permittee may not receive mitigation credit for the other party’s portion of the project.

The permittee may propose to divide the mitigation requirement between a maximum of
two wetland restoration sites, unless there is a compelling argument, approved by the

Executive Director, that the standards and objectives of subsections 3.1 and 3.2 will be
better met at more than two sites.

PLAN IMPLEMENTATION

Coastal Development Permit Applications

The permittee shall submit complete Coastal Development Permit applications for the Phase |
and Phase 11 restoration plan(s) that include CEQA documentation and local or other state
agency approvals. The CDP application for Phase I shall be submitted within 24 months
following the issuance of the Coastal Development Permit for the Carisbad desalination facility.
The CDP application for Phase II shall be submitied within 5 years of issuance of the CDP for
Phase I. The Executive Director may grant an extension to these time periods at the request of
and upon a demonstration of good cause by the permittee. The restoration plans shall
substantially conform to Section 3.0 above and shall include, but not be limited to the following
elements:

Detailed review of existing physical, biological, and hydrological conditions; ownership,
land use and regulation;
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b. Evaluation of site-specific and regional restoration goals and compatibility with the goal
of mitigating for Poseidon’s marine life impacts;

c. [dentification of site opportunities and constraints;
d. Schematic restoration design, including:

1. Proposed cut and fill, water control structures, control measures for stormwater,
buffers and transition areas, management and maintenance requirements;

2. Planting program, including removal of exotic species, sources of plants and or seeds

(local, if possible), protection of existing salt marsh plants, methods for preserving

top soil and augmenting soils with nitrogen and other necessary soil amendments

before planting, timing of planting, plans for irrigation until established, and location

of planting and elevations on the topographic drawings;

Proposed habitat types (including approximate size and location);

4. Assessment of significant impacts of design (especially on existing habitat values)

and net habitat benefits;

Location, alignment and specifications for public access facilities, if feasible;

6. Evaluation of steps for implementation e.g. permits and approvals, development
agreements, acquisition of property rights;

7. Cost estimates;

8. Topographic drawings for final restoration plan at 1™ = 100 foot scale, one foot
contour interval; and

9. Drawings shall be directly translatable into final working drawings.

LI
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e. Detailed information about how monitoring and maintenance will be implemented;
f.  Detailed information about construction methods to be used;

g. Defined final success criteria for each habitat type and methods to be used to determine
success;

h. Detailed information about how Poseidon will coordinate with the Scientitic Advisory
Panel including its role in independent monitoring, contingency planning review. cost
Tecovery, eic.;

1. Detailed information about contingency measures that will be implemented if mitigation
does not meet the approved goals, objectives, performance standards, or other criteria;
and,

j.  Submittal of “as-built” plans showing final grading, planting, hydrological features, etc.
within 60 days of completing initial mitigation site construction.
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4.2 Wetland Construction Phase

Within 6 months of approval of the Phase I restoration plan, subject to the permittee’s obtaining
the necessary permits, the permittee shall commence the construction phase of the wetland
restoration project. The permittee shall be responsible for ensuring that construction is carried
out in accordance with the specifications and within the timeframes specified in the approved
final restoration plan and shall be responsible for any remedial work or other intervention
necessary to comply with final plan requirements.

4.3  Timeframe for Resubmittal of Project Elements

If the Commission does not approve any element of the project (i.e. site selection, restoration
plan), the Commission will specify the time limits for compliance relative to selection of another
site or revisions to the restoration plan.

50 WETLAND MONITORING, MANAGEMENT AND REMEDIATION

Monitoring, management (including maintenance), and remediation shall be conducted over the
“full operating life”” of Poseidon’s desalination facility, which shall be 30 years from the date
*as-built” plans are submitted pursuant to subsection 4.1(1).

The following section describes the basic tasks required for monitoring, management and
remediation. Condition B specifies the administrative structure for carrying out these tasks,
including the roles of the permittee and Commisston staff.

S.1 Monitoring and Management Plan

A monitoring and management plan will be developed in consultation with the permittee and
appropriate wildlife agencies, concurrently with the preparation of the restoration plan to provide
an overall framework to guide the monitoring work. It will include an overall

description of the studies to be conducted over the course of the monitoring program and a
description of management tasks that are anticipated, such as trash removal. Details of the
monitoring studies and management tasks will be set forth in a work program (see Condition B).

5.2  Pre-restoration site monitoring

Pre-restoration site monitoring shall be conducted to collect baseline data on the wetland
attributes to be monitored. This information will be incorporated into and may result in
modification to the overall monitoring plan.

53 Construction Monitoring

Monitoring shall be conducted during and immediately after each stage of construction of the
wetland restoration project to ensure that the work is conducted according to plans.
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5.4  Post-Restoration Monitoring and Remediation

Upon completion of construction of the wetland(s), monitoring shall be conducted to measure the
success of the wetland(s) in achieving stated restoration goals (as specified in the restoration
plan(s)) and in achieving performance standards, specified below. The permiitee shall be fully
responsible for any failure to meet these goals and standards during the facility’s full operational
years. Upon determining that the goals or standards are not achieved, the Executive Director
shall prescribe remedial measures, after consultation with the permittee, which shall be
immediately implemented by the permittee with Commission staff direction. [f the permittee
does not agree that remediation is necessary, the matter may be set for hearing and disposition by
the Commission.

Successful achievement of the performance standards shall (in some cases) be measured relative
to approximately four reference sites, which shall be relatively undisturbed. natural tidal
wetlands within the Southern California Bight. The Executive Director shall select the reference
sites. The standard of comparison, i.e., the measure of similarity to be used (e.g., within the
range, or within the 95% confidence interval) shall be specified in the work program.

In measuring the performance of the wetland project, the following physical and biological
performance standards will be used:

a. Longterm Physical Standards. The following long-term standards shall be maintained
over the full operative life of the desalination facility:

1. Topography. The wetland(s) shall not undergo major topographic degradation (such
as excessive erosion or sedimentation);

2. Water Quality. Water quality variables [to be specified] shall be similar to reference

wetlands:

Tidal prism. If the mitigation site(s) require dredging, the tidal prism shall be

maintained and tidal flushing shall not be interrupted; and,

4. Habitat Areas. The area of different habitats shall not vary by more than 10% from
the areas indicated in the restoration plan(s).

[¥S ]

b. Biological Performance Standards. The following biological performance standards
shall be used to determine whether the restoration project is successful. Table 1, below,
indicates suggested sampling locations for each of the following biological attributes;
actual locations will be specified in the work program:

1. Biological Communities. Within 4 years of construction, the total densities and
number of species of fish, macroinvertebrates and birds (see Table 1) shall be similar
to the densities and number of species in similar habitats in the reference wetlands:

2. Vegetation. The proportion of total vegetation cover and open space in the marsh
shall be similar to those proportions found in the reference sites. The percent cover of
algae shall be similar to the percent cover found in the reference sites;

3. Spartina Canopy Architecture. The restored wetland shall have a canopy
architecture that is similar in distribution to the reference sites, with an equivalent
proportion of stems over 3 feet tall;

RN NN



Item W16a, Exhibit 1: E-06-013 Special Condition #8 — Poseidon Resources
Approved Conditions for Marine Life Mitigation PLan
November 21, 2008 — Page 8 of 11

4. Reproductive Success. Certain plant species, as specified by in the work program,

shall have demonstrated reproduction (i.e. seed set) at least once in three years: ¢
5. Food Chain Support. The food chain support provided to birds shall be similar to
that provided by the reference sites, as determined by feeding activity of the birds:
and,
6. Exotics. The important functions of the wetland shall not be impaired by exotic
species. ®
Table 1: Suggested Sampling Locations
Salt Marsh Open Water - Tidal
! ' 1 ' ®
~ Spartina  Salicornia | Upper Lagoon @ Eelgrass Mudflat | Creeks
1) Density/spp: | | , A
— Fish _ | X X X X
— Macroinvert- X X X X ®
ebrates |
— Birds X X X X X X
2) % Cover |
. | | ! 1 ®
Vegetation X _ X X | X .
algae X X X |
3) Spartina X
architecture | (]
4) Reproductive X X X
success » 7
5) Bird feeding | X | X X
6) Exotics X X X X X X ‘ X ¢
6.0 ALTERNATIVE MITIGATION
As part of Phase II. Poseidon may propose in its CDP application alternatives to reduce or °
eliminate the required 18.4 acres of mitigation. The alternative mitigation proposed may be in the
form of implementing new entrainment reduction technology or may be mitigation credits for
conducting dredging, either of which could reduce or eliminate the 18.4 acres of mitigation.
»
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CONDITION B: ADMINISTRATIVE STRUCTURE
1.0  ADMINISTRATION

Personnel with appropriate scientific or technical training and skills will, under the direction of
the Executive Director, oversee the mitigation and monitoring functions identified and required
by Condition A. The Executive Director will retain scientific and administrative support staff
needed to perform this function, as specified in the work program.

This technical staff will oversee the preconstruction and post-construction site assessments,
mitigation project design and implementation (conducted by permittee), and monitoring
activities (including plan preparation); the field work will be done by contractors under the
Executive Director’s direction. The contractors will be responsible for collecting the data,
analyzing and interpreting it, and reporting to the Executive Director.

The Executive Director shall convene a Scientific Advisory Panel to provide the Executive
Director with scientific advice on the design, implementation and monitoring of the wetland
restoration. The panel shall consist of recognized scientists, including a marine biologist, an
ecologist, a statistician and a physical scientist.

20 BUDGET AND WORK PROGRAM

The funding necessary for the Commission and the Executive Director to perform their
responsibilities pursuant to these conditions will be provided by the permittee in a form and
manner reasonably determined by the Executive Director to be consistent with requirements of’
State law, and which will ensure efficiency and minimize total costs to the permittee. The
amount of funding will be determined by the Commission on a biennial basis and will be based
on a proposed budget and work program, which will be prepared by the Executive Director in
consultation with the permittee, and reviewed and approved by the Commission in conjunction
with its review of the restoration plan. If the permittee and the Executive Director cannot agree
on the budget or work program, the disagreement will be submitted to the Commission for
resolution.

The budget to be funded by the permittee will be for the purpose of reasonable and necessary
costs to retain personnel with appropriate scientific or technical training and skills needed to
assist the Commission and the Executive Director in carrying out the mitigation and lost resource
compensation conditions. In addition, reasonable funding will be included in this budget tor
necessary support personnel, equipment, overhead, consultants, the retention of contractors
needed to conduct identified studies, and to defray the costs of members of any scientific
advisory panel(s) convened by the Executive Director for the purpose of implementing these
conditions.

Costs for participation on any advisory panel shall be limited to travel, per diem, meeting time
and reasonable preparation time and shall only be paid to the extent the participant is not
otherwise entitled to reimbursement for such participation and preparation. The amount of
funding will be determined by the Commission on a biennial basis and will be based on a
proposed budget and work program, which will be prepared by the Executive Director in
consultation with the permittee, and reviewed and approved by the Commission in conjunction

LR . OO o e
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with its review of the restoration plan. If the permittee and the Executive Director cannot agree
on the budget or work program, the disagreement will be submitted to the Commission for
resolution. Total costs for such advisory panel shall not exceed $100.000 per year adjusted
annually by any increase in the consumer price index applicable to California.

The work program will include:

a. A description of the studies to be conducted over the subsequent two year period,
including the number and distribution of sampling stations and samples per station,
methodology and statistical analysis (including the standard of comparison to be used in
comparing the mitigation project to the reference sites);

b. A description of the status of the mitigation projects, and a summary of the results of the
monitoring studies to that point;

¢. A description of four reference sites;

d. A description of the performance standards that have been met, and those that have yet to
be achieved;

e. A description of remedial measures or other necessary site interventions;
f. A description of staffing and contracting requirements; and,

g. A description of the Scientific Advisory Panel’s role and time requirements in the two
year period.

The Executive Director may amend the work program at any time, subject to appeal to the
Commission.

3.0 ANNUAL REVIEW AND PUBLIC WORKSHOP REVIEW

The permittee shall submit a wriiten review of the status of the mitigation project to the
Executive Director no later than April 30 each year for the prior calendar year. The written
review will discuss the previous vear’s activities and overall status of the mitigation project,
identify problems and make recommendations for solving them, and review the next year’s
program.

To review the status of the mitigation project, the Executive Director will convene and conduct a
duly noticed public workshop during the first year of the project and every other year thereafter
unless the Executive Director deems it unnecessary. The meeting will be attended by the
contractors who are conducting the monitoring, appropriate members of the Scientific Advisory
Panel, the permittee, Commission staff, representatives of the resource agencies (CDFG, NMFS,
USFWS), and the public. Commission staff and the contractors will give presentations on the
previous biennial work program’s activities, overall status of the mitigation project, identify
problems and make recommendations for solving them, and review the next upcoming period’s
biennial work program.
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The public review will include discussions on whether the wetland mitigation project has met the
performance standards, identified problems, and recommendations relative to corrective
measures necessary 1o meet the performance standards. The Executive Director will use
information presented at the public review, as well as any other relevant information, to
determine whether any or all of the performance standards have been met, whether revisions to
the standards are necessary. and whether remediation is required. Major revisions shall be
subject to the Commission’s review and approval.

The mitigation project will be successful when all performance standards have been met each
year for a three-year period. The Executive Director shall report to the Commission upon
determining that all of the performance standards have been met for three years and that the
project is deemed successful. If the Commission determines that the performance standards have
been met and the project is successful, the monitoring program will be scaled down, as
recommended by the Executive Director and approved by the Commission. A public review
shall thereafter occur every five years, or sooner if called for by the Executive Director. The
work program shall reflect the lower level of monitoring required. [f subsequent monitoring
shows that a standard is no longer being met, monitoring may be increased to previous levels, as
determined necessary by the Executive Director.

The Executive Director may make a determination on the success or failure to meet the
performance standards or necessary remediation and related monitoring at any time, not just at
the time of the workshop review.

40 ADDITIONAL PROCEDURES

4.1 Dispute Resolution

In the event that the permitiece and the Executive Director cannot reach agreement regarding the
terms contained in or the implementation of any part of this Plan, the matter may be set for
hearing and disposition by the Commission.

4.2 Extensions

Any of the time limits established under this Plan may be extended by the Executive Director at
the request of the permittee and upon a showing of good cause.

CONDITION C: SAP DATA MAINTENANCE
The permittee shall make available on a publicly-accessible website all scientific data collected

as part of the project. The website and the presentation of data shall be subject to Executive
Director review and approval.
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Staff’s Proposed Draft MLMP Conditions

This is a modified version of conditions the Commission required of Southern California Edison
in implementing its wetland restoration project at San Dieguito Lagoon pursuant to Coastal
Development Permit xx

Staff provided these conditions to Poseidon on June 20, 2008 and recommended Poseidon
include them in its Marine Life Mitigation Plan to present to the Commission. The meodifications
shown in strkethrough and underline reflect differences between Poseidon’s proposal and
Edison’s and provide updated wetland mitigation standards since the Commission’s approval of
Edison’s project. Staff’s notes to Poseidon are shown in [brackets and bold italics].

CONDITION A: WETLAND RESTORATION MITIGATION

The permittee shall develop, implement and fund a wetland restoration project that compensates

for past-present-and-future-fish marine life impacts from SONGS-Uniis-2-and-3;-as-identified-by
the-Marine-Review-Committiee Poseidon’s Carlsbad desahnatlon facility.

1.0 SITE SELECTION AND PRELIMINARY PLAN

In consultation with Commission staff, the permittee shall sclect a wetland restoration site and
develop a preliminary plan in accordance with the following process and terms.

Within 9 months of the effective date of this permit, the permittee shall submit the proposed site

and preliminary wetland restoration plan to the Commission for its review and approval or
disapproval.

RTINS
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1.1 Site Selection

The location of the wetland restoration project shall be within the Southern California Bight. The
permittee shall evaluate and select from sites including, but not limited to, the following eight
sites: Tijuana Estuary in San Diego County, San Dieguito River Valley in San Diego County,
Huntington Beach Wetland in Orange County, Anaheim Bay in Orange County, Santa Ana River
in Orange County, Los Cerritos Wetland in Los Angeles County, Ballona Wetland in Los
Angeles County, and Ormond Beach in Ventura County. Other sites proposed by the permittee
may be added 10 this list with the Executive Director's approval.

The basis for the selection shall be an evaluation of the sites against the minimum standards and
objectives set forth in subsections 1.3 and 1.4 below. The permittee shall take into account and
give serious consideration to the advice and recommendations of an Interagency Wetland
Advisory Panel, established and convened by the Executive Director. The permittee shall select
the site that meets the minimum standards and best meets the objectives.

1.2 Preliminary Restoration Plan

[Note: This is the type of Preliminary Plan we anticipate you’ll provide for the August
hearing. The Plan should include the elements in Sections 1.2 — 1.4 below.)

In consultation with Commission staff, the permittee shall develop a preliminary wetland
restoration plan for the wetland site identified through the site selection process. The preliminary
wetland restoration plan shall meet the minimum standards and incorporate as many as possible
of the objectives in subsections 1.3 and 1.4, respectively.

The preliminary wetland restoration plan shall include the following elements:

a. Review of existing physical, biological, and hydrological conditions; ownership, land use
and regulation.

b. Site-specific and regional restoration goals and compatibility with the.goal of mitigating
for SONGS-impaset-to-fish Poseidon’s marine life impacts.

c. Identification of site opportunities and constraints.
d. Conceptual restoration design, including:

1. Proposed grading and excavation; water control structures; planting; integration of
public access, if feasible; buffers and transition areas; management and maintenance
requirements.

2. Proposed habitat types (including approximate size and location).
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3. Preliminary assessment of significant impacts of design (especially on existing habitat
values) and net habitat benefits.

4. Evaluation of steps for implementation e.g. permits and approvals, development
agreements, acquisition of property interests.

5. A grapﬁic depiction of proposed plan.

[Note: As part of the elements gbove, the Preliminary Plan should describe the current and
anticipated relationship between Poseidon’s proposed mitigation and Edison’s, including
applicable conditions of the MOA and any written agreements between Poseidon, Edison,
and/or the JPA, measures included that will ensure Poseidon’s mitigation will not adversely
affect Edison’s mitigation, coordination with Edison’s Scientific Advisory Panel, etc.]

1.3  Minimum Standards

The wetland restoration project site and preliminary plan must meet the following minimum
standards:
a. Location within Southern California Bight.

b. Potential for restoration as tidal wetland, with extensive intertidal and subtidal areas;

¢. Creates or substantially restores a minimum of 150-aeres(60-heetares) 55.4 to 68.2 acres
of wetlands habitat similar to the affected habitats in Agua Hedionda Lagoon, excluding

buffer zone and upland transition area; [Note: the acreage figures are from Pete
Raimondi’s evaluation at the 80% and 95% confidence levels.}

d. Provides a buffer zone of a size adequate to ensure protection of wetland values, and not
less than at least 100 feet wide, as measured from the upland edge of the transition area,

e. Any existing site contamination problems would be controlled or remediated and would
not hinder restoration.

f. Site préservation is guaranteed in perpetuity (through appropriate public agency or
nonprofit ownership, or other means approved by the Executive Director), to protect
against future degradation or incompatible land use.

g. Feasible methods are available to protect the longterm wetland values on the site, in
perpetuity.

h. Does not result in loss of existing wetlands.

i. Does not result in impact on endangered speciés.

GRS R e
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Objectives

The following objectives represent the factors that will contribute to the overall value of the
wetland. The selected site shall be that with the best potential to achieve these objectives. These
objectives shall also guide preparation of the restoration plan.

1'6

a.

Provides maximum overall ecosystem benefits e.g. maximum upland buffer,
enhancement of downstream fish values, provides regionally scarce habitat, potential for
local ecosystem diversity.

Provides substantial fish habitat compatible with other wetland values at the site.

Provides a buffer zone of an average of at least 300 feet wide, and not less than 100 feet
wide, as measured from the upland edge of the transition area.

Provides maximum upland transition areas (in addition to buffer zones);

Restoration involves minimum adverse impacts on existing functioning wetlands and
other sensitive habitats.

Site selection and restoration plan reflect a consideration of site specific and regional
wetland restoration goals.

Restoration design is that most likely to produce and support wetland-dependent
Tesources.

Provides rare or endangered species habitat.

Provides for restoration of reproductively isolated populations of native California
species.

Results in an increase in the aggregate acreage of wetland in the Southem California

Bight.
Requires minimum maintenance.

Restoration project can be accomplished in a timely fashion.
Site 1s in proximity to SONGS-the Carlsbad desalination facility. -

Restrictions

(2) The permittce may propose a wetland restoration project larger than the minimum necessary
size specified in subsection 1.3(c) above, if biologically appropriate for the site, but the
additional acreage must (1) be clearly identified, and (2) must not be the portion of the project
best satisfying the standards and objectives listed above.
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(b) If the permittee jointly enters into a restoration project with another party: (1) the permittee's
portion of the project must be clearly specified, (2) any other party involved cannot gain
mitigation credit for the permittee's portion of the project, and (3) the permittee may not receive
mitigation credit for the other party's portion of the project.

(c) The permittee may propose to divide the mitigation requirement between a maximum of two
wetland restoration sites, unless there is 2 compelling argument, approved by the Executive
Director, that the standards and objectives of subsections 1.3 and 1.4 will be better met at more
than two sites.

{Note: We'll probably recommend the text below, or similar, as conditions for the Commission
to adopt in August to determine what will be required as follow-up to the Preliminary Plan to
ensure it results in an adeguate Final Plan — that is, while you may include them in your Plan
Jfor August, we’ll probably handle them as conditions for approval.

2.0 FINAL PLAN AND PLAN IMPLEMENTATION
2.1 Final Restoration Plan

Within $2-24 months [Note: based on anticipated 18-month CEQA process} following the
Commission’s approval of a site selection and preliminary restoration plan, the permittee shall

submit a complete Coastal Development Permit application for a final restoration plan along
with CEQA documentahon geaem&ed—m—eemeeﬂen—m&h g_g__local or other state agency

approvals;to-the : MRS proval. [Note:
the changes above reﬂect a dxﬁ'erence between SONGS and Posezdon s processes. With
SONGS, Edisan applied for a CDP for its Preliminary Plan after Marine Resource Committee
review and Commission approval of the selected site and applied for a CDP for its Final Plan.
With Poseidon, your CDP application for the mitigation site work will come after CEQA is
done and after other approvals are obtained.] The final restoration plan shall substantially
conform to the approved preliminary restoration plan as originally submitted or as amended by
the Commission pursuant to a request by the permittee. The final restoration plan shall include,
but not be limited to the following elements:

a. Detailed review of existing physical, biological, and hydrological conditions; ownership,
land use and regulation.

b. Evaluation of site-specific and regional restoration goals and compatibility with the goal
of mitigating for SONGS-impasts-te-fish Poseidon’s marine life impacts.

c. ldentification of site opportunities and constraints.

[Note: the above three elements should include a complete description of the relationship
between Poseidon’s mitigation and Edison’s, and any legal/contractual relationships between
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Poseidon, Edison, the JPA, and other involved entities. This should also describe how
Poseidon’s angoing sampling, monitoring, maintenance, contingency planning, etc. may be
associated with Edison’s.)

d. Schematic restoration design, including:

1. Proposed cut and fill, water control structures, control measures for stormwaier,

buffers and transition areas, management and maintenance requirements.

. Planting Program, including removal of exotic species, sources of plants and or seeds

(local, if possible), protection of existing salt marsh plants, methods for preserving
top soil and augmenting soils with nitrogen and other necessary soil amendments
before planting, timing of planting, plans for irrigation until established, and location
of planting and elevations on the topographic drawings.

. Proposed habitat types (including approximate size and location).

. Assessment of significant impacts of design (especially on existing habitat values)

and net habitat benefits. [Note: this should include a description of any effects on
existing habitat values within Poseidon’s mitigation site (e.g., are there existing
wetlands within your site that would be altered by your project?) and Edison’s site,
along with proposed measures to mitigate those impacts — e.g., methods, locations,
etc.)

. Location, alignment and specifications for public access facilities, if feasible.

. Evaluation of steps for implementation e.g. permits and approvals, development

agreements, acquisition of property rights.

. Cost estimates.

. Topographic drawings for final restoration plan at 1" = 100 foot scale, one foot

contour interval.

9. Drawings shall be directly translatable into final working drawings.

g Detailed information about how monitoring and maintenance will be implemented.

h.

Detailed information about construction methods to be used.

i, Defined final success criteria for each habitat type and methods to be used to determine

].

success.

Detajled information about how Poseidon will coordinate with the SONGS Scientific

Advisory Panel, including its role in independent monitoring, contingency planning
review, cost recovery, ete.
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k. Detailed information about contingency measures that will be implemented if mitigation
does not meet the approved goals, objectives, performance standards, or other criteria,

L. Submittal of “as-built” plans showing final grading, planting, hydrological features. etc.
within 60 days of completing initial mitigation site construction.

[Note: the additions above reflect conditions generally included in more recent mitigation
plans or needed to coordinate with Edison’s efforts.]

2.3 Wetland Construction Phase

Within 6 months of approval of the final restoration plan, subject to the permittee's obtaining the
necessary permits, the permittee shall commence the construction phase of the wetland
restoration project. The permittee shall be responsible for ensuring that construction is carried
out in accordance with the specifications and within the timeframes specified in the approved
final restoration plan and shall be responsible for any remedial work or other intervention
necessary to comply with final plan requirements.

2.3 Timeframe for Resubmittal of Project Elements

If the Commission does not approve any element of the project (i.e. site selection, restoration
plan), the Commission will specify the time limits for compliance relative to selection of another
site or revisions to the restoration plan.

3.0 WETLAND MONITORING, MANAGEMENT AND REMEDIATION

Monitoring, management (including maintenance), and remediation shall be conducted over the
"full operating life" of SONGS-Units-2-and-3 Poseidon’s desalination facility. "Full-eperating

-----

The following section describes the basic tasks required for monitoring, management and
remediation. Condition II-D specifies the administrative structure for carrying out these tasks,
including the roles of the permittece and Commission staff.

3.1  Monitoring and Management Plan

A monitoring and management plan will be developed in consultation with the permittee and
appropriate wildlife agencies, concurrently with the preparation of the restoration plan, to
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provide an overall framework to guide the monitoring work. It will include an overall description
of the studies to be conducted over the course of the monitoring program and a description of
management tasks that are anticipated, such as trash removal. Details of the monitoring studies
and management tasks will be set forth in a work program (see Section 1I-D).

3.2  Pre-restoration site monitoring

Pre-restoration site monitoring shall be conducted to collect baseline data on the wetland
attributes to be monitored. This information will be incorporated into and may result in
modification to the overall monitoring plan.

3.3 Construction Monitoring

Monitoring shall be conducted during and immediately after each stage of construction of the
wetland restoration project to ensure that the work is conducted according to plans.

34  Post-Restoration Monitoring and Remediation

Upon completion of construction of the wetland, monitoring shall be conducted to measure the
success of the wetland in achieving stated restoration goals (as specified in restoration plan) and
in achieving performance standards, specified below. The permittee shall be fully responsible for
any failure to meet these goals and standards during the facility’s full operational years of
SONGS-Units-2-and-3. Upon determining that the goals or standards are not achieved, the
Executive Director shall prescribe remedial measures, after consultation with the permittee,
which shall be immediately implemented by the permittee with Commission staff direction. If
the permittee does not agree that remediation is necessary, the matter may be set for hearing and
disposition by the Commission.

Successful achievement of the performance standards shall (in some cases) be measured relative
to approximately four reference sites, which shall be relatively undisturbed, natura) tidal
wetlands within the Southern California Bight. The Executive Director shall select the reference
sites. The standard of comparison i.c. the measure of similarity to be used (e.g. within the range,
or within the 95% confidence interval) shall be specified in the work program.

In measuring the performanée of the wetland project, the following physical and biological
- performance standards will be utilized:

a. Longterm Physical Standards. The following longterm standards shall be maintained over
the full operative life of SONGS-Units 2-and-3 the desalination facility.

1) Topography. The wetland shall not undergo major topographic degradation (such as
excessive erosion or sedimentation).
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2) Water Quality. Water quality variables (to be specified) shall be similar to reference
wetlands.

al.4)
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3)

be-interrupted. [Note: this is Edison’s requirement, but could be part of Poseidon’s
obligiation based on the agreement you develop with Edison.

4) Habitat Areas. The area of different babitats shall not vary by more than 10% from
the areas indicated in the final restoration plan.

. Biologica! Performance Standards. The following biological performance standards shall
be used to determine whether the restoration project is successful. Table 1, below,
indicates suggested sampling locations for each of the following biological attributes;
actual locations will be specified in the work program.

1) Biolbgical Communities. Within 4 years of construction, the total densities and
number of species of fish, macroinvertebrates and birds (see table 1) shall be similar
to the densities and number of species in similar habitats in the reference wetlands.

2) Vegetation. The proportion of total vegetation cover and open space in the marsh
shall be similar to those proportions found in the reference sites. The percent cover of
algae shall be similar to the percent cover found in the reference sites.

3) Spartina Canopy Architecture. The restored wetland shall have a canopy architecture
that is similar in distribution to the reference sites, with an equivalent proportion of
stems over 3 feet tall.

4) Reproductive Success. Certain plant species, as specified by in the work program,
shall have demonstrated reproduction (i.e. seed set) at least once in three years.

5) ?ood Chain Support. The food chain support provided to birds shall be similar to that
provided by the reference sites, as determined by feeding activity of the birds.

6) Exotics. The important functions of the wetland shall not be impaired by exotic
species.
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Table 1: Suggested Sampling Locations
Salt Marsh Open Water Tidal
Spartina | Salicorni | Upper | Lagoon | Eelgrass | Mudflat | Creeks
a
1) Density/spp:
Fish X X X X
Macroinvert X X X X
s
Birds X X X X X X
2) % Cover
Vegetation X X X X
algae X X X
3) Spar. arch. X
4) Repro. suc. X X X
5) Bird feeding X : X X
6) Exotics X X X X X X X

CONDITION D: ADMINISTRATIVE STRUCTURE

|Note: The conditions below will likely vary based on the relationship you develop with Edison
and the JPA regarding monitoring, review, administration, etc.)

1.0 ADMINISTRATION

Personnel with appropriate scientific or technical training and skills will, under the direction of
the Executive Director, oversee the mitigation and monitoring functions identified and required
by conditions II-A through C. The Executive Director will retain approximately two sc1ent|sts
and one administrative support staff to perform this function.

This technical staff will oversee the preconstruction and post-construction site assessments,
mitigation project design and implementation (conducted by permittee), and monitoring
activities (including plan preparation); the field work will be done by contractors under the
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Executive Director’s direction. The contractors will be responsible for collecting the data,
analyzing and interpreting it, and reporting to the Executive Director.

The Executive Director shall convene a scientific advisory panel to provide the Executive
Director with scientific advice on the design, implementation and monitoring of the wetland
restoration and artificial reef. The panel shall consist of recognized scientists, including a marine
biologist, an ecologist, a statistician and a physical scientist.

2.0 BUDGET AND WORK PROGRAM

The funding necessary for the Commission and the Executive Director to perform their
responsibilities pursuant to these conditions will be provided by the permittee in a form and
manner determined by the Executive Director to be consistent with requirements of State law,
and which will ensure efficiency and minimize total costs to the permittee. The amount of
funding will be determined by the Commission on a biennial basis and will be based on a
proposed budget and work program, which will be prepared by the Executive Director in
consultation with the permittee, and reviewed and approved by the Commission. If the permittee
and the Executive Director cannot agree on the budget or work program, the disagreement will
be submitted to the Commission for resolution.

The budget to be funded by the permittee will be for the purpose of reasonable and necessary
costs to retain personne! with appropriate scientific or technical training and skills needed to
assist the Commission and the Executive Director in carrying out the mitigation and lost resource
compensation conditions (II-A through C) approved as part of this permit action. In addition,
reasonable funding will be included in this budget for necessary support personnel, equipment,
overhead, consultants, the retention of contractors needed to conduct identified studies, and to
defray the costs of members of any scientific advisory panel(s) convened by the Executive
Director for the purpose of implementing these conditions.

Costs for participation on any advisory panel shall be limited to travel, per.diem, meeting time
and reasonable preparation time and shall only be paid to the extent the participant is not
otherwise entitled to reimbursement for such participation and preparation, Total costs for such
advisory panel shall not exceed $100,000 per year adjusted annually by any increase in the
consumer price index applicable to California.

The work program will include:

a. A description of the studies to be conducted over the subsequent two year period,
including the number and distribution of sampling stations and samples per station,
methodology and statistical analysis (including the standard of comparison to be used in
comparing the mitigation projects to the reference sites.)

RS S AR,
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b. A description of the status of the mitigation projects, and a summary of the results of the
monitoring studies to that point.

c. A description of the performance standards that have been met, and those that have yet to
be achieved.

d. A description of remedial measures or other necessary site interventions.
e. A description of staffing and contracting requirements.

f. A description of the Scientific Advisory Panel's role and time requirements in the two
year period.

The Executive Director may amend the work program at any time, subject to appeal to the
Commission.

3.0 ANNUAL REVIEW

A duly noticed public workshop will be convened and conducted by the Executive Director or
the Commission each year to review the status of the mitigation projects. The meeting will be
attended by the contractors who are conducting the monitoring, appropriate members of the
Scientific Advisory Panel, the permittec, Commission staff, representatives of the resource
agencies (CDFG, NMFS, USFWS), and the public. Commission staff and the contractors will
give presentations on the previous year's activities, overall status of the mitigation projects,
identify problems and make recommendations for solving them, and review the next year's
program. The permittee shall report on the status of the behavioral barrier devices.

The public review will include discussions on whether the artificial reef and wetland mitigation
projects have met the performance standards, identified problems, and recommendations relative
to corrective measures necessary to meet the performance standards. The Executive Director will
utilize information presented at the annual public review, as well as any other relevant
information, to determine whether any or all of the performance standards have been met,
whether revisions to the standards are necessary, and whether remediation is required. Major
revisions shall be subject to the Commission's review and approval.

The mitigation projects will be successful when all performance standards have been met each
year for a three-year period. The Executive Director shall report to the Commission upon
determining that all of the performance standards have been met for three years and that the
project is deemed successful. If the Commission determines that the performance standards have
been met and the project is successful, the monitoring program will be scaled down, as
recommended by the Executive Director and approved by the Commission. A public review shall
thereafter occur every five years, or sooner if called for by the Executive Director. The work
program shall reflect the lower level of monitoring required. If subsequent monitoring shows that
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a standard is no longer being met, monitoring may be increased to previous levels, as determined
necessary by the Executive Director.

The Executive Director may make a determination on the success or failure to meet the
performance standards or necessary remediation and related monitoring at any time, not just at
the time of the annual public review.

CONDITION E: MRC DATA MAINTENANCE

The scientific data collected by the MRC will be stored in the Commission library in San
Francisco, and at the Los Angeles County Museum of Natura] Science, or at an alternative
location in Southern California, as determined by the Executive Director; and will be made

- available for public use. The permittee shall purchase the necessary computer equipment for the
Commission and the Southem California location to store and retrieve the data, and shall fund
appropriate staff training on data storage and retrieval at both locations.

LRI S, GO Tt
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VIA OVERNIGHT DELIVERY

Chairman Kruer and Honorable Commissioners RECEIVED
California Coastal Commission

North Central Coast District ALIG 0 4 72008

45 Fremont, Suite 2000 , T,

San Francisco, CA 94105-2219 COASTAL COMMIBTION

Re; Carlsbad Desalination Project CDP Application No. E-06-013
Special Condition 8: Manne Life Mitigation Plan

Dear Chairman Kruer and Honorable Commissioners:

Poseidon Resources (Channelside) LLC (“Poseidon™) requests that the Commission
approve Poseidon’s proposed Marine Life Mitigation Plan (“MLMP™) attached hereto as Exhibit
A, which Poscidon has prepared pursuant to Special Condition 8 of the above-referenced Coastal
Development Permit (the “Permit™) for the Carlsbad Seawater Desalination Facility (the
“Project™). The Commission approved the Permit at its November 15, 2007 hearing. including
Special Condition 8, which requires the Applicant to submit a Marine Life Mitigation Plan for
Commussion review and approval betore the Permit will issue.

Following months of extensive collaboration with experts, Commission Staff, and state
and local agencies,' Poseidon submitted its MLMP to the Commission on July 3, 2008. The
MLMP contains the following elements that ensure Poseidon will implement and fund a wetland
restoration project or projects that not only fully mitigate any Project impacts to marine life, but
also provide additional mitigation that creates, enhances, and restores aquatic and wetland habitat
consistent with Coastal Act Sections 30230 and 30231 and Special Condition 8:

o Contains performance standards and objectives that are consistent with those
applied in Edison’s San Onofre Nuclear Generating Station (“SONGS™) project:

! Poseidon has consulted with the Department of Fish and Game. the Department of Transpenation, the State Lands
Comnussion. the San Diego Regional Water Quality Control Board. the City of Carlsbad. Coastal Commission
Staft. and the U.S. Fish and Wildlife Service. among others.

These materials have been provided to Coastal Commission Staff

Poseidon Resources Corporation
501 West Broadway. Suite 840, San Diego. CA 92101, USA
619-595-7802 Fax: 619-595-7892

Project Office: 4600 Carisbad Boufevard. Carisbad. CA 92008 ST N N RE Fi%, n
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e Provides for up to 42.5 acres of wetland restoration. which is consistent with
California Energy Commission (“*CEC™) methodology and Commission
precedent:

¢ Implements a phased mitigation program to ensure that Poscidon is incentivized
to incorporate emerging technologies that are not currently available into Project
operations to further reduce marine impacts:

e Requires Poseidon to submit a new Coastal Development Permit application for
Phase 1 of the restoration project within 24 menths of MLMP approval;

e Ensures long-term performance, monitoring, and protection of the mitigation
measures; and

o Allows for the Commission to determine in the future whether Lagoon dredging
should entitle Poseidon to restoration credit applicable to all or part of its Phase 11
mitigation obligations.

On July 24, 2008, Commission Staff released its Staft Report recommending approval of
the MLMP 1f'it is modified and amended to include Statf's recommendations. In response to the
Staff Report, Poseidon revised the MLMP to address substantially all of Statt’s concerns
(excluding the three issues discussed in the remainder of this letter), and to ensurc that the
MLMP substantially complies with Staff's recommendations.” For the Commission’s
convenience, we have attached as Exhibit B a document that sets forth the issues raised in the
Statf Report and how Poseidon responded to those issues, including citations to the changes
made to the MLMP. Poseidon’s proposed MLMP is attached hereto as Exhibit A in redline
format showing all of the changes made in response to the Statf Report that are discussed in
Exhibit B. These documents demonstrate that Poseidon has made significant compromises to its
positions regarding the MLMP to address and resolve Statt™s concerns.

A. Key Differences With Staff Report

Poseidon believes there remain only three key differences between Poseidon’s MLMP
and Staft’s position in the Staft Report that require the Commission’s further consideration,
including:

¢ (1) the amount of mitigation acreage:

e (2) whether mitigation may be phased: and

i - .. -~ . - . -

" Poseidon forwarded these revisions to Staff on July 31, 2008 and hoped (o have Staff confirm, prior to finalizing
this letter. that these revisions addressed their concerns, but Staff cancelled the planned conference call to discuss
these changes.

These materials have been provided to Coastal Commission Staff



August 2. 2008
Page 3

e (3) whether the Commission should have the discretion to decide at a later date if
Poseidon may receive restoration credit for dredging the Agua Hedionda Lagoon
(the “*Lagoon™).

Poseidon contends that the MLMP's proposed 42.5 acres of mitigation is soundly based on CEC
methodology: that the phased approach to mitigation ensures the Project’s manine life impacts
will be fully mitigated during all Project operating scenarios; and that the Commission should be
allowed to determine whether Poseidon may receive restoration credit for evidence
demonstrating the environmental benefits attributable to Lagoon dredging at the time Poseidon
actually requests such credit (if ever) for its Phase I obligations. Accordingly, for those reasons
and the reasons summarized below and set forth in detail in Exhibit C (*Marine Life Mitigation
Rationale™), Poseidon requests that the Commission not adopt Statf’s recommended
modifications and instead adopt Poseidon’s MLMP as revised and attached hereto as Exhibit A.

B. Poscidon’s Restoration Acreage is Consistent with Commission Practice

Independent review has confirmed that Poseidon’s proposed 42.5 acres is sufficient
restoration to fully mitigate the Project’s marine lite impacts, consistent with Coastal Act
Sections 30230 and 30231. Poseidon’s entrainment study, which provides the basis for
Poseidon’s proposed 42.5 acres of wetland restoration, was reviewed by the Coastal
Commission’s independent expert, Dr. Pete Raimondi of UC Santa Cruz. Dr. Raimondi
confirmed, among other things, that: (1) Poseidon’s study design is consistent with recent
entrainment studies conducted in California:* and (2) using CEC methodology. the habitat
restoration required to mitigate the Project’s “stand-alone™ operations would be 42.5 acres. This
methodology is also consistent with the peer-reviewed and approved methodology the CEC
applied to the Morro Bay Power Plant and the Moss Landing Power Plant.

Notably, Commission Staff originally recommended that Poseidon use CEC methodology
to determ:ne Project mitigation acreage, but Staff is now recommending a substantial increase in
the mitigation acreage by applving a new standard that has never been pecr-reviewed and which
adjusts variables in the modeling estimates. Specifically, Dr. Raimondi suggested that in order
to provide a greater level of assurance that impacts to lagoon and ocean species will be
mitigated, Poseidon could restore a total of 55.4 to 68.2 acres, which would provide an
unprecedented level of mitigation for the Project’s “'stand-alone™ impacts that the Commission
has never applied before. This “enhanced mitigation™ proposal is not consistent with CEC
methodology and established. peer-reviewed methodology and precedent. Notably, Dr.
Raimondi has not advocated that the Commission should apply the “‘enhanced mitigation”
methodology, and has appropriately left to the Commission the decision of which methodology
should be used.

¥ As Set forth in the Staff Report. “Dr. Raimondi was able 10 determine that the study's sampling and data collection
methods were consistent with those used in other recent entrainment studies conducted in California pursuant to the
protocols and putdelines used by the U.S. EPA. Regional Water Qualitv Control Boards. California Energy
Commission. and Coastal Commission.” {Staff Repori re: Condition Compliance for CDP No. E-06-013: Special
Condition 8 Subminal of Marine Life Mitigation Plan. July 24. 2008, at p. 8.)

These materi ' ride “oast issi
se materials have been provided to Coastal Commission Staff T et e
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C. Phased Mitigation is Appropriate for this Project

Poscidon’s phased approach to mitigation would fully compensate for the Project’s
impacts to marine life under either of the power plant’s operating scenarios. The initial phase
would provide 37 acres of wetland restoration, which would fully compensate for Project-related
impacts during the period when both the Encina Power Station (“EPS™) and the Project are
operating (“Phase [™). The second phase would provide up to 5.5 acres of additional restoration
to address any additional unmitigated impacts occurring it the Project ever operates “stand-
alone™ that is, when the EPS is decommissioned or when the EPS 1s providing less than 15% of
the water needed for the Project based on the EPS’s average water use over any three-year penod
(**Phase 1I").

¢ Phase | Substantially Over-mitigates Project impacts. The 37 acres provided
under Phase [ would fully mitigate the Project’s impacts as long as at least 13% of
the Project’s seawater requirements are provided by the EPS. In the last 18
months. the EPS would have provided over 65% of the water needed tor the
Project. Based on that number, the 37 acres provided by Poseidon under Phase |
would have been about 2.5 times the mitigation actually required. Through the
phased approach to mitigation. Poseidon will substantially over-mitigate its
impacts while the EPS continues to operate.

e Phase Il Mitigation Provides New Opportunities to Reduce Impacts. Under
Phase 11, the MLMP ensures that Poseidon will fully mitigate its “*stand-alone™
impacts by requiring Poseidon to: (1) analyze the environmental effects of
ongoing Project operations: (2) use that analysis to investigate and evaluate
reasonably feasible technologies that are unavailable today. which may reduce
any marine life impacts; (3) provide its analysis of environmental effects and its
evaluation of any reasonably feasible technologies to reduce impacts to the
Commission: and (4) undertake Lagoon dredging obligations. if feasible. The
Commission will then be able to determine if actual Project operations have less
of an impact to marine life than originally estimated, it Poseidon can further
reduce the Project’s impacts through reasonably feasible technologies, or if
Poseidon should receive restoration credit for demonstrated environmental
benetits attributable to dredging (as discussed further in Section D below). Based
on these determinations, the Commission may proportionally reduce Poseidon’s
habitat restoration obligation for Phase 11 mitigation. Accordingly, phased
mitigation will incentivize Poseidon to investigate new technologies that are not
available today to reduce impacts so that it can potentially reduce its restoration
obligation, and 1t will enable the Commission to make mitigation decisions based
on the Project’s actual operational impacts rather than estimates. If the mitigation
obligation is not reduced, the MLMP requires Poseidon to restore an additional
5.5 acres of wetland habitat subject to the same performance standards and
objectives required under Phase 1.

These materials have been provided to Coastal Commission Staff
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D. Lagoon Dredging Credit Should Be Evaluated in the Future

Pursuant to Poseidon’s MLMP, the Commission may decide at a later date whether
Poseidon should receive any restoration credit for assuming Lagoon dredging obligations.
Poseidon has not requested that dredging credit be applied to its mitigation obligations now: on
the contrary, Poseidon is asking the Commission only to leave open the possibility of allowing
such credit in the future if Poseidon assumes dredging obligations. The Staft Report, however,
recommends that the Commission should decide now that Poseidon’s potential dredging 1s not
subject to restoration credit because dredging is inconsistent with Special Condition 8’s
requirement that mitigation be in the form of creation, enhancement or restoration of wetland
habitat.

The Staff Report. however, fails to acknowledge that Lagoon dredging is necessary to
preserve the Lagoon's beneficial uses, and that sand dredged from the Lagoon would be used to
maintain, restore and enhance habitat for grunion spawning and enhance opportunities for public
access and recreation along the shoreline. Moreover, the Commission has applied dredging
credit in the past for the SONGS project. Further, approval of the MLMP would rot constitute
approval of a particular dredging propusal or grant of dredging credit. Rather. any dredging
proposal would require a separate Coastal Development Permit pursuant to Special Condition 12,
so it would be premature for the Commission to analyze dredging that Poseidon cannot perform.
Accordingly, it is perfectly appropriate for the Commission to determine whether Poseidon
should receive restoration credit for dredging at the time it applies for such credit in the future (if
ever).

We appreciate the Commission's consideration of these important issues and respectfully
request that the Commission approve Poseidon's proposed Marine Life Mitigation Plan attached
hereto as Exhibit A at its August 6, 2008 meeting.

Sincerely.

Mo

Peter MacLaggan
Poscidon Resources

Attachments

cc: Tom Luster;
Rick Zbur, Esq.

These materials have been provided to Coastal Commission Staff
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RESPONSE TO STAFF REPORT

REGARDING THE

MARINE LIFE MITIGATION PLAN

Exhibit A Marine Life Mitigation Plan

Exhibit B Responses to Issues Identified in July 24, 2008
Staff Report

Exhibit C Marine Life Mitigation Plan Rationale

These materials have been provided to Califomia Coastal Commission Staff




EXHIBIT A

MARINE LIFE MITIGATION PLAN

CONDITION A: WETLAND RESTORATION MITIGATION

The permittee shall deveiop; implement and fund a wetland restoration project that compensates
for marine life impacts from Poseidon’s Carlsbad desalination facility.

1.0 PHASED IMPLEMENTATION

Poseidon’s Carlsbad desalination facility will function under two operating scenarios: (1) using
the Encina Power Station’s seawater intake while the Power Station continues to operate (*‘Phase
1"); and (2) as a stand-alone facility (“Phase II"'). The permittee’s restoration project shall be
phased to address marine life impacts from each of the applicable operating scenarios.

To mitigate marine life impacts for Phase I operations, the permittee shall develop, implement
and fund a 37-acre wetland restoration project consistent with the terms and conditions set forth
in this Plan. The permittee’s additional obligations to mitigate marine life impacts for Phase II
operations, which may include up to 5.5 acres of additional wetland restoration, are set forth in
section 6.0. Combined, mitigation for Phase [ and Phase II would require up to 42.5 acres of
wetland restoration. '

1.1  Technology Review During Phase I Operations

On or before April 30 of each year following the commencement of the Carlsbad desalination
facility’s commercial operations, the permittee shall provide the Executive Director with data
demonstrating the Encina Power Station’s cooling water intake for the prior calendar year, On or
before April 30 following the first three years of the Carlsbad desalination facility’s commercial
operations, the permittee shall also provide the Executive Director with the calculation
demonstrating the Power Station’s average water use during the prior three-year period. The
permittee shall thereafter provide the Executive Director with that calculation annually, on or
before April 30, until either of the occurrence of either of the “Phase I Pre-Conditions,” as
defined in subsection 1.2 below.

Consistent with the permittee’s approvals from the State Lands Commission, the permittee shall
perform the following ten years after the commencement of commercial operations, unless either
of the “Phase II Pre-Conditions” occur before that time (as defined in subsection 1.2 below):

a. Conduct a new analysis of the environmental effects of ongoing desalination facility
operations ten years after the commencement of commercial operations. The analysis
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shall provide information about the project’s actual impacts from operations, taking into
account all project features and mitigation measures;

b. Using that analysis, the permittee shall investigate and evaluate new and developing
technologies that are reasonably feasible and unavailable today, which may further
reduce any marine life impacts; and

¢. Within 24 months of the date that the permittee commenced its analysis of the
environmental effects of ongoing desalination facility operations, the permittee shall
provide that analysis and its evaluation of potential and reasonably feasible technologies
to the Commission for review. The determination of feasibility shall consider costs,
potential impacts, and acceptability to the Encina Power Station, among other things.

Upon receiving the analysis of environmental effects of ongoing desalination facility operations
and the evaluation of new and available technologies from the permittee, the Commission may
request a hearing to determine whether those technologies are reasonably feasible and whether
the permittee can implement any of the technologies to reduce marine life impacts. If the
Commission determines that any such technologies are reasonably feasible and may further
reduce marine impacts, this Marine Life Mitigation Plan may, after a public hearing before the
Commission, be amended to require implementation of reasonably feasible technologies.

1.2 Implementation of Phase II Mitigation

The permittee’s Phase I mitigation obligations will not be affected by whether or not the
permittee is ultimately required to undertake mitigation for Phase II. If either the Encina Power
Station stops using its existing seawater intake for cooling water, or the Encina Power Station’s
use of its seawater intake provides less than 15% of Poseidon’s needed water based on the Power
Station’s average water usc over any three-year period (“‘Phase 1I Pre-Conditions”), then the
permittee shall also undertake the Phase [I mitigation obligations set forth in section 6.0.

2.0 PHASEISITE SELECTION

In consultation with Commission staff, the permittee shall select a wetland restoration site for
Phase | mitigation in accordance with the following process and terms.

The location of the wetland restoration project shall be within the Southern California Bight.
The permittee shall select from sites including, but not limited to, the following eleven sites:
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Tijuana Estuary in San Diego County; San Dieguito River Valley in San Diego County; Agua
Hedionda Lagoon in San Diego County; San Elijo Lagoon in San Diego County; Buena Vista
Lagoon in San Diego County; Huntington Beach Wetland in Orange County, Anaheim Bay in
Orange County, Santa Ana River in Orange County, Los Cerritos Wetland in Los Angeles
County, Ballona Wetland in Los Angeles County, and Ormond Beach in Ventura County. The
permittee may also consider any sites that may be recommended by the California Department of
Fish & Game as high priority wetlands restoration projects.

The basis for the selected site shall be an evaluation of the site against the minimum standards
and objectives set forth in subsections 3.1 and 3.2 below. The permittee shall take into account
and give consideration to the advice and recommendations of the scientific advisory panel
established and convened by the Executive Director pursuant to Condition B.1.0. The permittee
shall select the site that meets the minimum standards and best meets the objectives.
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4.

30 PHASE I PLAN REQUIREMENTS

In consultation with Commission staff, the permittee shall develop a final wetland restoration

plan for the wetland site identified-through-the-site-selection-precess-for Phase --The-wetland

4.0. The final plan shall_ajs_q meet the minimum standards and incorporate as many as feasnble
of the objectives in subsections 3.1 and 3.2, respectively.

3.1 Minimum Standards

The Phase 1 wetland restoration project site and preliminary plan must meet the following
minimum standards:

a. Location within Southern California Bight;
b. Potential for restoration as tidal wetland, with extensive intertidal and subtidal areas;

¢. Creates or substantially restores a minimum of 37 acres of habitat similar to the affected
habitats in Agua Hedionda Lagoon, excluding buffer zone and upland transition area;

d. Provides a buffer zone of a size adequate to ensure protection of wetland values, and
substantially-at least 100 feet wide, as measured from the upland edge of the transition
area. The Executive Director or the Commission may make exceptions to the 100-foot
buffer requirement in certain locations if they determine that the exceptions are de
minimis, or that a lesser buffer is sited and/or designed to prevent impacts that would
significantly degrade wetland areas and that they are compatible with the contmuance of
those areas;

e. Any existing site contamination problems would be controlled or remediated and would
not hinder restoration;

f. Site preservation is guaranteed in perpetuity (through appropriate public agency or
nonprofit ownership, or other means approved by the Executive Director), to protect
against future degradation or incompatible land use;

g. Feasible methods are available to protect the long-term wetland values on the site, in
perpetuity;
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Does not result in a net loss of existing wetlands; and

Does not result in an adverse; impa : n
mitigated impact on endangered m species.

Objectives

The following objectives represent the factors that will contribute to the overail value of the
wetland. The selected site shall be determined to achieve these objectives. These objectives shall
also guide preparation of the restoration plan.

a.

k.

1.

Provides substantialmaximum overall ecosystem benefits, e.g. substantisdmaximum
upland buffer, enhancement of downstream fish values, provides regionally scarce
habitat, potential for local ecosystem diversity;

Provides substantial fish habitat compatible with other wetland values at the site;

Provides a buffer zone of atleastan average of at least 300 feet wide, depending on the
feasibility at the selected site(s), and not less than 100 feet wide, as measured from the

upland edge of the transition area, subject to the exemptions set forth in subsection
3.1(d);

Provides substartialmaximum upland transition areas (in addition to buffer zones);

Restoration involves minimum adverse impacts on existing functioning wetlands and
other sensitive habitats;

Site selection and restoration plan reflect a consideration of site specific and regional
wetland restoration goals;

Restoration design is that most likely to produce and support wetland-dependent
resources;

Provides potential habitat for rare or endangered species;

Provides for restoration of reproductively isolated populations of native California
species;

Results in an increase in the aggregate acreage of wetland in the Southern California
Bight;
Requires minimum maintenance;

Restoration project can be accomplished in a reasonably timely fashion; and

m. Site is in proximity to the Carlsbad desalination facility.

EErs ot vy JERNE 0T RPN
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13 Restrictions

(a) The permittee may propose a wetland restoration project larger than the minimum necessary
size specified in subsection 3.1(c) above, if biologically appropriate for the site, but the
additional acreage must (1) be clearly identified, and (2) must not be the portion of the project
best satisfying the standards and objectives listed above.

(b) If the permittee jointly enters into a restoration project with another party: (1) the permittee's
portion of the project must be clearly specified, (2) any other party involved cannot gain
mitigation credit for the permittee's portion of the project, and (3) the permittee may not receive
mitigation credit for the other party's portion of the project.

(c) The permittee may propose to divide the mitigation requirement between a maximum of
fourtwo wetland restoration sites, unless the Executive Director determines that the standards
and objectives of subsections 3.1 and 3.2 will be better met at more than fourtwa sites.

40 PHASEIPLAN IMPLEMENTATION
4.1  Coastal Development Permit Application

The permittee shall submit a complete Coastal Development Permit application for the Phase 1
restoration plan along with CEQA documentation and local or other state agency approvals by
either 24 months following the 1ssuance of the Coastal Development Permit for the Carlsbad

desalination facility;-erthe-commencement-of commercial-operations-at-thefaeility-whicheveris

later. The Executive Director may grant an extension to this time period at the request of and
upon a demonstration of good cause by the permittee. The restoration plan shall substantially
conform to Section 3.0 above and shall include, but not be limited to the following elements:

a. Detailed review of existing physical, biological, and hydrological conditions; ownership,
land use and regulation;

b. Evaluation of site-specific and regional restoration goals and compatibility with the goal
of mitigating for Poseidon’s marine life impacts;

c. Identification of site opportunities and constraints;
d. Schematic restoration design, including:

1. Proposed cut and fill, water control structures, control measures for stormwater,
buffers and transition areas, management and maintenance requirements;

2. Planting Program, including removal of exotic species, sources of plants and or seeds
(local, if possible), protection of existing salt marsh plants, methods for preserving
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top soil and augmenting soils with nitrogen and other necessary soil amendments
before planting, timing of planting, plans for irngation until established, and location
of planting and elevations on the topographic drawings;

3. Proposed habitat types (including approximate size and location),

4. Assessment of significant impacts of design (especially on existing habitat values)
and net habitat benefits;

5. Location, alignment and specifications for public access facilities, if feasible;

6. Evaluation of steps for implementation e.g. permits and approvals, development
agreements, acquisition of property rights;

7. Cost estimates;

8. Topographic drawings for final restoration plan at 1" = 100 foot scale, one foot
contour interval; and

9. Drawings shall be directly translatable into final working drawings.
g. Detailed information about how monitoring and maintenance will be implemented;

h. Detailed information about construction methods to be used;

i. Defined final success criteria for each habitat type and methods to be used to determine
success;
Iz Detailed information about how Poseidon will coordinate with any other agency or panel

that will have a role in implementing and monitoring the restoration plan, including the
respective roles of the parties in independent monitoring, contingency planning review,
COSt recovery, etc.;

k. Detailed information about contingency measures that will be implemented if mitigation
does not meet the approved goals, objectives, performance standards, or other critena,
and

L Submittal of “as-built” plans showing final grading, planting, hydrological features, etc.

within 60 days of completing mitigation site construction.
4.2 Wetland Construction Phase
Within 12 months of approval of the Phase | restoration plan, subject to the permittee's obtaining
the necessary permits, the permittee shall commence the construction phase of the wetland

restoration project. The permittee shall be responsible for ensuring that construction is carried
out in accordance with the specifications and within the timeframes specified in the approved

ww‘ = '-'"\‘-n-! ‘-'”\\*-‘



Conditions for Poseidon’s MLMP
July 3. 2008
Page 8of 1616

restoration plan and shall be responsible for any remedial work or other intervention necessary to
comply with plan requirements.

4.3  Timeframe for Resubmittal of Project Elements

If the Commission does not approve any element of the project (i.e. site selection, restoration
plan), the Commission will specify the time hmits for compliance relative to selection of another
site or revisions to the restoration plan.

5.0 PHASE I WETLAND MONITORING, MANAGEMENT AND REMEDIATION

Monitoring, management (including maintenance), and remediation shall be conducted over the
"full operating life" of Poseidon’s desalination facility, which shall be 30 years from the date
“as-built” plans are submitted pursuant to subsection 4.1(/).

The following section describes the basic tasks required for monitoring, management and
remediation for Phase . Condition B specifies the administrative structure for carrying out these
tasks, including the roles of the permittee and Commission staff.

5.1 Monitoring and Management Plan

A monitoning and management plan will be developed in consultation with the permittee and
appropriate wildlife agencies, concurrently with the preparation of the restoration plan for Phase
1, to provide an overall framework to guide the monitoring work. It will include an overall
description of the studies to be conducted over the course of the monitoring program and a
description of management tasks that are anticipated, such as trash removal. Details of the
monitoring studies and management tasks will be set forth in a work program (see Condition B).

5.2  Pre-restoration site monitoring

Pre-restoration site monitoring shall be conducted to collect baseline data on the wetland
attributes to be monitored. This information will be incorporated into and may result in
modification to the overall monitoring plan.

53 Construction Monitoring

Monitoring shall be conducted during and immediately after each stage of construction of the
wetland restoration project to ensure that the work is conducted according to plans.
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5.4  Post-Restoration Monitoring and Remediation

Upon completion of construction of the wetland, monitoring shall be conducted to measure the
success of the wetland in achieving stated restoration goals (as specified in restoration plan) and
in achieving performance standards, specified below. The permittee shall be fully responsible for
any failure to meet these goals and standards during the facility’s full operational years. Upon
determining that the goals or standards are not achieved, the Executive Director shall prescribe
remedial measures, after consultation with the permittee, which shall be implemented by the
permittee as soon as practicable with Commission staff direction. If the permittee does not agree
with the remedial measures prescribed by the Executive Director, or that remediation is
necessary, the matter may be set for hearing and disposition by the Commission.

Successful achievement of the performance standards shall (in some cases) be measured relative
to approximately four reference sites, which shall be relatively undisturbed, natural tidal
wetlands within the Southern California Bight. The reference sites and the standard of
comparison, i.e. the measure of similanty to be used, shall be specified in the work program.

In measuring the performance of the wetland project, the following physical and biological
performance standards will be utilized:

a. Longterm Physical Standards. The following long-term standards shall be maintained
over the full operative life of the desalination facility:

1) Topography. The wetland shall not undergo major topographic degradation (such as
excessive erasion or sedimentation);

2) Water Quality. Water quality variables [to be specified) shall be similar to reference
wetlands; and

4) 3)}Habitat Areas. The area of different habitats shall not vary by more than 10% from
the areas indicated in the restoration plan.

b. Biological Performance Standards. The following biological performance standards shall
be used to determine whether the restoration project is successful. Table 1, below,
indicates suggested sampling locations for each of the following biological attributes;
actual locations will be specified in the work program:
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Biological Communities. Within 4 years of construction, the total densities and
number of species of fish, macroinvertebrates and birds (see Table 1) shall be similar
ta the densities and number of species in similar habitats in the reference wetlands;

Vegetation. The proportion of total vegetation cover and open space in the marsh
shall be similar to those proportions found in the reference sites. The percent cover of
algae shall be similar to the percent cover found in the reference sites;

Spartina Canopy Architecture. The restored wetland shall have a canopy architecture
that is similar in distribution to the reference sites; with an equivalent proportion of
stems over 3 feet tall;

Reproductive Success. Certain plant species, as specified by in the work program,
shall have demonstrated reproduction (i.e. seed set) at least once in three years;

Food Chain Support. The food chain support provided to birds shall be similar to that
provided by the reference sites, as determined by feeding activity of the birds; and '

Exotics. The important functions of the wetland shall not be impaired by exotic
species.

Table 1: Suggested Sampling Locations

Salt Marsh Open Water Tidal
Spartina | Saliconi | Upper Lagoon | Eelgrass | Mudflat | Creeks
a
1} Density/spp:
Fish X X X X
Macroinvert X X X X
S
Birds X X X X X X
2) % Cover
Vegetation X X X
Algae X X X
3) Spar. arch. X
4) Repro. suc. X X X
5) Bird feeding X X X
6) Exotics X X X | x X X X
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6.0 MITIGATION REQUIRED AFTER PHASE Il PRECONDITION
6.1 Reasonably Feasible Technologies

Following the occurrence of either of the Phase II Pre-Conditions, as defined in subsection 1.1,
the permittee shall:

a. Conduct a new analysis of the environmental effects of ongoing desalination facility
operations. The analysis shall provide information about the project’s actual impacts
from operations, taking into account all project features and mitigation measures;

b. Using that analysis, the permittee shall investigate and evaluate new and developing
technologies that are reasonably feasible and unavailable today, which may further
reduce any marine life impacts;

c. Within 24 months of the occurrence of the applicable Phase II pre-condition, the
permittee shall provide that analysis and its evaluation of potential and reasonably
feasible technologies to the Commission for review. The determination of feasibility
shall consider costs, potential impacts, and acceptability to the Encina Power Station,
among other things; and

d. The analysis and evaluation provided to the Commission shall also include an evaluation
of whether the 37 acres of wetland restoration implemented by the permittee has fully or
only partially mitigated marine life impacts for stand-alone operations, taking into
account actual operating conditions from facility operations for Phase I and potential
reductions to impacts that would occur as a result of any new and reasonably feasible
technologies that the permittee may implement pursuant to this subsection 6.1.

Upon receiving the evaluation of new and available technologies from the permittee, the
Commission may request a hearing to determine whether those technologies are reasonably
feasible and whether the permittee can implement any of the technologies to reduce marine life
impacts. If the Commission determines that any such technologies are reasonably feasible and
may further reduce marine impacts, this Marine Life Mitigation Plan may be amended after a
public hearing before the Commission to require implementation of reasonably feasible
technologies. The Commission also may determine the additional mitigation, if any, required
after implementation of available technologies to reduce marine life impacts from Phase II
operations.

6.2  Additional Mitigation

The permittee also shall comply with the following mitigation measures after the occurrence of
either Phase II Pre-Condition:
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If within 24 months of the occurrence of the applicable Phase 1i Pre-Condition, the
permittee assumes dredging obligations of the Agua Hedionda Lagoon from the Encina
Power Station or other applicable entity, the permittee shall provide evidence to the

.Executive Director in the form of a contract or other agreement that demonstrates the

permittee’s assumption of dredging obligations, along with an evaluation of the
permittee’s dredging activities and supporting documentation for the proposed mitigation
credit the permittee is seeking for this activity. Pursuant to Special Condition 12 of this
Permit, the permittee shall not dredge the Agua Hedionda Lagoon without obtaining a
new Coastal Development Permit approval from the Commission for dredging activities.
If such dredging obligations are assumed, the Commission shall evaluate and determine
the mitigation credit the permittee is entitled to receive for Lagoon dredging using
substantially the same methodology the Commission used for the San Onofre Nuclear
Generating Station’s dredging approvals. If the Commission’s evaluation set forth in
subsection 6.1 determines that there is any remaining mitigation obligation following the
implementation of reasonably feasible technologies to reduce marine impacts, the credit
for Lagoon dredging shall be applied to satisfy any remaining mitigation obligation of the
permittee; or _

If the permittee does not assume the dredging obligations for the Agua Hedionda Lagoon
(for any reason other than delays by the Commission in issuing the Coastal Development
Permt for dredging) and the analysis and evaluation set forth in subsection 6.1 identifies
that additional wetland restoration is necessary to mitigate Phase II impacts not fully
mitigated by the 37-acre restoration project, then within 24 months of the occurrence of
the applicable Phase Il Pre-Condition, the permittee shall apply for a new Coastal
Development Permit to perform additional wetland mitigation to mitigate marine life
impacts for Phase 11 operations that meets the following criteria:

(i)  the Phase II wetland mitigation shall credit the 37-acres of restoration required
under this Plan for Phase 1, and may require additional mitigation of up to an
additional 5.5 acres. The Commission shall proeportionally reduce the potential 5.5
acre restoration requirement based on: (1) any reduction to marine life impacts
caused by the permittee’s implementation of reasonably feasible technologies, as set
forth in subsection 6.1; and (2) any demonstration that actual plant operations have
caused less marine life impacts than originally anticipated during the project’s
initial evaluation;

(1) the permittee shall apply for a new Coastal Development Permit to perform the
wetland restoration, and the restoration shall be of habitat similar to the affected
habitats in Agua Hedionda Lagoon, excluding buffer zone and upland transition
area, and consistent with the objectives and restrictions in subsections 3.1
(excluding subsection 3.1(c)), 3.2 and 3.3 above;
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(i1i) the permittee shall select a wetland restoration site for Phase Il mitigation in a
manner generally in accordance with section 2.0 above;

(iv) the restoration plan for Phase II mitigation shall be generally in accordance with the
requirements in section 4.0 above, and shall be monitored in a manner generally 1n
accordance with that set forth in section 5.0 above; and

(v) Phase II wetland restoration shall be included in and administered as part of the
same administrative structure created for Phase I mitigation and set forth in
Condition B of this Plan,

CONDITION B: ADMINISTRATIVE STRUCTURE
1.0 ADMINISTRATION

Personnel with appropriate scientific or technical training and skills will, under the direction of
the Executive Director, oversee the mitigation and monitoring functions identified and required
by Condition A. The Executive Director will retain scientific and administrative support staff to
perform this function, as specified in the work program.

This technical staff will oversee the preconstruction and post-construction site assessments,
mitigation project design and implementation (conducted by permittee), and monitoring
activities (including plan preparation); the field work will be done by contractors under the
Executive Director's direction. The contractors will be responsible for collecting the data,
analyzing and interpreting it, and reporting to the Executive Director.

The Executive Director shall convene a scientific advisory panel to provide the Executive
Director with scientific advice on the design, implementation and monitoring of the wetland
restoration. The panel shall consist of recognized scientists, including a marine biologist, an
ecologist, a statistician and a physical scientist.

2.0 BUDGET AND WORK PROGRAM

The funding necessary for the Commission and the Executive Director to perform their
responsibilities pursuant to these conditions will be provided by the permittee in a form and
manner reasonably determined by the Executive Director to be consistent with requirements of
State law, and which will ensure efficiency and minimize total costs to the permittee. The
amount of funding will be determined by the Commission on a biennial basis and will be based
on a proposed budget and work program, which will be prepared by the Executive Director in
consultation with the permittee, and reviewed and approved by the Commission in conjunction

with its review of the restoration plan. Permit-applieation-feespaid-by-the-permitieefor Coastal
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cannot agree on the budget or work program, the disagreement will be submitted to the
Commission for resolution.

The budget to be funded by the permittee will be for the purpose of reasonable and necessary
costs to retain personnel with appropriate scientific or technical training and skills needed to
assist the Commission and the Executive Director in carrying out the mitigation. In addition,
reasonable funding will be included in this budget for necessary support personnel, equipment,
overhead, consultants, the retention of contractors needed to conduct identified studies, and to
defray the costs of members of any scientific advisory panel(s) convened by the Executive
Director for the purpose of implementing these conditions.

Costs for participation on any advisory panel shall be limited to travel, per diem, meeting time
and reasonable preparation time and shall only be paid to the extent the participant is not
otherwise entitled to reimbursement for such participation and preparation. The amount of
funding will be determined by the Commission on a biennial basis and will be based on a
proposed budget and work program, which will be prepared by the Executive Director in
consultation with the permittee, and reviewed and approved by the Commission in conjunction
with its review of the restoration plan. Total costs for such advisory panel shall not exceed
$100,000 per vear adjusted annually by any increase_in the consumer price inde)
applicable to California, If the permittee and the Executive Director cannot agree on the budget
or work program, the disagreement will be submitted to the Commission for resolution.

The work program will include:

a. A description of the studies to be conducted over the subsequent two year period,
including the number and distribution of sampling stations and samples per station,
methodology and statistical analysis (including the standard of comparison to be used in
comparing the mitigation project to the reference sites);

b. A description of the status of the mitigation projects, and a summary of the results of the
monitoring studies to that point;

c. A description of up to four reference sites;

d. A description of the performance standards that have been met, and those that have yet to
be achieved;

e. A description of remedial measures or other necessary site interventions;

f. A description of staffing and contracting requirements; and
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g. A description of the scientific advisory panel's role and time requirements in the two year
period.

3.0 ANNUAL REVIEW AND PUBLIC WORKSHOP REVIEW

The permittee shall submit a written review of the status of the mitigation project to the
Executive Director each year on April 30 for the prior calendar year. The written review will
discuss the previous year's activities and overall status of the mitigation project, identify
problems and make recommendations for solving them, and review the next year's program.

Every fifth year, the Executive Director or the Commission shall also convene and conduct a
duly noticed public workshop to review the status of the mitigation project. The meeting will be
attended by the contractors who are conducting the monitoring, appropriate members of the
Scientific Advisory Panel, the permittee, Commission staff, representatives of the resource
agencies (CDFG, NMFS, USFWS), and the public. Commission staff and the contractors will
give presentations on the previous five years’ activities and the overall status of the mitigation
project, identify problems and make recommendations for solving them, and review the next
period’s program.

The workshop review will include discussions on whether the wetland mitigation project has met
the performance standards, identified problems, and recommendations relative to corrective
measures necessary to meet the performance standards. The Executive Director will utilize
information presented at the public review, as well as any other relevant information, to
determine whether any or all of the performance standards have been met, whether revisions to
the standards are necessary, and whether remediation is required. Major revisions shall be
subject to the Commission's review and approval.

The mitigation project will be successful when all performance standards have been met each
year for a three-year period. The Executive Director shall report to the Commission upon
determining that all of the performance standards have been met for three years and that the
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project is deemed successful. If the Commission determines that the performance standards have
been met and the project is successful, the monitoring program will be scaled down, as
recommended by the Executive Director and approved by the Commission. The work program
shall reflect the lower level of monitoring required. If subsequent monitoring shows that a
standard is no longer being met, monitoring may be increased to previous levels, as determined
necessary by the Executive Director.

The CommissienExecutive Director may make a determination on the success or failure to meet
the performance standards or necessary remediation and related monitoring at any time, not just
at the time of the workshop review.

4.0 ADDITIONAL PROCEDURES

4.1  Dispute Resolution

in the event that the permittee and the Executive Director cannot reach agreement regarding the
terms contained in or the implementation of any part of this Plan, the matter may be set for
hearing and disposition by the Commission.

4.2 Extensions

Any of the time limits established under this Plan may be extended by the Executive Driector at
the request of the permittee and upon a showing of good cause.




EXHIBIT B

RESPONSES TO ISSUES IDENTIFIED IN JULY 24, 2008 STAFF REPORT

. In response to Commission Staff’s specific concerns regarding Poseidon’s proposed
Marine Life Mitigation Plan (“MLMP”), as identified on page 15 of the July 24, 2008 Staff
Report, Poseidon has modified its MLMP to address Staff's concerns. Below we have listed
. each of Staff’s identified concerns, followed by Poseidon’s response. In addition to the
responses herein, Exhibit A is a redline of Poseidon’s MLMP that shows the changes Poseidon
has made in response to Staff’s concerns. Note that this document does not address the three
issues discussed in Poseidon’s letter responding to the Staff Report: mitigation acreage, phased
mitigation and restoration credit for lagoon dredging.

L Responses to Bullet Points on Page 15: In this section, Poseidon has res;ﬁonded to each
of the bullet points listed on page 15 of the Staff Report.

Issue 1: Staff recommended that Poseidon submit a complete coastal development permit
application for its Final Restoration Plan within 24 months of Commission approval of its
Preliminary Plan (i.e., the Plan being reviewed herein). Poseidon modified that
recommendation in Section 4 of its Plan to allow submittal of that application either 24 months
afier issuance of the project coastal development permit or commencement of commercial
operations of the desalination facility, whichever is later. This could substantially delay the

- implementation of mitigation and could result in several years of impacts occurring without
mitigation.

¢ Poseidon Response to Issue 1: In Section 4.1 of Poseidon’s MLMP, Poseidon has
revised its Plan so that the Coastal Development Permit for the Final Restoration Plan
will be submitted within 24 months of Commission approval of its Preliminary Plan.

Issue 2: A4 proposed change to Poseidon’s Plan al»Section 3.1¢d) and at Section 3.2(c) would
reduce the required buffer zone at its mitigation sites from no less than 100 feet wide fo an
average that could be much less than 100 feet.

¢ Poseidon Response to Issue 2: Poseidon has removed the word “substantially” from
Section 3.1(d) so that it is evident that buffer zones will be at least 100 feet wide. (See
Poseidon’s MLMP, Page 4 of 16.)

Issue 3: A proposed change to Section 3.1(i) would allow the Plan to affect endangered species
in a way not allowed under the Edison requirements.

. ® Poseidon Response to Issue 3: Poseidon has revised Section 3.1(i) to indicate that
Poseidon’s Plan will not result in an adverse impact on endangered animal species, and
that it will require mitigation for Plan impacts on endangered plant species. (See
Poseidon’s MLMP, Page 5 of 16.) The formulation of this provision in the Edison plan
does not take into account that substantially all wetlands restoration projects will have
impacts on sensitive plant species, which would likely be mitigated through relocation
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to upland areas. The Edison plan’s formulation would not allow mitigation in any area
where there is a sensitive plant. Accordingly, Poseidon modified this language to
ensure there are no adverse impacts to endangered animals, but to allow for mitigation
and relocation of sensitive plants.

Issue 4: Poseidon proposes to change Section 3.3(c) to allow mitigation to occur in up to four
sites, rather than up to two sites, as required of Edison, which could fragment the mitigation and
reduce its overall value.

¢ Poseidon Response to Issue 4: Poseidon has revised Section 3.3(c) to allow mitigation
to occur only at up to two sites without Executive Director approval. (See Poseidon’s
MLMP, Page 6 of 16.) '

Issue 5: Poseidon also proposed deleting a requirement at Section 5.4 that would require a
designed tidal prism to-be maintained to ensure the wetland mitigation site has adequate tidal
action.

e Poseidon Response to Issue 5: Poseidon has revised its Plan to include a requirement
at Section 5.4(a)(3) that would require a designed tidal prism be matintained if the Plan
requires dredging. (See Poseidon’s MLMP, Page 9 of 16.)

Issue 6: Poseidon Proposes that any fees it pays for coastal development permits or -
amendments be credited against the budget needed to implement the mitigation plan.

e Poseidon Response to Issue 6: Poseidon has revised Condition B, Section 2.0 to
remove its proposal regarding the crediting of fees paid for coastal development permits
or amendments. (See Poseidon’s MLMP, Pages 13-14 of 16.)

IL Responses to Staff’s Recommendation to Include Conditions in Exhibit 2: In this
section we have responded to Staff’s comment on page 15 of the Staff Report that Poseidon’s
Plan should be modified to include the conditions in Exhibit 2 by identifying each of the

differences between Poseidon’s Plan and Staff’s Exhibit 2, followed by Poseidon’s response.

e Posetdon’s Plan removes the requirement in Section 2.0 that would require Poseidon to
submit the proposed site and preliminary plan to the Commission within 9 months of the
effective date of the approval, and removes Exhibit 2’s “Preliminary Plan” requirements set
forth in Staff’s Exhibit 2 at §1.2.

o Poseidon Response: Poseidon has revised its Plan to include the “Preliminary Plan”
requirements (Poseidon’s MLMP § 2.1, Pages 3-4 of 16.) and has modified its Plan so
that a proposed site and preliminary plan will be submitted to the Commission within
10 months of the effective date of the approval. (See Poseidon’s MLMP § 2.0, Page
20f16.)

e Poseidon’s Plan adds three potential restoration sites (Agua Hedionda, San Elijo, and Buena
Vista) for a total of 11 sites in Section 2.0.



o Poseidon Response: This remains part of Poseidon’s proposal because these sites
are in close proximity to the Project site, and have been recommended as potential
mitigation sites by local and state agencies. '

Poseidon’s Plan allows Poseidon to consider other sites that may be recommended by the
Department of Fish and Game (“*DFG™) as high-priority wetlands restoration projects, while
Staff’s MLMP only allows additional sites to be considered with approval from the
Executive Director. (Section 2.0.)

o Poseidon Response: This remains part of Poseidon’s proposal to allow consideration
of sites that could be proposed by DFG.

Poseidon’s MLMP has objectives of providing “substantial’ upland buffer and upland
transition areas, as compared to Staff’s objective of providing “maximum” upland buffer and
upland transition areas. (See Poseidon’s MLMP §§ 3.2(a),(d).)

o Poseidon Response: Poseidon has revised Sections 3.2(a) and (d) of its Plan to
incorporate Staff’s proposed “maximum” language. (See Poseidon’s MLLMP, Page
of 16.) '

Poseidon’s Plan deletes Staff’s Objective in Section 3.2(c) of providing a buffer zone of an
average of at least 300 feet wide, and includes a 100 feet-wide Objective.

o Peoseidon Response: Poseidon has revised Section 3.2(c) so that the Objective
provides for a buffer zone that is an average of 300 feet wide, depending on the
feasibility at the selected site(s), and not less than 100 feet wide. (See Poseidon’s
MLMP, Page S of 16.) This modification addresses Staff’s concerns and will aliow
Poseidon to have necessary flexibility in selecting the mitigation site(s).

Poseidon proposes commencing restoration construction within 12 months of approval of the
restoration plan (Poseidon’s MLMP § 4.2), while Staff proposes construction within 6
months of approval of the restoration plan (Staff’s Exhibit 2 at § 2.2).

o Poseidon Response: This remains part of Poseidon’s proposal because it is a more
reasonable estimate of time that will be required to undertake the restoration efforts.

Poseidon’s Plan adds a provision to assure that the mitigation is in place for 30 years, and
therefore adds a definition of the facility’s “full operating life” of 30 years from the date as-
butlt plans are submitted. (See Poseidon's MLMP § 5.0)

o Poseidon Response: This remains part of Poseidon’s proposal because it provides
clarity for Poseidon’s responsibilities and obligations under the Plan.

Poseidon modifies the requirement that the Executive Director will retain approximately two
scientists and one administrative support staff to oversee the plan’s mitigation and
monitoring functions, and provides that the Executive Director shall retain staff as set forth in
the “work program.” (See Poseidon’s MLMP Condition B § 1.0, Page 13 of 16.)
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o Poseidon Respense: This remains part of Poseidon’s proposal because Poseidon
does not believe this amount of staffing is necessary given the significantly smaller
scope of Poseidon’s restoration obligations compared to SONGS. Poseidon’s
proposal provides that the work program will identify the necessary staffing.

Poseidon’s Plan removes the cap on total costs for the advisory panel of $100,000 per year
contained in Staff’s Exhibit 2, and requires the Executive Director to submit a proposed
budget for the advisory panel to the Commission for approval on a biennial basis, and
provides that any disagreement over the budget to be submitted to the Commission for
resolution. (Poseidon’s MLMP Condition B § 2.0.)

o Poseidon Response: Poseidon has revised Condition B Section 2.0 to include Staff’s
language regarding the $100,000 cap, but has retained its procedures for the budget
due to the fact that the scope of Poseidon’s restoration obligations will be
significantly smaller than Edison’s, and the budget for the advisory panel should bear
a reasonable relatlonshlp to the scope of restoration. (See Poseidon’s MLMP, Page
14 of 16.)

Poseidon’s Plan modifies the Executive Director’s ability to amend the work program
(Poseidon’s MLMP Condition B § 2.0.)

o Poseidon Response: Poseidon has modified Condition B, § 2.0 so that it is now -
consistent with the language in Staff’s Exhibit 2.. (See Poseldon s MLMP, Page 15 of
16.)

Poseidon’s Plan requires submission of a written review of the restoration project’s previous
year by April 30 instead of an annual public workshop. Poseidon provides for a public

. workshop every fifth year, regardless of whether the project’s performance standards have
been met. (Poseidon’s MLMP Condition B § 3.0, Pages 15-16 of 16.) Staff’s Exhibit 2 °
provides for an annual public workshop, and would lower the frequency of this obligation to
a five year review once performance standards are achieved.

. o Poseidon Response: This remains part of Poseidon’s proposal because of the
‘ substantially limited.size of the Poseidon’s restoration project as compared to
Edison’s SONGS restoration project, and the significant cost already 1mposed on
‘Poseidon’s mitigation program. :

Poseidon’s Plan gives the Commission, rather than the Executive Director, the authority to
determine the success or failure to meet the performance standards, or necessary remediation
and related monitoring, -

o Poseidon Response: Poseidon has modified Condition B, § 3.0 so that it is
consistent with the language in Staff’s Exhibit 2. (See Poseldon s MLMP, Page 10 of
16.)

Poseidon’s Plan adds a general dispute resolution provision that would allow any-disputes to
be heard by the Commission. (Poseidon’s MLMP Condition B § 4.1, Page 16 of 16.)



o Poseidon Response: This remains part of Poseidon’s proposal because 1t retains and
states the permittee’s implicit rights.

e Poseidon’'s MLMP allows for time extensions by the Executive Director at Poseidon's
request upon a showing of good cause. Poseidon’s MLMP Condition B § 4.2, Page 16 of

16.)

o Poseidon’s Response: This remains part of Poseidon’s proposal.

\swﬁz Ewh‘;k "‘é‘i‘;':?}



EXHIBIT C

- MARINE LIFE MITIGATION PLAN RATIONALE

" In addition to the reasons set forth in Poseidon’s letter to the Commission, below
Poseidon has provided more detailed support for its position that the Commission should accept
Poseidon’s arguments concerning mitigation acreage, mitigation phasing and dredging over
those offered by Staff. Accordingly, and for the following reasons, Poseidon respectfully asks
the Commission to adopt Poseidon’s Marine Life Mitigation Plan (“MLMP”) as amended and set
forth 1q,Exh1blt A, and w1thout Staff's requested modifications from the Staff Report.

I. - POSEIDON’S RESTORATION ACREAGE IS CONSISTENT WITH
COMMISSION PRACTICE

Independent review has confirmed that Poseidon’s proposed 42.5 acres is sufficient
restoration to fully mitigate the Project’s marine life impacts. Poseidon’s entrainment study,
which provides the basis for Poseidon’s proposed 42.5 acres of wetland restoration, was
reviewed by the.Coastal Commission’s independent expert, Dr. Pete Raimondi of UC Santa
Cruz. Dr. Raimondi confirmed, among other things, that: (1) Poseidon’s study design is
consistent with recent entrainment studies conducted in California; (2) using CEC methodology
and Coastal Commission precedent, the habitat restoration required to mitigate the Project’s

“stand-alone” operations would be 42.5 acres (37 acres to-compensate for Agua Hedionda
Lagoon (“Lagoon’) species impacts, and 5.5 acres to compensate for open ocean species’
impacts); and (3) habitat mix for mitigation should include mudflat/tidal charinel and open water - -
habitat. This methodology is also consistent with the peer-reviewed and approved methodology
the CEC applied to the Morro Bay Power Plant and the Moss Landing Power Plant.

Notably, Commission Staff originally recommended that Poseidon use CEC methodology
to determine the Project’s mitigation requirement. Staff, however, is now recommending a
substantial increase in the mitigation acreage by applying a new standard that has not been peer-
reviewed and which adjusts variables in the modeling estimates. Specifically, Dr. Raimondi
suggested that in order to provide an even greater level of assurance that impacts to lagoon and
* ocean species will be mitigated, Poseidon could restore 12.9 to 25.7 acres above the 42.5 acres
required under CEC methodology - for a total of 55.4 to 68.2 acres — to provide an .
unprecedented level of mitigation for the Project’s “stand-alone” impacts that the Commission
has never applied before. This “enhanced mitigation” proposal is inconsistent with CEC
methodology and established, peer-reviewed methodology and precedent. Notably, Dr.
Raimondi has not advocated that the Commission should apply the “enhanced mitigation” ‘
methodology, and has appropriately left to the Commission the decision of which methodology
should be used.

In contrast to the “enhanced mitigation” proposal, Poseidon’s restoration acreage
methodology conforms entirely to Commission-accepted precedent, and Staff has not identified
any mitigation projects using this methodology that have resulted in under-compensation for
marine impacts. Poseidon’s Area Production Foregone (“APF") calculation is extremely
conservative because it assumes that the proportional mortality resulting from entrainment occur
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across the entire area of the Lagoon. In fact, the habitat areas in the Lagoon for the three species
used to calculate the APF estimate are all much smaller than the entire Lagoon. Accordingly, an
averaging approach was used because it accounts for the uncertainty associated with the
estimates of the exact areas of habitat associated for each species. This methodology is
considered conservative and conforms entirely to standards and procedures used for APF
determination at the Moss Landing project.

Staff has also suggested that if Poseidon does not use Staff’s “enhanced mitigation™
proposal, that Poseidon should be required to apply a mitigation ratio (such as 2:1 or 3:1) to its
mitigation acreage so that Poseidon considers mitigation that may be “out of kind”” or provided at
some distance from the affected area. Staff, however, has not and cannot provide examples of
any California entrainment mitigations that have apr lied a mitigation ratio on top of a
conservative “in-kind” approach to mitigation that is consistent with CEC methodology, such as
the mitigation acreage contained in the MLMP. Moreover, the MLMP ensures that Poseidon
will provide “in-kind” restoration in the Southern California Bight similar to the affected area in
the Lagoon.

For these reasons, Poseidon asks the Commission to approve its 42.5 acreage calculation
over that proposed by Staff to ensure that the Project’s mitigation is consistent with prior
Commission approvals rather than subject to an obligation that is based on un-proven
methodology.

II. PHASED MITIGATION IS APPROPRIATE FOR THIS PROJECT

Poseidon’s phased approach to mitigation would fully compensate for the Project’s
impacts to marine life under either of the power plant’s operating scenarios. The initial phase of
the mitigation plan would provide 37 acres of wetland restoration, which would fully compensate
for Project-related impacts during the period when both the Encina Power Station (“EPS”) and
the Project are operating (“Phase I”’). The second phase would provide up to 5.5 acres of
additional restoration to address any additional unmitigated impacts occurring from Project
operations when the EPS is decommissioned or when the EPS is providing less than 15% of the
water needed for the Project based on the EPS’s average water use over any three-year period’
(“Phase II”). Below, Poseidon has identified the benefits of phased mitigation for this Project
and explained why Staff’s arguments against phasing are unsupported and inconsistent with the
benefits that phasing would provide.

A. Phase I Mitigation Over-mitigates Project Impacts

Under Phase I, Poseidon would restore 37 acres of wetland habitat similar to the affected
habitats in Agua Hedionda Lagoon. Using CEC and prior Coastal Commission methodology,
the Phase [ mitigation would mitigate 87% of the total requirements for the Project’s “stand
alone” operations (when the EPS has ceased operating). Accordingly, the Phase [ mitigation

: This threshold is very conservative. The Phase [ restoration project would fully mitigate the Project’s impacts as
long as at least 13% of the Project’s seawater requirements are provided by the EPS. Poseidon’s MLMP is
conservative in that it requires Poseidon to implement Phase 11 mitigation if the EPS is providing an average of less
than | 5% of the Project’s seawater requirements over a three-vear period.




would fully mitigate the Project’s impacts as long as at least 13% of the Project’s seawater
requirements are provided by the EPS. By providing this level of mitigation while the Project
and the power plant are both operating, Poseidon will perform more mitigation than what is
necessary to mitigate this stage of the Project’s operations. For example, in the last 18 months
the EPS would have provided over 65% of the water needed for the Project. Based on that
number, Poseidon would have been required to provide only 14.9 acres of mitigation using CEC
methodology and Commission precedent. Poseidon’s Phase I restoration of 37 acres would be
approximately 2.5 times the mitigation actually required. Therefore, through the phased
approach to mitigation, Poseidon is actually providing the substantial majority of the mitigation
required for the Project’s stand-alone operations up front.

B. Phase II Mitigation Provides New Opportunities to Reduce Impacts

The MLMP requires Poseidon to implement mitigation measures for Phase II (including
up to 5.5 acres of additional restoration) if the EPS stops using its existing seawater intakes for
cooling purposes, or if the intakes provide less than 15% of Poseidon’s needed water based on
the EPS’ average water use over any three-year period (“Phase 1l Pre-Conditions™). To ensure
that the Commission is aware of the amount of water the EPS is providing to the Project, and
when Phase II mitigation should commence, the MLMP requires Poseidon to submit that
information to the Executive Director annually.

Wetland habitat restoration under Phase 11 would credit the 37 acres of restoration
already provided for under Phase 1, and provide assurances that stand-alone operations are fully
mitigated in Phase II. Once either of the Phase II Pre-Conductions occur, the MLMP requires
Poseidon to: (1) analyze the environmental effects of ongoing Project operations; (2) use that
analysis to investigate and evaluate reasonably feasible technologies that are unavailable today,
which may reduce any marine life impacts; and (3) provide its analysis of environmental effects
and its evaluation of any reasonably feasible technologies to reduce marine life impacts to the
Commission within 24 months. Accordingly, the Commission will be able to determine if
Poseidon can further reduce the Project’s impacts to marine life through reasonably feasible
technologies, and may proportionally reduce Poseidon’s habitat restoration obligation for Phase
IT mitigation based on that mitigation.’

In addition, Poseidon may assume dredging obligations of the Agua Hedionda Lagoon
from the EPS within 24 months of the occurrence of either Phase II Pre-Condition, if feasible.’
If Poseidon assumes dredging obligations, it will provide evidence of its obligations to the
Commission, along with an analysis of how Lagoon dredging is beneficial to the Lagoon and

? Note that in the event the Phase I Pre-Conditions do not occur, Poseidon's approval from the State Lands
Commission requires Poseidon to undertake a substantially similar evaluation of environmental effects of ongoing
Project operations and to investigate and evaluate new and developing technologies that are unavailable today to
reduce any marine life impacts ten years after Project operations commence. Accordingly, if the State Lands
Commission requires Poseidon to implement any such technologies that constitute “development”, such
development would be subject to Coastal Commission review and approval,

? Since Special Condition 12 of the Project’s Coastal Development Permit requires Poseidon to obtain a new Permit

approval from the Coastal Commission for any dredging activities, the Commission shall have oversight over any
Lagoon dredging.



how such dredging activities may entitle Poseidon to some amount of restoration credit. (See
Section C below).

In the event that Poseidon does not assume Lagoon dredging obligations (for example, if
the EPS never fully ceases use of its intakes but operates the intakes at very low levels and
continues to dredge the Lagoon), Poseidon’s MLMP requires it to develop a plan within 24
months in which: (1) the Commission shall evaluate whether Poseidon’s 37 acres of wetland
restoration under Phase I has fully mitigated the Project’s stand-alone operations; and (2) the
Commission may reduce Poseidon’s Phase II restoration based on the reduction to marine
impacts caused by Poseidon’s implementation of new, reasonably feasible technologies (as
discussed above).

Accordingly, phased MLMP implementation would provide a tremendous incentive for
Poseidon to investigate and invest in new technologies and opportunities to further reduce
Project impacts and avoid additional mitigation costs. If Poseidon is required to provide all of
the mitigation for the “stand-alone™ operations upfront, there is substantially less incentive to
invest in additional avoidance measures. In addition, the opportunity for the Commission to
consider these issues once Project operations have commenced is another valuable benefit of
phased implementation of the MLMP: with phased mitigation, Poseidon, the Commission and
other regulatory agencies would have an opportunity to measure the actual impacts of the
Project, and to evaluate new opportunities to further reduce the impacts and refine the scope of
the Phase II mitigation as necessary to ensure the “stand-alone” Project impacts are fully
mitigated.

If the Commission determines that none of the above-opportunities are feasible or if these
opportunities in combination with the Phase I mitigation plan do not fully mitigate the “stand-
alone” Project impacts, then the MLMP requires Poseidon to restore up to an additional 5.5 acres
consistent with the performance standards and objectives used for the 37 acres provided under
Phase 1 restoration.

C. Phased Mitigation is Not Speculative

Commission Staff argue in the Staff Report that the Commission should require Poseidon
to provide all mitigation up-front, rather than in two phases, because it considers “phasing to be
speculative in that it is tied to unknown future operations of the power plant.” Staff’s argument
is without merit. As set forth in MLMP Section 1.1, Poseidon will be obligated to provide the
Executive Director annually with data demonstrating the power plant’s seawater intake for the
prior year, which will ensure that the Commission is always informed of the power plant’s
operations. Since the MLMP requires Poseidon to undertake Phase II mitigation when the power
plant is decommissioned or when it provides less than 15% of the Project’s water over a three-
year period, the Commission will have the necessary data about power plant operations so that it
will not need to “speculate’” about when Poseidon will need to implement Phase II mitigation.

Staff also contends in the Staff Report that tying phased mitigation to the power plant’s
operations would be “inappropriate” because the power plant is not a co-applicant on the
Project’s Permit. Poseidon’s Permit application and the Commission's approval, however,
provide that the desalination facility’s intake would be connected to the power plant’s discharge




channel. Accordingly, the discharge from the power plant, to the extent it is available, will serve
the Project’s needs. In the past 18 months, the power piant would have provided over 65% of the
water needed for the Project. It is both appropriate and there is no prohibition on allowing the
phased approach proposed by Poseidon.

In addition to the reasons discussed above, a phased approach to mitigation for this
Project is based on sound policy for the following three reasons:

(1) EPS will operate indefinitely: As discussed above, while the EPS continues
to operate, it will provide a significant portion of the seawater required for the _
Project, and the need for Project mitigation would be proportionally reduced. The
power plant’s generating capacity is subject to “Reliability Must Run” status, as
contracted by the California Independent System Operator (Cal-ISO), which is’

" meant to provide electrical grid reliability. At the October 2007 State Lands

Commission meeting, an EPS representative testified that the units will remain in
service indefinitely and that Cal-1SO would determine when they are no longer
needed for grid stability. Further, in a July 12, 2007 letter to the Commission,
EPS stated that at least two of its generating units *“can be reliably operated for the
foreseeable future.” Because the power plant will continue to operate in some
capacity and provide water to the Project, requiring more than 37 acres of
mitigation up-front would substantially over-mitigate the Project’s impacts for
many years.

(2) Phasing allows the Commission to retain authority and evaluate impacts: Due
to the phased approach, the Commission would have ongoing involvement in the

implementation of the MLMP alongside other regulatory agencies. This will
allow the Commission to evaluate the impacts of the Project’s actual operations,
rather than relying on estimates, and will enable the Commission to more
accurately determine what additional mitigation should-be required to- fully
mitigate the Project’s manine impacts (if any).

(3) Other regulatory agencies retain authority to evaluate and address impacts:
The Regional Water Quality Control Board (“Regional Board”) and the State
Lands Commission have indicated that upon decommissioning of the power plant,
they will undertake an environmental review of the Project to determine what, if
any, additional design, technology or mitigation measures should be required.
Further, and to the extent that there are modifications to the Project as a result of
power plant decommissioning or to comply with State Lands Commission or

‘'Regional Board requirements, such modifications would also be subject to review

by the Coastal Commission for Coastal Act compliance.

For these reasons, Poseidon asks the Commission to reject Staff’s argument about
phasing, and to approve Poseidon’s MLMP as set forth in Exhibit A, without Staff’s
recommended changes from the Staff Report.



111. LAGOON DREDGING CREDIT SHOULD BE EVALUATED IN THE FUTURE

Pursuant to Poseidon’s proposed MLMP, the Commission may decide at a later date
whether Poseidon should receive any restoration credit for assuming dredging obligations of the
Agua Hedionda Lagoon. Poseidon has not requested that dredging credit be applied to its
mitigation obligations now; on the contrary, Poseidon is asking the Commission only to leave
open the possibility of allowing such credit in the future if Poseidon assumes dredging
obligations. Staff argues, however, that the Commission should decide now that Poseidon’s
potential dredging is not subject to restoration credit - even though approval of the MLMP does
not involve any dredging approval. ' ’

Staff argues that Lagoon dredging would be inconsistent with Special Condition 8’s
requirement that mitigation be in the form of creation, enhancement or restoration of wetland
habitat, but that argument is not supported by the evidence. The Lagoon supports a wide range
of beneficial uses, including over 300 acres of marine wetlands and a variety of recreational
activities, and needs to be dredged for those uses to-continue. The sand dredged from the
Lagoon would be placed on adjacent beaches so as to maintain, restore and enhance habitat for
grunion spawning and enhance opportunities for public access and recreation along the shoreline.
In recognition of the value these uses, the Commission previously granted wetlands restoration
credit for inlet maintenance for Edison’s SONGS project, and this precedent allowed one acre of
restoration credit for every 3.3 acres of tidally exchanged wetlands supported by dredging. As
applied to Poseidon, such credit would represent seventeen times the required 5.5 acres of
mitigation required under Phase 1. The MLMP does not specify the amount of restoration credit
Poseidon should receive for dredging, and ultimately the Commission would need to determine
the amount of credit to which Poseidon is entitled (if any) if Poseidon applies for such credit,

Finally, Staff argues that credit for dredging cannot be granted because EPS is obligated
to dredge the Lagoon, and there is neither an agreement with EPS for Poseidon to undertake-
dredging nor is EPS a co-applicant for the Project. - As discussed above, Poseidon is not asking
for dredging credit now, only the possibility of such credit in the future, and Poseidon would
provide the Commission with any dredging agreement with EPS, or a new Coastal Development
Permit Application that may include EPS as a co-applicant, at the time it requests such credit.
Accordingly, Staff’s argument is without merit, and Poseidon asks the Commission to approve
the MLMP as proposed by Poseidon in Exhibit A.
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whoever makes the motion.
" CHAIR KRUBR® Exactly. L
nxncur:vz DIRECTOR DOUGLAS: Right:. |
CHAIR KRUER: Exactly, and your process sounds

rational but then it mlght even take longer. I am-not'sure.

| EXECUTIVE DIRECTOR DOUGLAS: Yes, those are the
peinte of differences, right. 8
' CHAIR KRUER: Okay.
You don't get to speak, Mr. Geever

MR. GEEVER: Mr Chairman,_I am going to ask you_

' for an- exceptlon

‘ - CHAIR xnt:n- No, I am not going to give any
exceptions tonight, at ‘this hour, no, sir, cannot‘do it.
MR. GEEVER: "I wanted to take iesue_with --

| CHAIR ERUER: Well, you are not entitled to
rebuttalt We have closed the phblic hearing, first of all.
. MR, GBEVER:. Okay. o
CHAIR KRUER: . Thank you, sir.
e oOkay, Commissioner Hueso.
[ MOTION ] | | |
| COMMISSIONER HUESO: Thank you;

1 am -going to .move that we approve the Marlne Life

Mltlgatlon Plan attached to the staff recommendatlon, as
Exhibit 1, if modified as shown in Section 1.1 below, and

Exhibit 2 of this memorandum as compliant with Special

. PRISCILIAPIRE
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Condition 8 of CDP E-06-013.
" ZAnd, I will have some modificatioﬁs'
CHAIR Kﬁﬂﬁﬁz ‘Okay, it has been ‘moved by
COmmlssioner Hueso,rseconded by -- ' ' '
Is there. a "seconded“ to your motlon°
7Apyone want to "seconded” it. _
COMMISSIONER LOWENTHAL: .Second. . .
- CHATR. KRUER: seconded by CommiseionerlLowenthal.
Would you 1ike-to speak to your motion? '

'COHHISSIONER HUESO: I would actually llke to go

through some of the mod1f1cat1ons with staff, and maybe go

over some Of their recommendations that they have made just'

to understand how they apply it. .

We have gone over this in the dlscu851on, but I
would like to:go over, for example, Modification No. 1, says
poseidon. shall create or restore between 55 and 68 acres of

coastal estuarine wetland habitat within the Southern

'Callfornla bite.

My question to staff about' that, I mean, there
were a lot of complalnts about there not belng a speclflc
area, and staff elso followedﬁup that there aren't really

eXpressed locations, in terms of where thié'mitigation_will

itake,place. In your recommendation, is that-still the

' condition, in terms of we don't know where this is going to

take-piace?';

PRISCILLA PIKE

39672 WHISPERING WAY Court Reporting Services TELEPHONE
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ENVIRONMENTAL SPECIALIST LUSTER: Staff consulted
with the SONGS Scientific Advisory Panel, and our recommend-
ation is based on input we got from the panel.

The conditions that the Commission imposed on
Edison for the San Dieguito site, those were issued before
Edison had selected its site, and so we feel that if Poseidon
meets the same conditions that Edison was held to, and
selects a site within the Southern California bite, that
would provide adequate assurance that subsequent plans that
come .to you would be sufficient.

COMMISSIONER HUESO: So, we can still work out
locations, in terms of optimizing the location, and there is
the benefit of the improvements.

ENVIRONMENTAL SPECIALIST LUSTER: Right, as long
as they are held to the same conditions SONGS was.

COMMISSIONER HUESO: And, getting to this specific
acreage, you put a range of 55 to 68, that was your
recommendation. Now, that is not a very, very specific
number. Is that based on, again, putting the burden on.the
applicant to come back with a plan thaf mitigates the impacts
of the project?

ENVIRONMENTAL SPECIALIST LUSTER: Staff felt that
that was a decision for the Commission.

The two figures are based on the levels of

confidence that derive from the study. If the Commission

39672 WHISPERING WAY Court Reporting Services T L ENONE - S~
OAKHURST, CA 93644 mtnnric/Meti nat reRoN £22 @220
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wants 80 percent confidenCe'thatxthey wotld insurevﬁull

mitigaticn for the impacts, the S5 acrés,lstaff_belia?es,

would be sufficient. If you want 95 percent ccnfidénce,in

your decision, then you go with the higher_numberr
‘-So,-thé Commission cculdleither decide on'a
specific figure},this evening, or if"Poseidon'came back

later, with a mltigatlon prcposal 'somewhere w1th1n that

‘range, that would be the other optlon

COMMISSIONER BUESO: So, is 1t 80 . accurate, is it -

‘possihle to get 95 percernt with 37 acres? You are saylng, is

it 1mp0551ble° is it improbable? 1s it . that accurate? in

.terms of the p0351b111ty of gettlng the kind of mitlgatlon

that we want within a certain amount of acreage? Can that be

achleved through a very intense mltlgatlon monltoring of a

SpElelC acreage amount?

ENVIRONMENTAL spEchs'r LUSTER: If you don't
mind I w111 ask Dr. Raimondi to answer that.

‘COMMISSIONER HUESO: Sure.

ENVIRONMENTAL SPECIALIST LUSTER: He has far more
expertise. . ' | | .

'HR._RAIMONDIs There are really two issues here,

‘you have addressed one of the. One of them isvthe amount of

acreage that is required, and the other is insuring‘that it
works,-bécause, clearly, you could put in 50 70, 100 acres

and if it doesn't work, you get no compensation.

i ' _ PRISCILIA PIKE ‘
39672 WHISPERING WAY Court Reporting Services : TELEPHONE

OAKHURST, CA 93644 - ' K mtnors@sti.net’ : . (8501 ERLA2N
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"The key thxng here is us1ng the 1nformation that

'.Poseldon provided, and Just u51ng what I laid out there --

and again, we are. not u31ng any data that dldn't come . from

_Poseldon -- the 80 percent really is 55 acres, and the 95
‘ really is 68 ‘In addition, you would Btlll need to monitor

'1t to ‘make sure that it works, because 68 acres of garbage

is no compensation

So, there are two issue, really.

- COMMISSIONER HUESO: So,-in-terms of maybe hearing-

- from Poseidon's répresentatives, in terms of what they can

guarantee, in termsaof'providing‘the adequate mitigation for
the project,; you are saying you can do it with 42.5 acres is
the claim that yOu are.making?’

MR. ZBUR: Yés, I mean I think we think that based

upon the standards that were used for‘the Morro Bay Piant,

and for the Moss Landing Plant, that the acreage .amount
consistent with that would be 42.5 acres.

COMMISSIONER HUESO: And, what level of mitigation

"would 42 acres proﬁide°;

MR. ZBUR: It would provide -- ,
: COMMISSIONER HUESO: In terms of a percentage°' ‘
MR. znﬁni It would. present 100 percent mltlgatlon
for the stand- alone operations. '

COMMISSIONER HUESO: If monitoring showed that it

- didn't, would that mean that you are not let off the hook.

o . PRISCILIA PIKE
39672 WHISPERING WAY Court Reparting Services

OAXHURST, CA 93644 mtapris@sti.net : = (559) 683-8230
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-You would have to come back and do some work9

‘MR, ZBUR: Well, I th1nk that one’ of the concerns

that we have about the adoptlon of the staff recommendatlon

is that 1t ba51cally, is just a very vague recommendatlon,
Aif we conform it to the SONGS approach which had a lot of
' detalls, whlch were related to a much much larger

_ restoratlon program, 'including very srgnlflcant costs.

~So, one of’ the things that we were hoplng you
would do is . to use the -- -start w1th the Pogeidon plan, and

if you wanted to make changes with respect to the acreage,

‘and I think we want -- phasing is anm important thlng Not -

'haV1ng any phasing, really restrlcts the number of 51tes that

we can-do, that we can get entltled and ready to go on line,

within the 24 months that the plan has required.

I mean, one of the things that is very:important

. for us is that we are able to not delay the operation of the

plant, and in order to not delay the operation of the plant,

we need as broad a number of sites, as possible, and

‘obviously, we are-requiring all of. that up front so it g

potentially restrlcts the number of SlteS, and that makes 1t
less llkely -- “ _ .
COMHISSIONER HUESO: And that would be required

. to come back to the Coastal Comm1531on for approval for each

progect? L
MR. ZBUR: What the Poseidon proposal does is it
PRISCILLA PIKE : .
39672 WHISPERING WAY - Court Reporting Services - - TELEPHONE
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would require 37 acres up front. We would have to come back
to the Coastal Commission within 24 months for a CDP for that
project, at least 37 acres.

COMMISSIONER HUESO: That is 24 for the 37 acres?
and, then?

MR. ZBUR: And, then, the Poseidon proposal was
that we would have to do the additional acreage at the time
that there was stand alone operations occurring, which would
be that the power plant would completely shut down, or
provides less than 15 percent of the water.

And, I actually wanted to dispute, there is a lot
of information on the record which we can site, that provides
explanation as to what the basis was of those figures.

COMMISSIONER HUESO: So, how did you come up with
the 42.5? that is the 37 plus the 5.5 acres?

MR. ZBUR: Yes, the 37 plus the 5.5 acres. The 42
acres is using the CEC methodology that was used for the
Morro Bay and Moss Landing. The 37 acres was, in part,
picked because the San Dieguito site, which is not the site
that we will, necessarily, go to -- there aré stfll issues
with respect to permitting on that site -- but, we know that
we can get 37 acres out of the San Diéguito site, if we can
resolve issues with the JPA and some of the other entities
involved in the site.

COMMISSIONER HUESO: So, under of the staff's

PRISCILIA PIKE
39672 WHISPERING WAY Court Reporting Services ST
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_recommended modlflcatlons now where it says, under i 1 oﬁ 1
'we have to come:up with-a determlnation on ‘the acres, and on
‘Noi 2 in conformlty with Exhlblt 2 -- and we will get to that

-~ a little bit later -- and in No. 3 it says when the 60 days .

of the- Commlsslon's approval of the modlfled plan, Poseldon

-shall submit for Executlve Director's review an approval and

review -- excuse me -- of -a revised plan that includes these
‘modiflcatlons
~ So, that is not necessarily -- you are asking for

"24 months, as opposed to 60 days? does that condltlon apply’
- to that°

MR. ZBUR: I didn't think we had any disagreement

with the staff on the timing of when the CDP had to come

back. o _
| 'ENVIRONMENTAL spsc:ntxsfinusrsna Right, and the
60 days refers'to once we decide onza Plan this evening, that
Poseidon'returns within 60 days, and that incorporates all of
the changes that are made. If we end up with some
condltions, some Poseidon has proposed and some staff has
proposed, that there 1s one plan that encapsulates all of
that. ' .

COMMISSIONER HUESO: So, that would be taken care
of by No. 3? there is no disagreement on timing for that?

'ENVIgONMENTAL SPECIALIST LUSTER: I don't think

_ there.is any disagreement.
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COMMISSIONER HUESO: . Special Condition-No. 2, that

refers to Exhlbit 2, are there any dlsagreements on Item No

. ENVIRONMENTAL SFECIALIST LUSTER: .Yes, staff's

trecommendatlon 1n Bxhibit 2, those are the conditlons that o

the Commission requlred of SONGS. staff modlfied gome of -

‘those conditions to reflect some updates, and mitigation

approaches, and you know, removed references to SONGS and

Edison and replaced them with Poseidon

- COMMISSIONER HUESO: Why are we referencing SONGS

Espec1fica11y, because of their approach to the mitlgation°

what you are doing is recommendlng that exact same approach?
EﬂVIRONllENTAL SPECIALIST LUSTER: Yes, going back

a ways, over the last several months we have been working

- with Poseldon and up untll about a month ago, Poseidon's

proposal was to mitigate at San Dlegulto adjacent to the
SONGS restoration site, and they had come up with a very
detalled preliminary plan, show1ng the number of acres of the

dlfferent types of habltat hydraulic analyses showing the

‘change in tidal flows, that sort of thing. And, so we'were‘

baSlng our approach, up until then on consistency with the

_adjacent SONGS restoration site. It all changed in the last

month,

We now no 1onger have that site as the selected

mitigation,area, but in consulting with the SONGS scientists,
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we believe that the conditions that SONGS was held to would

be‘applicable-to Poseidon if they did estuarine restoratioh :

'somewhere else in the Southern Callfornla blte

S that is how we ended up with prop031ng the

. SONGS condltlons

conumss:onnn HUESO: oxay} and what part of those
condltlons can't you achieve? o ‘ | '

HR‘ ZBUR: The SONGS conditions?’

COMMISSIONER HUESO: Yes.

MR ZBUR: I thlnk what you have attached to the

vvmotlon that we suggested that you make, included many thlngs

to respond to the ltaff's concerns relating to the

1nconeletene1ee within the SONGS plan. I don't think that
there are very many, but I am trYing td'figure out what they
are,‘frankiy. | j '

| I think the only change, really, is with respect
to,how'significant the funding ahd -~ you know, the SONGS
plan required the funding of a number of scientists, and
really very f;equent reports back to the Coﬁmission.about.the
restdratien plan. And, f thihk our glan, because'it is a
much smalier restoration effort, did not anticipate imposing

that kind of_cdsts, I mean, the number of scientists that

would be employed full time with annual reports --. workshops,

it wasn't even reports -- workshops back to the Commission.

So, I think that is the major change that remains
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isn't it? plus the phasing and the number of acres.

COMMISSIONER HUESO: Couldn't you propose that as
part of your mitigation plan? I mean, tell me here where it
is that specific, where it calls out a specific number of
scientists, and project management staff, and the other
things you ailuded to?

MR. ZBUR: Well, basically, it is not in our plan.
It is in, basically, the old SONGS plan. There is a general
recommendation, and a staff recommendation that we make this
consistent with the SONGS plan.

It is in Section 1.0 Administration, and 2.0
Budget and Work Program. There are differences between the
SONGS approach, which required --

EXECUTIVE DIRECTOR DOUGLAS: Mr. Chairman, if I
may, I think this is going to be virtually impossible for us
to work through tonight.

COMMISSIONER HUESO: I agree, I mean --

EXECUTIVE DIRECTOR DOUGLAS: I think, if you would
just wdrk on major issues -- |

COMMISSIONER HUESO: Exactly.

EXECUTIVE DIRECTOR DOUGLAS: -- and then ask us to
work with Poseidon, in terms of how we implement it, I think
that 1s what everybody is looking to at the end of the day.

You know what our recommendations are on the

points of contention. If you go with our recommendation on
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acreage, fine, we will work through what the nature of the

plan w1ll have to be. If you go through each‘one of these,'”

at- least you w111-be able to aot-on~the blah tonight- and we

then come back and work through some’ of the detalls of what -

exactly has to be in the plan, relatlve to whether or not it

‘ 1s'exactly tracklng with the. SONGS approach or not

" But, that is something that we can work out. You

_ have to decide the fundamental questlons here and if we -have
~a dispute over any of those other items, we can bring'those

back to you, too. But, at least, in terms of what you have

got before you, and what you have asked us to bring to you,

. was somethlng that you could act on today that would lead to

the issuance of the permlt and we were trylng to do that.
| I think the best way for you to go through it is
te address the ‘issues in contention.

MR. ZBUR: I think we would be comfortable in =

working out the issues with the staff in terms of con51stent

with the SONGS - as they really are not that dlfferent

:I think the one thing we would ask that the

Commission'consider ag part of the motion is that the detail

Qith respect to the budget is something that we coﬁld-work_'
out with the staff, and potentially that would be -- the.
budget,rin:terms of how much we have to spend could he
determined'at the time the CDP comes forward.

COMMISSIONER HUESO: And, would you like a .
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specific acreage amount to be decided today? or could that be
done through your discussions with the applicant?

EXECUTIVE DIRECTOR DOUGLAS: I think that is
pretty fundamental. I get the sense, from talking with them,
that that is what they want you to decide, and we would like

that guidance, too.
COMMISSIONER HUESO: Well, I am going to propose

then, a --
CHAIR KRUER: Well, you have prefaced your --
COMMISSIONER HUESO: Okay.
COMMISSIONER LOWENTHAL: [ Inaudible ]
COMMISSIONER POTTER: Mr. Chair, if I might, I am
prepared to move through these items in an amending form, and
then we can give direction accordingly.
CHAIR KRUER: Well, just a --
Yes, go ahead, sir.
COMMISSIONER LOWENTHAL: [ Inaudible ]
COMMISSIONER POTTER: Unless there is the desire
to belabor this kind of conversation, anyway.
| CHAIR KRUER: Commissioner Lowenthal, you don't
have a problem with Commissioner Potter going?
COMMISSIONER LOWENTHAL: No.
CHAIR KRUER: Okay, thank you.

[ MOTION ]
COMMISSIONER POTTER: Okay, I offer an amending
PRISCILIA PIKE
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motion that the restoratlon acreage be 55.4 acres.

I need a “second“ and . then I will speak to it,

COMMISSIONER HUESO: I'll second it.
CHATR KRUER: It has been moved by Commissicner .

Potter, seconded by Commissioner Hueso.

' COMMISSIONER POTTER: My concein is that wetland
restoration, I am compelled by the testimony by staff that

'the higher percentage of sudcess is with the 55 or Gé'number{

‘That aaid I also am concerned that this deal of like kind

restoratlon, that they not get credlt for a restoration

‘project that is not similar to this wetland.

The attachment that is here, Exhlblt A, it doces go

.throngh a falrly involved criteria, with minimum standards '

and objectives 1 believe that that incorporated with the

1ncreased acreage would get us to a successful wetland

mltlgation project. That is my loglc _

CHAIR KRUER: Okay, and the “secondef"
COmm1831oner Hueso, no question, please Do'ybu want to
speak to 1t? o |

COMMISSIONER HUESO: No.

CHAIR KRUER: Okay, any other Commissioners?

Yes, Commigsioner Shallenberger. ’

COMMISSIONER SHALLENBERGER: Question to the”maker

‘of the motion. If it turns out that this doesn't adequately
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-- I mean, are there any performance standards that you are
proposing to put in so that we know whether or not at the end
of monitoring that 55.4 has, in fact, mitigated it?

COMMISSIONER POTTER: I think the CDP that comes
in is going to be conditioned for the project, is due in 24
months, and is going to have all of those necessary standards
as part of that CDP application, that is my belief.

COMMISSIONER SHALLENBERGER: My question is which
one rules? In other words, if we adopt the 5.4 now, and --

COMMISSIONER POTTER: It is 55.4.

COMMISSIONER SHALLENBERGER: -- 55.4, sorry, and
right you are, and when we, in 24 months when we get the CcDP,
and the performance standard show that maybe that docesn't --

COMMISSIONER POTTER: It is proposed --

EXECUTIVE DIRECTOR DOUGLAS: No, if I may.

CHAIR KRUER: Yes, Director Douglas.

EXECUTIVE DIRECTOR DOUGLAS: The way that I
understand this would work is that 55.4 acres is what they
have to restore. There are performance standards that have
to be met, and to the extent that those performance standards
aren't met, they have to take remedial action, but that
doesn't necessarily mean an increase. It means that they
have to go back and make the changes that are necessary to
make it function to the level that it meets the performance

standards. And, that is built into the --
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COMMISSIONER POTTER:  And, specific to that, the

5.0 in here, with the wetlands monltoring management

: remediatlon, reads monltoring management remediatlon shall be

conductedaover the full operatlng_llfe of Poseidon's

‘desalination- facility, which shall be 30'years.

‘So, there is never 901ng to be a lapse of non-
monitorlng or mitigation,

 CHAIR RRUER: Okay.

_Commissioner Wan. :

COMMISSIONER WAN: - Yeah, aléng»the lines of what
Commissioner Shallenberger-was talking about, you know, I
don‘t have -- I think the problem here is that, as it has
been pointed out, we don‘t-really have the plan in front of

us. We have the elements here of what will be a plan, and

_that makes things very difficult and very uncomfortable,

because you can:say, well, they will come in in 24 months, -
and they will be required to do 55.4 acres of restoration,
and there wili be some performance standardsL of which 1
don't know what they are now .

There will be monltorlng, of whlch I, essentially,

don't know what. that monltorlng is, and then they w111 be

required to meet these performance standards on these 55.4

acres, but what happens if it turns. out that they can't? what
happens_if'it turns out'that after all is said and done,

because at this point, we do not even know where these acres
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are going to be located, so it is very difficult to really
know if it is adequate. What happens then? and there is
where I am really uncomfortable with what we am doing now.

I was going to talk about the total issue of
uncertainty, and whether you use 50 percent uncertainty, or
80 percent in the 50 percent, plus mitigation.

But, even if you go with the 55.4 it is the
pncertainty because we don't have a plan in front of us now.
We are putting off the actual plan for 24 months that I don't
know how you can do it.

CHAIR KRUER: Okay.

Commissioner Reilly.

COMMISSIONER REILLY: Well, the uncertainty isn't
with performance standards or whether they are going to be
able to do it. The uncertainty has to do with the impact of
their project. And, it is not going to change.

Whatever performance standards we put on their
mitigation, for success, is not going to change the analysis
or the level of confidence that this Commigsion needs to be
able to set mitigation acreage, so those are two separate
issues, I believe.

And, you know, when this. comes back, and you know
a couple of us were here for Edison -- little grayer than we
were then -- but, we were here, and when this comes back what

is going to be before the Commission is adoption of an entire
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restoration plan, you know, agreeoent on baselines, agreement

" on’ what performance standards we are going to.use on this,

‘and I am sure we are‘goihg to Qo‘back to some'oflthefoneBiWe

have done before, -and take  a look at that We are going to
make de0131on on status reporta We_are golng'to‘make‘ 7
decision on workshops and what period.of time. we do them'
over, and 8o ‘all of those things will be before us, along
with we will have an identiflcation, hopefully, by-then, of
the sites that are 1nvolved and but none of that has to do

withAsetting the acreage. The acreage is based on the

‘analysis, and the pexrcentage level oi confidence we have

based on- uncertalntles

I don't have a problem with going forward with

this;-' ) ,
CEAIR KRUER: Okay, thank yoﬁ,vCommissioher

Reilly. ; ' | _ |
EXECUTIVE DIRECTOR DOUGLAS: And, this is the

'approach that we todk.in San Onofre.

CHAIR KRUER: 2and, I am going to call for the

- question.

CbMHISSIONER HUESO: I do want to include the
concept of phasing into -- | :
'~ COMMISSIONER POTTER: I am going to move each one
individually. ‘

CHAIR KRUER: Phasing is in there.
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Okay, with that, again the maker and seconder are

a "Yes" vote on the amending motion.

Would the Clerk call the roll.
SECRETARY MILLER: Commissioner
COMMISSIONER BLANK: Yes.
SECRETARY MILLER: Commissioner
COMMISSIONER BURKE: Yes.
SECRETARY MILLER: Commissioner
COMMISSIONER LOWENTHAL: Yes.
SECRETARY MILLER: Commissioner
COMMISSIONER HUESO: Yes.
SECRETARY MILLER: Commissioner
COMMISSIONER KRAM: [ Absent ]
SECRETARY MILLER: Commissioner
VICE CHAIR NEELY: Yes.
SECRETARY MILLER: Commissioner
COMMISSIONER POTTER: Aye.
SECRETARY MILLER: Commissioner
COMMISSIONER REILLY: Yes.
SECRETARY MILLER: Commissioner

COMMISSIONER SHALLENBERGER: No.

SECRETARY MILLER: Commissioner
COMMISSIONER WAN: No.
SECRETARY MILLER: Commissioner
COMMISSIONER ACHADJIAN: Aye.
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SECRETARY MILLER: Chairman Kruer?
CHATR RRUER: - Yes. o
| SECRETARY MILLER: Nine, two. |
CHAIR KRUER: Nine, two,'the'motion pesseé.
' Next, on'this; _ | . |
COMMISSIONER POTTER: Yes, Mr. Chair --
CHAIR KRUER: Yes, Commissioner Potter.

COMHISSIONER POTTER: =~- before the tech crew took-

~away the chart of options,_and decided it was better to look

at us -- okay, there we go.

I believe the next issue was the phased

'implementatlon{ and I am prepared to move the phased

implementation approach, that is proposed'iﬁ the Poseidon

-recommendetion,_andtiﬁ I get a "second" I'll speak to it,

COMMISSIONER HUESO: Second.
COMMTSSIONER POTTER: The original approach was to
take the 37.5 and then the balance up to the 42‘end phase

'thet I am under the impression that . they can do the 37 in

.the 2-year perlod 8o then it leaves, bas;cally, the balance

between the 37 and 55 so whatever that is -- and my math
says it is 18.4, so that would be the second phase
| And, the details of. that is to be worked out by

"staff. What staff wanted was direction on these 1tems,3end

so for that reason I would throw that out as the approach.
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CHAIR KRUER: Okay, Commissioner Hueso?

Commissioner Reilly.

COMMISSIONER REILLY: I would be willing to
support that if the Phase 2 had a time certain placed on it.
And, you know, we are talking about bringing it back within 2
years. They are anxious to get this project up and going, I
understand, and in their concern, they may not be able to get
-- well, they were concerned that they weren't going to be
able to get 42.5 acres, I am assuming they are concerned they
are not going to be able get 55.4 within a 2-year period.

I am willing to let them come back with 37 on a
Phase 1, but from the time of that approval of Phase 1, I
don't think we should let more than 5 years pass before we
require the Phase 2 to come back. _

COMMISSIONER POTTER: And, I would include that --

CHAIR KRUER: Is that okay with you, Commissioner
Potter, as the maker of the motion? |

COMMISSIONER POTTER: -- in my recommendation.

CHAIR KRUER: Commissioger Hueso, is that okay |
with you? |

COMMISSIONER HUESO: Yes.

CHAIR KRUER: Okay, is there anyone else who wants
to speak to that amending motion?

Commissioner Lowenthal.

COMMISSIONER LOWENTHAL: So, with the acreage
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change to 55.4 what would Phase 2 acreage be°
COHHISSIONER POTTER: It would be 18 4.
COHHISSIONER LOWENTEAL: So, it will be clearly
the dlfference as what is in the report?
COMHISSIONER POTTER: Yes. , _ ‘
- CHAIR KRUER: .Yes, and thenk you, COmhissioner-

| EXECUTIVE DIRECTOR DOUGLAS: What I understand the
motion to be is that the initial acreage is 37, that has-to
be done, and then accordlng to thelr suggestion for phasing,
whlch is when the power plant goes down --

' COMMISSIONER POTTER: No, that got changed to.5
years. | _ -
| 'EXECUTXVE DIRECTOR DOUGLAS: Okay, 8o the second .

-phase comes in when°

COMMISSIONER POTTER: Within 5, that is per the

COMMISSIONER REILLY: Five years after your
approval on Phase 1. | _ '

EXECUTIVE nxnzcron DOUGLAS s All-tight, that is
more workable, thank you. ' |

'CHAIR KRUER. Commissioner Wan . _ ‘

COMMISSIONER WAN: I Stlll have a pfoblem with the

‘rphaSlng, although with the time‘certain, it is a little bit

better, because we are golng to have a long perlod of time
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where are going to have impacts, and we are not going to have
any mitigations for those impacts.

And, in part, that is because I don't know when
this is going to come on line, relative to these dates, and
you have to remember, that if you start with 37 acres 2 years
from now, it takes time to build it, and it takes even more
time, quite a few years, before it is actually functioning.

So, we are now looking at 2 years before they
étart, to, probably, you know, 5 or 6 years down the road
before we even start to get anything out of the first phase,
and if you add some time on it, by the time you get, quote,
full mitigation, if you ever do, you are talking about 10
years, and you have had all of those impacts you haven't
accounted for.

And, so pushing this out, remember it takes time
for all of this. Pushing it out this way really leaves us
with a whole lot of impacts to that ocean without any
mitigation.

CHAIR KRQIR: Commissioner. Reilly. _

COMMISSIONER REILLY: I don't disagree with‘what;

' Commissioner Wan said, but I would point out that SONGS

operated for 20 years before we got that mitigation, so and
we finally got it, and it is happening, and I think there is
a balance here betweem being able to move forward on this

project, for the local water needs, and our being able to
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nail down the m1t1gat10n that fully mltigates what 1s going

on, in terms. of impacts
‘ Exscurrvs DIRECTOR nousnns And, I mlght ‘add that.

' the 5- year component is 5 years from what’

COMHISSIONER REILLY: Adoptlon of Phase 1. .
EXECUTIVE DIRECTOR DOUGLAS: _The permit for Phase

1. It may be that they decide, in looking at that, that it

is better to do it all at once, and they may, indeed, find an

~area that is b1g enough to accommodate the whole thing, so

that would be an optlon open to them _
But at least, thls way, it 1s workable and we
don't get into the_ambiguity'of when does it trigger, and
when does it not. o |
CHAIR*KRUER:' Comm1551oner Scarborough then
Comm1551oner Shallenberger '

COMMISSIONER SCARBOROUGH: That was -- thank you,

' Chair,kthat waS'part of my question, was it 2 plus 5, or how

did you get to the 5 plus 5, but I also wondered what WOuld

be the assoc1atlon, 0T the relatlonshlp between the 5 years,

versus when the. power plant does, potentially, close’ I

-didn't understand why Poseldon had chosen the plant closing,

and was wondering if I could enqulre with them why that was
chosen, and how it relates to 5?
| - CHAIR KRUER: Qkay.
MR. ZBUR: The reason uhy we had suggested doing
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the phasing at the plant closing is because, essentially, at
that time we think there will be other kinds of technologies
we can put in place that would reduce the potential impinge-
ment entrainment impacts that we don't have now, because we

have to, basically, rely on the power plant flow, so that is
why we thought that at that point we would have a technology

incentive to avoid additional mitigation by doing it through

~avoidance and technology.

So, that is why we prefer doing it at the power
plant closure. .

COMMISSIONER SCARBOROUGH: What is the estimated
time of that? time frame?

MR. ZBUR: It is uncertain. I mean, it could be a
few years, or it could be a long time. According to the
methodology, we are fully mitigated inlthe interim on the 37
acres, under the 50 percent compensated criteria, we would be
fully mitigated, 2.5 times mitigated at the get go, until --
that is where that 15 percent number came from. We are fully
mitiggted until you get to thé power plant only operating 15
percent of the time. ' |

COMMISSIONER REILLY: That is where we got the 7
years. |

CHATR XRUER: Commissioner Shallenberger.

COMMISSIONER SHALLENBERGER: Yes, I would like to
hear from staff, Dr. Raimondi, about what you think about the
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'pha51ng? and how workable that ig?

MR RAIHORDI:' I am not g01ng to comment about the
motlvation for ‘the phaslng, but the practicallty of 'it, as we
have had some. experlence with SONGS . ' “

In the SONGS permit there was language that

:allowed there to be restoratlon, and up to 2 wetland areas.

There was the 1n1t1a1 phase where there was the selection of

lthe,wetlands,-where restcratlonvcould be done, and in the

end;'Southern California Edrson, and' their partners, decided

it ﬁas logistically mcre'easily'to do it at a single wetland

.for all -sorts of reasons. It minimized the monitoring, it

minimized the costs associated with the permitting, it

minimized the construction costs, it was just cheaper to do

. Another thing aboﬁt it and'again,'it is going .to
matter how you decide ‘to do the monltoring, but with SONGS
they are on the hook for working for what they call the full
operating life of the plant.

So with phasing yog-are'gc;ng‘to have two

sequences. You will have the first 37 acres, which will go

for a 30=year period, if you adopt that, and then the second

17 or 16 acres that w111 be out of phase with that, and will

" go longer, so that becomes problematlc from a monitorlng

standp01nt, financially, as well, because you have to carry

'the monitoring longer.
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COMMISSIONER SHALLENBERGER: But, it is
problematic to the project proponent, not to us, in terms, I
mean, they could decide to do them all at once.

_ MR. RAIMONDI: Yes, but there is a stronger issue,
and that is it is way better. It is possible, and I am
stpathetic to them, at this point, about being able to find
the acreage, but it is way better for the system if it is 55
rather than two pieces. You are going to have much more
likelihood of it working, and it is probably going to link
into other restorations, so from an ecological point of view,
bigger is better.

CHAIR KRUER: Right, okay.

COMMISSIONER POTTER: Well, just as the maker, to
that issue. It is a real estate issue. I mean if the
opportunity is out there, and during this period of working
with staff, they realize we would do better to do it in one
fell swoop, fine then come back and tell us that.

I understand the logic behind what you are saying,
but it is going to be more of a property acquisition problém
is my suspicion. ' |

CHAIR KRUER: Okay.

Commissioner Lowenthal, and then we are going to
call for the question, if that is okay with everybody, unless
there is somebody who hasn't spoken yet.

COMMISSIONER LOWENTHAL: I wanted to just be clear
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on when'the second -- I know we have the S-year time frame,

but just from the’ proponent 8 presentatlon there were

‘dlfferent trlggering mechanisms, 80 under our new scheme what

_;would actually trlgger Phase 29

EXECUTIVB DIRECTOR DOUGLAS: It would,he 5 years

"from the first phase, that is, the 37 acres, which has to”

" come in for a permit within 24 months, as I understand it,

right, and then onoe,that permit is issued, that-is-what I

‘understand, then the 5-year period is triggered.

~But, I ‘would suggest that the maker of the motion

5also 1ncorporate in it that if they want to do the ent1re
amount together that that would be okay, . they don’ t have to_

.walt.

couu:ssxounn“rormnn: I llterally stated that 3
mlnutes ago, but that is my 1ntentlon, and I think everybody
else concurs, that if they come back and can do it great,
okay. o

EXECUTIVE DIRECTOR DOUGLAS: Okay.

CHAIR KRpBRa:'okay, and wevare going --

Ms. Schheltzer, we are going to call .for the -

_question. I thought I mentioned.

CHIEF COUNSBL SCHMELTZER: I am sorry, I just did

want to make sure, on this tlmlng question, I thought I heard

' the Executive Director say two different things.

There is the provision of coming in for a permit.
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within 24 months, and it being issued within the 24 months --

COMMISSIONER POTTER: Specific to the 37, and if
they want to go ahead and try to do more at that time, for
economy sake, then fine, they can go to the full 55.4, but
they have an option to go ahead and do it in a phase.

CHIEF COUNSEL SCHMELTZER: Right, and I understand
that, but if they just do the 37 within the first 24 months,
that the trigger is not -- the trigger is within 24 months.
It is not if the permit takes longer than that to issue.

COMMISSIONER POTTER: No.

EXECUTIVE DIRECTOR DOUGLAS: No, my understanding
was, that they have to come in for a permit within 24 months,
and then it depends on what the Commission does. They may
have conditions about thé issuance of that permit. My
understanding was that the 5 years starts from the issuance
of the permit.

COMMISSIONER REILLY: That is correct.

COMMISSIONER POTTER: Correct.

CHAIR, KRUER: That is correct, Mr. Douglas, thank
you. ' |

Yes, Commissioner.

COMMISSIONER SCARBOROQUGH: I am not sure where you
are headed with your phasing in your motions, where does the
dredging fit into this?

COMMISSIONER POTTER: I was going to that in the
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: .CHAIR KﬁUER:' We will get to #- i“think5we are'
going to call the questlon here, and then we will get to the--

. other’ amendlng, if there are other amending thlngs

Agaln, the amendlng motion, the maker and’ seconder
are asklng for a "Yes" vote

‘Would the Clerk call the roll please

MR. ZBUR: Mr. Chalr, can I just so there is not a
dispute on this, can I just make sure there is clarity on '

what‘the.timing is on the motion. We are assuming it is 24

COMMISSIONER POTTER: I am hoping it gets moved
sometlme tonight.

MR. ZBUR- -- 24 months -- well, only because I --

. 24 months to get our appllcatlon in, which is what we thought

it was, and then from the date that the permit is issued, so
if it takes 9 months or a year to get the permit approved,
from the date the permlt is 1ssued then the 5 years runs,

and then I assume that we have to get another~perm1t

_applicatlon in within that 5 years?

COMMISSIONER POTTER: That is correct.

CHAIR KRUER: Correct. |

'MR. ZBUR: -Thank you for that.clarification.
- CHATR KRUER: Okay, thank you.

Would the Clerk call the roll, please,

PRISCILIA PIKE

- 39672 WHISPERING WAY Court Reparting Services L TELEPHONE
OARHURST, CA 93644 mtaoris@sti.net ‘ . * (559) 683-8230




-

© O N o O & a N

EF RSB R UB o3I a a2 & m = 3

39672 WHISPERING WAY
OAKHURST, CA 93644 : : minpris@std.net

'SECRETARY MILLER: Commissioner
' COMMISSIONER BURKE: Yes. .
SECRETAR? MILLER: . Commissioner

COMMISSIONER LOWENTHAL: Yes.

' SECRETARY MILLER: Commissioner

COMMISSIONER HUESO: Yes.
SECRETARY MILLER: Commissioner
COMMISSIONER KRAM: Yes.
SECRETARY MILLER: Commissioner
VICE CHAIR MEELY: Yes. '
SECRETARY MILLER: Commiésionef
COMMISSIONER porrﬁng Aye.
SECRETARY MILLER: Commissioner

COMMISSIONER REILLY: Yes. _
SECRETARY MILLER: Commissioner

Burke?
LOWenthai.'
Huego?

Kram?-

Neely?

Pottexr?

Reilly?

-Shallenberger?

COMMYSSIONER SHALLENBERGER: Yes.

SECRETARY MILLER: Commissioner

-COMMISSIONER WAN:  Yes,

SECRETARY MILLER: Commissioner
COMMISSIONER ACHADJIAN: Aye.

COMMISSIONER BLANK: Yes.

CHAIR KRUER: Yes.
SECRETARY MILLER: Unanimous.

PRISCILLA PIKE
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CﬁAIR'kRUER: Okay, the amending motion passeﬁ.

Commissioner Potter;'dp you have anymore .amending .

COMMISSIONER POTTER: I am going to actually ask

'for staffﬁclarificatioh'én these last two items. I think

‘they blend together

Staff is saying that new technologies not appropo,
or in this consideration, and the applicant is saylng they
would like the ability to utilize new technoldgy |

And, the other omne is this dredglng credlts, can
you explain what the confllcts are here?

EXECUTIVE DIRECTOR DOUGLAS: What I understand,

relative to the new technology, that is that if they can come

up-the way that they had originally proposed it, if they come
up with technology that shows that they can filter the water

and avoid entrainment impacts, becausé-ofnnew technology,

that there ought to be some adjustment in the mitigation
requlrement

it seems to me that one way you could address
that, and you know, we have some sympathy for that position.
obviously, if we could avoid the,impacts altqgether;'that-
would be the ﬁest. But, if in that 5-year period, .for the

second phase, they can come up with technology thét_shows

that they are not having impacts, you could then faétor that

into whether or not it necessary to add that. But, take_that
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into account in' the. permit that,woﬁld be applied for in the

Phase 2.
o couursszouxa POTTER: Okay, with ‘that said, I move

that we amend to allow to encourage the use of new

'technologles --

CHAIR KRUER: Commlssioner Potter
COKHISSIONER POTTER: He spoke, I didn't preface
CHAIR KRUER: Let me, just to be clear on it. I

am not. sure about that

Let me just g0 to Vice Chair Neely for one second,
and then I am comlng right back. to you fot your motlon.
There.is a quéstion of you prefacing. '

COMMISSIONER POTTER: I would like to know where

in the law you can't speak anyway.. I think that is something

that Rusty Arias made up‘froﬁ his stay in the state assembly.
VICE CHAIR NEELY: Mr. Chairman, I don't have any
questions at this time.. R |
CHAIR KRUER: Okay, Commissioner Potter.
[ MOTION ) ' | o ‘ |
' COMMISSIONER POTTER: All right, I'll move to
amend, and incorporate'in-the motion that we encourage the

use of new technoiogies under the framework. that was-

'expressed by the Executive Director.

COMMISSIONER HUESO: I'll second it.
COMMISSIONER POTTER:; -With the intent of lessening
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the impact. _ o '
CEAiRAKRUERi_'Just a secong..

Commlssioner Potter has- made the motlon, and

' recommendlng a "Yes" vote, and Comm1551oner Hueso seconded

that motlon

' Commissloner Potter,_would you 11ke to speak to

'that motlon?

COMMISSIONER POTTER: No, I think Mr. Douglas and

I worked pretty well on that 1tem - That was exactly what I

wanted him to say, BO thank you.
COMMISSIONER REILLY: Mr. Chairman.
CHAIR KRﬁER: That is why it wae brefaced.
COMMISSIONER REILLY: Let me ask.
_ Staff is going to be incorporating the concept of
the 2-year application, and the 5 Yea:s aftexwards, is staff
willing,'ih discussing that.é years, willing~td incorporate

language that suggests that they look into new technblogy to

" lessen impacts, and that as part of that s-year hearing, if

tﬁey are able to do that, could be a review of mitigation

jrequlrement?

EXECUTIVE DIRECTOR DOUGLAS: Well, that is what I

discussed and I think that is what the motion would do, and

-we don't have a problem with that.

COKHISSIOH!R_REILLY: Are you W1111ng to Just

incorporate that into the.staff9:
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EXECUTIVE DIRECTOR DOUGLAS: I would rather have

the Commissmon "do it

COMMTSSIONER REILLY: That's fine, okay.:
' CHAIR ERUER: Commlssioner Wan. _
*COMHISSIONER WAN: I just have a questlon on this

-one, and that is, I am assuming it is always okay, if you can

‘avoid the-entrainment, that is the best, because the fact is

-- I don't care what you say -- no matter.what mitigation you
perform; no matter how you try to. compensate for it, you
never:get full coupensation So, the best thing is always
avoidance, so I am certainly not opposed to that.

The queation I want to make sure is that when they

come back for the review, that we are talking about a review

~ that requires some kind of proof, and not just a statement

"We want to use.it." That there is g01ng to be some real
scilentific ahalysis done to make sure that that is the case,
because up untll now there doesn't seem to be anything that
has been developed that can avoid the entrainment, and we
went through that in great and painful detail when we did
SONGS . N ,

So; I aﬁ not aware of it-- nd I just want to nakeA
sure that we know how this is going to be handled. '

EXECUTIVE DIRECTQR_DOUGLAS: Obv1ously, the proof

would have to be. that there are reductions in impacts, or’

elihinationaof impacts,‘in'order for us to consider -- if
. PRISCILLA PIKE
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‘this motion gaases -~ a reduction of the Phase 2 mitigation

requ:.rement

to try to flnd that technology, and again, if they decide
rlght up. front, we are not going to worry about that, we are
just-901ng to do the 55.4 ecres,uthen it becomes a moot
point. |

- CHAIR KRUER: Okay. '

EXECUTIVE DIRECTOR DOUGLAS: But, it leaves open
thatvopportunityu | - o ‘

| CHAIR EKRUER: Okay, I am going to call on the

ameriding motion.

break.

Call the roll, please, on the amending motion, on

‘the technology

SECRETARY MILLER: Commissioner Lowenthal?
COMMISSIONER LOWENTHAL: [ inaudible ]

VICE CHAIR NEELY: Speak up, she can;t;hear you.
COMMISSIONER LOWENTHAL: Yes. | ‘
SECRETARY MILLER: Commiseioner Hueso?
COMMISSIONER HUESO: Yes. 1
szcnzrnnwvnrtnxg: Cotmissioner Kram?
counIssxouzﬁ KRAM: Yes.

SECRETARY MILﬁﬁRq Commissioner Neely?
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VICE CHAIR NEELY: Yes.

SECRETARY MILLER: Commissioner Potter?

'COMMISSIONER POTTER: Aye.

' SECRETARY MILLER: Commissioner Reilly?

COMMISSTONER REILLY: Yes. |
SECRETARY MILLER: Commissioner Shallenberger.-

COMMISSIONER SHALLENBERGER: Yes.
SECRETARY MILLER: Commissioner Wan?

' COMMISSIONER WAN: Yes.

SECRETARY MILLER; . Commissioner Achadjian? -

COMMISSIONER ACHADJIAN: Aye.

SECRETARY MILLER: Commissioner Blank?

COMMISSIONER BLANK: Yes.

SECRETARY MILLER: Commissioner Burke?

COMMISSIONER BURKE: Yes.

SECRETARY MILLER: Chairman Kruer?

CHAIR KRUER:

SECRETARY MILLER: Unanimous. _
CHAIR KRUER: The amending motiocn passeé.
Commissioner Potter, any more?_f o

" [ MOTION ]

dredging restoration credit be at the Commigsion's

discretion, .and if Ilget a "second" I'll speak to it.

Yes.

' COMMISSIONER HUESO: Second..

- 39672 WHISPERING WAY
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CKAIR KRUER: Moved by Comm1581oner Potter

"seconded by Commissioner Hueso.

COmm1551oner Potter would you like to speak to

) your motion"

COMMISSIONER POTTER: . I think my concern 15, and

this is sort of an open ended question that whether they can

even get ownership of the dredging operations, and can
incorporate that in, remains pretty much. unanswered and may
remain there for awhile. | |

So, if.there does seem to be a”dredging plan that

. comes forward, and we.can get something tangible there about

Ahow is going to be operated? who is gOing to do it? when it

is going to occur? all of those 1ngred1ents, then it is up.to'
the Commission to decide if that is eomething that we want to
entertain at that time. That is m& thought behind‘it.
cnirn-xnuxns Okay, Commissioner Potter or
Commissioner-ﬁueso,.anything else? | S
o _ Anyone else? Commissioner Wan.
COMMISSIONER WAN: Just very quickly, if you are.
going to leave this open for the diecretion -- and I-think i

heard Commi551oner Potter say this, but I just want to make

* sure -- there is one thing, there is a big difference between

dredging connected with maintaining the project, and dredging
for mitigation, because as in SONGS it is required for the

mitigation; and as long as the dredging credit is understood,
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1t is for whatever future project they are’ ‘going to be

“dredging for ‘not for the desal plant then 1 would find that

‘acceptable.

'couuxssronzn POTTER: That is -- ;
COMMISSIONER WANs You understand the dJ.st:ant:.lon'J
-1CHAIR-KRUERi Commissioner Reilly.. . l

COMMISSIONER REILLY: If I understood the staff
correctly; ‘earlier, your-statement‘was‘if‘dredging becomee'
part of the project, and becomes a reallty, as opposed to a
p0581b111ty, then staff would do a full analysis of that
activity, at that time, both in ‘terms of 1mpacts and 1n terms
of benefits, and be prepared to make recommendatlons relative
to whether additional conditions had to be added or beneflts.-
would be accorded to that. '

I guess, I would prefer to wait to see what

"happens with that issue, before we pre judge it, that's all.

EXECUTIVE DIRECTOR DOUGLAS: That is' the way we
understand it, and this motion would just say that they could
come.in for'eredit for dredg@ng, but‘they;wonld havezto‘prove
that it warrants it, so that is fine with us. -

- anIRdeUERs Okay . |

.Call for the question

Clerk would you call the roll please. They are
eeking for a “Yes".vote, on the emendrng motion.

© SECRETARY MILLER: Commissioner Hueso?
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COMMISSIONER HUESO: Yes.
sncgmrz@yluxhnzns Commiésionei»xram?
COMMISSIONER KRAM: Yes. |
SECRETARY nILLER: chmiséiongr Neeiy?
VICE CHAIR KEELY: Yes. .

SECRETARY MILLER: Commissioner "l?ott,er?

COMMISSIONER POTTER: Aye.

SECi!ETERY MILLER: Commissioner Reilly?
COMMISSIONER REILLY: No. | |
SECRETARY MILLER: Commissioner Shallenberger?
COMMISSIONER SHALLENBERGER: Yes.

SECRETARY MILLER: Commissioner waﬁa
COMMISSIONER WAN: No.

' SECRETARY MILLER: Commissioner Achadjian? -

COMMISSIONER ACHADJIAN: Aye. -

- SECRETARY MILLER: Commissioner Blank?

COMMISSIONER BLANK: Aye.

SECRETARY MILLER: Commissioner Burke?
COMMISSIONER BURKE: No. . '
SECRETARY ﬁ:nizn: No?

' COMMISSIONER BURKE: [ Inaudible ]

SECkETm_!Y MILLER: Commissioner Lov}enﬁhal_?
CdHKISSIONER LOWEN'I;HAL{ Yes. |

SECRETARY MILLER: Chairman Kruer?

CHATR KRUER: Yes. k -
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SECRETARY MILLER: Nine, three.

CHAIR KRUER: Nine, three, the amending motion
passes.

And, now we will néed back to the main motion,
okay. Back to the motion, and again the maker and the
seconder are asking for a "Yes" vote.

Commissioner Wan has her hand up.

COMMISSIONER WAN: Just on the main motion, this
is not an amending motion, and I just want a quick
explanation as to why I am going to vote "No" and the reason
I am going to vote "No" is that I don't believe, if you look
at this whole thing, that we really are getting the kind of
assurances we need that this is real mitigation, and the
reason is -- and that this is adequate mitigation -- this is
going to be doing, this facility, once it becomes a stand
alone facility, essentially, what once-through cooling does,
and once-through cooling has been found by the courts to be a
violation of the Porter Cologne Act, and I don't see how -- I
don't even anw why you bother to phase out the power, plant,
if you are just going to substitute something thét is:going
to do exactly the same thing. It is not acceptable, because
it is not protective of the ocean.

OQur oceans are under horrific assault, and this

kind of thing is simply not appropriate, particularly, when

we get a plan that is -- we deferred our decision, we passed
PRISCILIA PIKE
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the power plant deferred the declslon on the mltigation, and

now we are agaln w1th all of the thlngs ‘that we had in the

amendlng motlons, deferrlng the real plan for another 2

We w1ll not see .a full plan, and I don't thlnk you

can approve a mltlgatlon w1thout the appropriate plan, and ‘if

I had a full plan 1n.front of me, it mlght be different, but
I don't, and without that I don't have the confidence to know

just the real extent of the mitigation that is going to take

_Place here.

:énd,-let'me, again, eay_mitigations;here, as

elsewhere, does not giVe you complete-compensation
| CEAIR RRUER: Okay, would the Clerk call the roll

on the maln motion, ‘please, as amended by the Commlssion

SECRETARY 'MILLER: Qommlssloner Kram?

'COMMISSIONER KRAM: Yes. |

SECRETARY MILLER: Commissioner Neely?

_ VICE CHAIR NEELY: Yes.

SECRETARY MILLER: eommiaslonet'Potter?
COMMISSIONER POTTER: Aye. -~
”,_sncnmixni MILLER: Commissioner Reilly?

' COMMISSIONER REILLY: Yes.
SECRETARY MILLER: Commlssloner Shallenberger?’
COMMISSIONER SHALLENBERGERS Yes. '
SECRETARY MILLER: Commissioner Wan?

o PRISCILIA PIKE
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COMMISSIONER WAN: No. | |
- -SkéhEthRY'uILLEht.iCommissioner Achadjian?

COMMISSIONER ACHADJIIAN: Aye. L
SECRETARY MILLER: Commissioner Blank?

 _COHEiBSIONE3‘3LANK: Yes. '_ . .
SEcﬁETAkY‘MiLLER: Commissioner Burke?
COMMISSIONER BURKE: Yes. o
SECRETARY MILLER: Commissioner Lowenthal?
COMMISSIONER LOWENTHAL: Yes.
SECRETARY MILLER: Commissioner Hueso?
COMMTSSTONER HUESO: Yes.
szcasixnr'u;nnnns- Chairman Kruer?

- CHAIR KRUER: Yes. | |

. SECRETARY MILLER: : Eleven, one.
CHATIR KRUER: Okaj, t@é Commission héreby approves

the main motion, as amended by the Commission.

We will take 'a break.

*

[‘Whereupon ﬁhg géaring.conciuded at 7:35 p.m. ]
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S'I'ATE OF CALIFOR\IA THE RESOURCFS AGE\C\ _ AR\OLD SCHwW ARZE\FGGER GOVIRNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94103- 2219
VOICE (415) 904- 5200

FAX (413) 904- 3400

TDD ($15) 597-5885

December 10, 2008

TO: Coastal Commissioners and Interested Parties
FROM: Alison Dettmer, Deputy Director
RE: Addendum to Staff Report for Coastal Development Permit (CDP)

Application E-08-012

The Commission staff recommends the following modifications to the staff report for CDP
Application E-08-012. Proposed changes are illustrated by-strikethreughsfor-deletions and

underlines for additions.

The first paragraph on Page 2 shall read:

In this application, Chevron proposes to construct a 5,060-foot long segment of a perimeter
fence and remove 90 feet of existing fencing at the former Guadalupe Oil Field in San Luis
Obispo County. The new fence is required by Condition 106 of Chevsen-s County-issued
Coastal Development Permit/Development Plan (“CDP/DP*) D890558D...

The third paragraph on Page 2 shall read:

The entire site is designated ESHA in the County’s LCP. The site includes the mouth of the
Santa Maria River and wetland ponds A, B and C. Although Chevron designed the fence and
its location to minimize impacts to wetlands, ESHA and wildlife, construction of the fence
will unavoidably cause temporary and minor impacts to about .23 acres of jurisdictional
wetlands and ESHA within the Coastal Commission’s original jurisdiction. All work will be
done manually with hand tools. The fencing project will provide long-term habitat
preservation benefits by preventing cattle from accessing the site and damaging those habitat
areas.

Special Condition 2 on Page 4 shall read:

2. Public Access Signs. Prior to construction of Segment 1 of the fence, Chevron shall
submit to the Coastal Commission’s Executive Director for review and approval final




Page 2 of 3

design of the a beachfront feree signs (including size, color, and wording) and sign
locations.

The fourth paragraph on Page 6 shall read:

In this application, Chevron proposes to construct a 5,060-foot long segment of a perimeter
fence at the former Guadalupe Oil Field. The former oil field (now called the Guadalupe
Restoration Project) is owned by Union Oil Company of California. In 2005, Union Oil
became an indirect subsidiary of Chevron Corporation. Chevron Environmental
Management Company now conducts the site activities on behalf of Union Oil....

The first paragraph on Page 9 shall read:

Of the total length of fence proposed within the Coastal Commission’s permit jurisdiction
(5.060 feet), 3.105.7 feet would be located in an area designated as State of California
jurisdictional wetlands. The work includes placement of fence posts within wetlands. Fence
posts are “fill” as that term is defined in the Coastal Act." Building the fence would impact
0.14 acres of state-designated wetlands within the Coastal Commission’s original jurisdiction
(this assumes a two-foot wide fence installation corridor) due to (a) minor trimming of
willows along the fence corridor near the Santa Maria River floodplain and dune swales; (b)
possible limited occurrences of ORVs driving over herbaceous wetland vegetation; and (c)
digging holes for support posts...

Paragraphs 3 and 4 on Page 9 shall read:

1. Allowable Use: The proposed fence is a component of the overall Guadalupe Oil Field
Restoration Project and is required by a condition of €hevren’s County-issued CDP/DP for
the remediation and restoration of the 2,800 site. ..

2. No Feasible Less Environmentally Damaging Alternative: The second test of Coastal
Act Section 30233(a) allows for the placement of fill in wetlands if there is no feasible less
environmentally damaging alternative to the development. Unocal, the fermer landowner,
pursued a number of alternatives to installing a perimeter fence to keep out cattle. These
included: ...

The first sentence of the first full paragraph on Page 10 shall read:

Chevron, who now conducts site activities on behalf of Union Oilthe-new-formeroil-field
preperty-ewnef, also considered a number of fencing alternatives...

' Coastal Act Section 30108.2 states, “Fill” means earth or any other substance or material. including pilings placed
for the purposes of erecting structures thereon, placed in a submerged area.”
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Paragraphs 1 and 2 under Section 5.3 on Page 13 shall read:

The segment of the fence within the Coastal Commission’s jurisdiction would be located in
an area bounded on the south by the Rancho Guadalupe County Park. The closest
recreational access to the beach west of the former Guadalupe Oil Field is provided by two
entrances to the Dunes Complex. One entrance is located at the Rancho Guadalupe County
Park in Northern Santa Barbara County, immediately south of the Santa Maria River, and the
other entrance is four miles north of the Guadaiupe Field at the Oso Flaco Lake Natural Area
in San Luis Obispo County. The public uses the beach west of the site along the beach, but
presently there is no coastal public access allowed through the field. There is a hortzontal
limited public access easement’-hewever- landward of the mean high tide line. (See Exhibit
2.) The beginning of the fence (Segment 1) starts approximately 250 feet east (landward) of
the me&ﬂ—hfgh—&ée—lm& gasternmost boundm of the easement. l:ﬂ%efa’:—pubhe—aeeess—eeeufs
permitted R estern-botd all-site: The fence

would not impede lateral pubhc access in any manner.

Condition 30 of Chevron’s Minor Use Permit DRC2007-00103 for the fence requires
Chevron immediately upon completion of Segment 1 of the fence to “post signage at the
westernmost terminus of the southern boundary segment of the fence to explain that
trespassing onto the project site is not allowed, but the fence is not intended to impede public

access, along-the-easementbelow-thetnean-hightide-line” Chevron proposes te-place twe

an off-white colored 18" by 24" signs en-the-fence—each18—by-24~. Special Condition 2 of
this permit requires Chevron, prior to construction of Segment | of the fence, to submit to the

Coastal Commission’s Executive Director for review and approval final sign design
(including size. color, and wording) and sign location.

* Within the easement area public access is to be controlled and restricted to walking and hiking in small organized
groups.
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CALIFORNIA COASTAL COMMISSION
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December 9, 2008
TO: Coastal Commissioners and Interested Parties

FROM: Alison J. Dettmer, Deputy Director
Tom Luster, Staff Environmental Scientist

SUBJECT: Addendum to E-06-013 Revised Condition Compliance Findings for proposed
Energy Minimization and Greenhouse Gas Reduction Plan — Poseidon Resources
(Channelside) LLC — Carlsbad Desalination Facility

STAFF NOTE

[Please note that this Staff Note replaces in its entirety the Staff Note in the November 26, 2008
Revised Condition Compliance Findings.}

This Addendum includes recommended modifications to staff’s November 26, 2008 Revised
Condition Compliance Findings. It also provides several ex parte forms Commission staff
received before December 9, 2008, and briefing materials Poseidon provided to Commissioners.
The recommended modifications herein cover three main areas [note — all page numbers refer to
staff”s November 26" report]:

e Clarification (on pages 12-13 and 20) that Poseidon may request the Executive Director
approve the use of offsets from entities other than the California Air Resources Board,
the California Climate Action Registry, or any state air district, if offsets from those
entities are not available at a price reasonably equivalent to offsets in the broader
domestic market. This modification also corrects a minor typographical error on page 13.

e Clarification (on page 22) that the approved Plan will mitigate the project’s net GHG
emissions to the maximum extent feasible.

e Added language similar to that from the August 2008 Findings related to the Plan’s
annual reporting requirements.

¢ Clarification (on pages 3. 6-7, 10, 12-15, 17, and 19) that Poseidon may obtain RECs
from entities other than CARB, CCAR, or the Air District.

Based on staft™s review of the record, staff believes the recommended Revised Condition
Compliance Findings, as modified herein, accurately reflect the Commission August 6, 2008
approval of Poseidon’s Energy Minimization and Greenhouse Gas Reduction Plan. Staff
therefore recommends the Commission approve the Findings, as modified.

M ; mq.‘;\\‘,r;:
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STAFF RECOMMENDED MODIFICATIONS TO THE REVISED FINDINGS:

Staff recommends the Commission adopt the modifications as described below, or as shown in
strikethrough and bold underline. Please note that recommended Findings from the November
26" report are shown in plain text.

Pages 1 & 2, Staff Note:

Delete the entire Staff Note.

Page 3, bulleted paragraph, continuing to page 4:

1) Except as set forth in the Plan’s contingency provisions (as described below in Section
4.0 of these Findings), Poseidon is to-implement the Plan’s provisions regarding
offsetting the project’s net GHG emissions using the protocols, criteria, and mechanisms
provided by Assembly Bill 32 (AB 32):

a.

Use CARB-, CCAR-, or California Air District-approved protocols and mechanisms
for all emission reduction measures proposed, except for Renewable Energy
Credits (RECsY 10 offset the net GHG emissions from Poseidon’s purchased
electricity. On-site and project-related measures identified in the Plan are used to
calculate the project’s net GHG emissions and therefore are not subject to the CARB,
CCAR, or Air District requirements for offsetting the net GHG emissions.*

Join the CCAR “Climate Action Reserve” or other entities that require the use of
CARB-, CCAR-, and/or California Air District-approved protocols to implement the
Plan’s emission reduction measures, except for RECS, and provide necessary
accounting of those measures.”

2 Each REC confirms that one megawatt of electricity was penerated from renewable energy (e.g., wind,

eothermal, etc.). The Plan provides that the acquisition of RECS is not limited to purchase from

CARB, CCAR, or the Air Districts.”

Pages 6 & 7, Section 1.1, bullets a) and b):

a)

b)

“Use California Air Resources Board (CARB), California Climate Action Registry
(CCAR), and/or California Air District approved protocols and mechanisms for all
emission reduction measures proposed 1o offset the net GHG emissions from
Poseidon’s purchased electricity use, except for RECs.® On-site and projeci-related
measures identified in the Plan are used to calculate the project’s net GHG emissions
and are therefore not subject to the CARB, CCAR, or Air District requirements
regarding offsetting the net GHG emissions.’

Join the CCAR “Climate Action Reserve™ and other entities that require the use of
CARB-, CCAR-, or California Air District-approved protocols to implement the
Plan’s emission reduction measures and provide necessary accounting of those

measures, except for RECs.”

“8 As noted previously, each REC confirms that one megawatt of electricity was generated from

renewable energy (e.5., wind, solar, geothermal, etc.). The Plan provides that the acquisition of

RECS is not limited to purchase from CARB, CCAR, or the Air Districts.”
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Page 10, second full paragraph:

“Based on the above, 1t is appropriate for the Commission to use AB 32 and its
implementing regulations, protocols, criteria, and mechanisms as the basis for its review
and approval of the provisions of Poseidon’s Plan regarding offsetting the project’s net
GHG emissions. The Commission includes the Plan’s identified on-site and project-
related measures as part of Poseidon’s calculation of the project’s net GHG emissions
and these measures, along with RECs, therefore will not be subject to the Commission’s
requirement that Poseidon use CARB-, CCAR-, or Air District- approved AB 32
regulations, protocols, or mechanisms regarding offsets for net GHG emissions. The
California Center for Sustainable Energy (CCSE) or other consultant will prepare
annual reports that will, among other things, analyze whether Poseidon acquired
offsets and/or RECs in accordance with the Plan’s requirements, including
consistency with the six AB 32 criteria identified below. The annual report is
subject to the Executive Director’s review and approval. This approach is supported
by other agencies that have been involved in Commission staff’s review, including
CARRB, the San Diego Air Pollution Control District (SDAPCD), the State Lands
Commission (SLC), and the California Energy Commission (CEC), ali of which
requested that Poseidon use AB 32 provisions to develop and implement its Plan.
Implementing Coastal Act requirements using the terms, criteria, and mechanisms
provided through AB 32 would result in the Plan’s conformity to Special Condition 10.
Additionally, this would ensure the Plan is consistent with the state goals and targets
expressed in AB 32, and would result in maximum credible and verifiable emissions
reductions.”

Page 12, first partial paragraph, last sentence:

“Only the remaining provisions of the Plan intended to offset the project’s net GHG
emissions, except for RECs, are subject to CARB-, CCAR-, or Air District-approved AB
32 protocols.™

Page 12, last paragraph, continuing to page 13:

“As recommended by CARB and other agencies, Commission staff provided in its review
of Poseidon’s proposed Plan an initial application of these six criteria to assess whether
Poseidon’s suggested emissions reduction measures might conform to AB 32. The
Commission finds in Section 4.0 of these Findings that emission reduction measures to
offset the project’s net GHG emissions, except for RECs, must comply with CARB-,
CCAR-, and/or Air District-approved measures and protocols and that Poseidon must
purchase or implement these offsets through CCAR, CARB, or a California air district.
If offsets cannot be acquired through these entities due-to-priee-o-inadequate-supply-at a
price that is reasonably equivalent to the price for offsets in the broader domestic
market, Poseidon may request the Commission’s Executive Director to approve
purchases of offsets or implementatton of projects from other entities. Poseidon may
also, upon approval of the Executive Director or the Commission, deposit funds into an
escrow account in lieu of purchasing offsets/RECs in the event that (i} offset/REC
projects in an amount necessary to mitigate the Project’s net indirect GHG emissions are
not reasonably available; (ii) the “market price” for carbon offsets or RECs is not
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reasonably discernable; (ii1) the market for offsets/RECs is suffering from significant
market disruptions or instability; or, (iv) the market price has escalated to a level that
renders the purchase of offsets/RECs economically infeasible to Poseidon. The funds
placed in escrow will be paid in an amount equal to $10 per metric ton, adjusted for
inflation from 2008, and will be used to fund offset projects as they become available,
with the Executive Director or Commission determining the entities that may use these
funds and the time period for which this contingency may be used. With these
modifications, the Plan is consistent with Special Condition 10 and applicable Coastal
Act requirements.”

Page 14, last partial bulleted paragraph describing Section 4.2.1:
“Section 4.2.1 — Use CARB-, CCAR-, and/or California Air District-approved protocols

and mechanisms for all emission reduction measures proposed, except for RECs, to
offset the net GHG emissions from Poseidon’s purchased electricity are “net zero™.”

Page 15, bulleted paragraph near top of page describing Section 4.2.2:

“Section 4.2.2 — Join the CCAR *“Climate Action Reserve™ and other entities that require
the use of CARB-, CCAR-, or California Air District-approved protocols to implement
the Plan’s emission reduction measures, except for RECs, and provide necessary
accounting of those measures.”

Page 17, last paragraph, continuing to page 18:

“As noted in Section 2.0, AB 32 includes a number of provisions meant to apply to
emission reductions measures such as those Poseidon is proposing to offset its net GHG
emissions. The Commission’s primary modification is to require that Poseidon’s Plan
use these provisions to ensure these proposed emission reduction measures (i.c., those
needed to reach net zero emissions after on-site and project-related measures are factored
in), except for RECs, fit within the framework California has established for this type of
project. The existing or anticipated protocols and mechanisms being implemented by
CARB, CCAR, and/or California Air Districts pursuant to AB 32 can be used to evaluate
these proposed emission reduction measures, except for RECs.”

Page 19, first partial paragraph:

“The best way to ensure Poseidon’s Plan provides the intended result — that is, to mitigate
for Poseidon’s net indirect GHG emissions — is for the Plan’s offset provisions to be
based on the protocols and mechanisms that are already approved or that will be
approved pursuant to AB 32. The Commission’s approval therefore requires that, with
respect to offsetting the project’s net GHG emissions (i.e., for other than Poseidon’s
identified on-site and project-related measures), except for RECs, Poseidon te-must
select emission reduction measures and project proposals for which there are CARB-,
CCAR-, or California Air District-approved project protocols and must purchase
emission reduction offsets or credits, except for RECs, approved by CARB-, CCAR-, or
California Air District-accredited verifiers.”




Addendum for Item Wi6b: E-06-013 — GHG Plan Condition Compliance
December 9. 2008
Page 5 of 6

Page 19, last paragraph:

“As noted above, AB 32°s criteria are expected to apply to a wide range of emission
reduction measures, including those implemented for both regulatory and voluntary
efforts, which include Poseidon’s. The Commission has determined, therefore, that the
Plan will use one set of criteria ~ those established in AB 32 - to apply to the measures it
proposes to mitigate for the net indirect GHG emissions resulting from its use of
purchased electricity.” This allows Poseidon’s Plan to use a single, clear, and applicable
set of criteria by which some of its emission reduction measures can be verified and
incorporated into California’s emission reduction framework. Trying to implement the
Plan using three sets of different and sometimes overlapping or conflicting criteria would
likely cause confusion and uncertainty and would not allow some of Poseidon’s proposed
measures to be adequately reviewed and verified. By relvmg, on these criteria and on
CARB s-and-CEAR s-implementationof-AB-32 each year’s review and approval by
the Executive Director of Poseidon’s annual report, the Commission will have
adequate assurance that Poseidon’s modified Plan will conform to Special Condition 10.
The Commission will also be assured that its review will be consistent with the
framework the state has selected for addressing the need to reduce GHG emissions, and
Poseidon will be able to validate some of its GHG em lSSlOll reduction efforts effset

rreasures—inetuding RECs-as part of California’s program.”

Page 20, first paragraph, last sentence:

“The Commission also authorizes the Executive Director to approve. upon Poseidon’s
request, the use of emission reduction measures that may be available from entities other
than CARB, CCAR, or the Air Districts_if offsets are not available from CARB,
CCAR, or the Air Districts at a price that is reasonably eguivalent to the price of

offsets in the broader domestic market.”

Page 21, second paragraph:

“The Commission modifies the Plan to require that Poseidon join CCAR’s Climate
Action Reserve, which is a program within CCAR, so that it could it-implerentseme-of
acquire and verify offsets purchased under its Plan through the Reserve. The Reserve
was designed specifically for the voluntary GHG emission reduction market. The
Reserve provides account holders accurate and transparent measurement, verification,
and tracking of GHG reduction projects and inventories of their GHG reductions-offsets,
thus assuring a high degree of integrity.”

Page 22, first full paragraph:

“The Commission finds that the Project’s energy minimization features described above
will minimize the Project’s energy consumption in accordance with Coastal Act Section
30253(4) and reduce impacts 1o coastal resources. Additionally, the Plan will mitigate
impacts from the desalination facility’s net GHG emissions from electrical usage by
requiring all such net GHG impacts of the project be offset, and the Commission finds
that the Plan will mitigate to the maximum extent feasible impacts on coastal resources
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of the project’s net GHG emissions, in accordance with applicable Coastal Act policies,
including Section 30260.™

Page 22-23, Section 4.3:
4.3  Submit annual reports for Commission staff review and approval

“Poseidon’s Plan includes an annual review process to ensure that the Commission has an
opportunity to review the results of Poseidon’s implemented emission reduction measures
each year and to determine conformity to Special Condition 10. Poseidon has agreed to
provide an annual report for Executive Director review and approval (see Exhibit |

insert: July 24, 2008, Memorandum to File — Plan Modifications Agreed to By Poseidon
and Commission Staff). As noted in_the Plan, Poseidon will have its contractor

initially analyze and validate the project’s annual GHG emission calculations, the

positive or negative balance of Poseidon’s net emissions, the acquisition of offsets
and/or RECs, and other related information. The type and amount of emission

reductions is expected to vary each year based on the annual update of SDG&E’s
certified emission factor and the amount of electricity Poseidon purchases each year from
SDG&E.

p;eeesses—Peseideﬂ-eheeses—(e—ﬁnﬁlemem—ns—PIa& The reporl sheu-ld-ls to descnbe and

account for all approved emission reduction measures and is to inctude both an annual

and cumulallve balance of Poseldon s net emlsSlons—hewea-ef—t-hepame-u-laf—meehaﬂﬁms

Feeemmeﬂémen—wea-lel—alse provldes the Commlssmn wnh the necessary level of
assurance that Poseidon’s Plan is conforming to Special Condition 10 and meeting the
Commission’s expectations as expressed in its Findings.”
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FORM FOR DISCLOSURE OF
EX PARTE COMMUNICATIONS

Name or description of project, LCP, etc: Poseldon Resources Corporation

Carisbad Desalination Faciti
o] -06-013, Agenda ltems W

and W16b
Date and time of receipt of communication:  December 2, 2008; 10:00 a.m.
Locatlon of communlcation: Telephonlc
Type of communication (letter, facsimile, ete.); Telephonic meeti i air
atrick Krus
Person(s) initiating communication: Susan McCabe, McCabe & Company

Rick Zbur, Latham & Watkins LLP

vid Goldbe atham & Wi sLLP
Peter MaclLaggen, Poseldon Resources
Charlle Stringer, Renewable Resources

Detailed substantive description of content of communication:
(Attach a copy of the complete text of any written material received.)

Poseidon representatives discussed Poseidon’s concems regarding Staff's Revised
Condition Compliance Findings for the project's Energy Minimization and Greenhouse
Gas Reduction Plan ("GHG Plan®) and Marine Life Mitigation Plan ("MLMP"), and the
contents of Poseldon’s Decembsr 10, 2008 Briefing Materials that Poseidon provided to
Commission Staff.

Poseidon representatives indicated that two issues Invoiving the GHG Plan findings
remain. The first issue involved Staff's interpretation of the GHG Plan's requirements
for Renewable Energy Credits (RECs), which would require Poseldon to purchase
RECs from CARB, CCAR ar an Alr District. Poseidon explained that Staff's
interpretation would eliminate its ability to use RECs under the GHG Plan and would bs
contrary to the Commission's intent at the August 8, 2008 hearing. Poseidon belleves
that the plain language in the GHG Plan approved by the Commission allows it to
purchase RECs from entitles besides CARB, CCAR or the Air Districts, and that there
was no discussion on the record modifying that language. Poseidon explained that
Staff's Interpretation would eliminate its abllity to fund specific, lacal renewable energy
projects that are expressly identified in the GHG Plan, which would result in poor public
policy and would conflict with established state policy in AB 32 that encourages
renewable energy projects.
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Regarding the second issue, Pogeidon representatives indicated that the Staff failed to
comectly incarporate a contingency in the GHG Plan findings aliowing Poseidon to
acquire offsets from entities other than CARB, CCAR, or the Alr Districts in the event
that these entities cannot provide sufficient offsets at a price reasonably equivalent to
the general domestic market price. Poseidon explained that, instead, the Staff
proposed findings imposing a “feasibliity” requirement that does not make clear that
Poseidon can seek to purchase offsets from other entities if the price of
CARB/CCAR/AIr District offsets is not reasonably consistent with domestic market
prices. Poseidon explained that testimony in the record by Commissloner Hueso and
Chair Kruer clearly indicates that the Commission Intended for Poseidon to have access
to this contingency if CARB, CCAR or the Alr Districts could not provide offsets ata.
price reasanably equivalant to the domestic market price.

Poseidon representatives also indicated that they are in the process of working out one
additional issue regarding the GHG Plan findings with Steff, and that all outstanding
issues with the MLMP findings were resolved with Staff.

BBlslpd

Date Chalir Patrick Kruer
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FORM FOR DISCLOSURE OF
EX PARTE COMMUNICATIONS

Name or description of project , LCP, stc:

Date and time of receipt of communication:  December 3, 2008: 10:00 a.m,

Location of communication: Telephonic

Type of communication (lstter, facsimile, etc.): Telephonic meeting with Commissioner
Bonnie Neely

Person(s) initiating oommurilcnﬂon:

Detailad substantive description of content of communication:
(Attach a copy of the compleste text of any written material received.)

Possidon representatives indicated that they have worked out all outstanding issues
with Staff regarding Staff's Revised Condition Compliance Findings for the Marine Life
Mitigetion Plan. Poseidon's representative then discussed Poseidon's concerns
reparding Staff's Revised Condition Compliance Findings for the project’s Energy
Minimization and Greenhouse Gas Reduction Plan ("GHG Plan"), and the coments of
Poseidon's December 10, 2008 Bnoﬁng Materials that Poseidon provided to
Commlssnon Staff.

Poooidon representatives Indicated that Staff's revised findings for the GHG Plan _
contained two provisions that Poaeidon belleves are Inconsistent with the Commission's
approval. The first lssue involved Staff's interpretation of the GHG Plan's requirements
for Renewable Energy Credits (RECa), which would require Poseidon to purchase
RECs from CARB, CCAR or an Air District. Poseidon explained that Staffs - - .
interpretation would eliminats its abliity to use RECs under the GHG Plan and would be
contrary to the Commission's intent at the Auguet 8, 2008 hearing. Poseidon belleves
that the plain language in the GHG Plan approved by the Commission allows it to
purchase RECs from entities besides CARB, CCAR or the Air Districts, and that there
was no discussion on the record modifying that language. Possidon explained that
Staffs interpretation would sfiminate its ability to fund specific, local renewable energy
projects that are expressly identified in the GHG Plan, which would result in poor public




policy and would oonfilct with establmhed atma poticy in AB 32 that enoourages
renewabls anergy projects.

Regarding the sesond issus, Poseldon tepresentnﬂves indicated that the Staff falled to
corractly Incarparata 8 cantingency in the GHQ Plan findinge ‘allowing Posaldan to
aogquire offsete from entities other than CARB, CCAR, or the Alr Districts in the event
that these entities cannot provide sufficient offsets at a price reasonably equivalent to
_ the general domastic markst price. Poseidon explained that, instead, the Staff '
proposed findings imposing a “feasibility” requirement that doea not make clear that
Poseidon can seek to purchase offsets from other entitiss If the price of
CARB/CCAR/AIr District offsats is not reasonably consistent with domestic market
prices. Possldon explained that tastimony in the record by Commissioner Hueso and
Chair Kruer clearly indlcates that the Commission intsnded for Poseidon to have access
to this contingency If CARB, CCAR or the Air Distriats cauld not provide offaats at a
prica reagonably equivalent to the domosﬂc market price.

Posaidon representatives also indicated that they are in the process ¢f working out one
additional issue regarﬂlng the GHG Plan ﬁndlnga wfth Staff, )

‘ 12~ - oof L‘%,g,aiq
Date o " Commissioner Bonn Neely )
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EX PARTE COMMUNICATIONS

Name of project: Poseidon Resources Corporation

Carisbad Desalination Facifity
CDP E-06-013, Agenda items W16a, and

W16b
Date and time: December 3, 2008; 11:15a.m.
Location: Menlo Park, CA
Type of communication: Phone
Persons initiating communication: Susan McCabe, McCabe & Company

Rick Zbur, Latham & Watkins LLP
Peter MacLaggan, Poseidon Resources
Charlie Stringer, Renewable Resources

Detailed content of communication:

Poseidon indicated that they have two issues with the Staffs Revised Findings for the
Greenhouse Gas Reduction Plan (“GHG Plan”} they believe is inconsistent with the
Commission’s approval.

1.

Staff's interpretation of the GHG Plan’s requirements for Renewable Energy
Credits (RECs) would require Poseidon to purchase RECs from only CARB,
CCAR or an Air District. The language in the GHG Plan approved by the
Commission allows it to purchase RECs from entities besides CARB, CCAR or the
Air Districts, and that there was no discussion on the record modifying that
language.

Poseidon claimed that Staff's interpretation would eliminate its ability to fund local
renewable energy projects that are identified in the GHG Plan, would result in poor
public policy and would conflict with established state policy in AB 32 that
encourages renewabie energy projects.

Staff failed to incorporate a contingency allowing Poseidon to acquire offsets from
entities other than CARB, CCAR, or the Air Districts in the event that these entities
cannot provide sufficient offsets at a price reasonably equivalent to the general
domestic market price. The Staff's proposed findings imposes a “feasibility”
requirement that dces not allow Poseidon to purchase offsets from other entities if
the price of CARB/CCAR!/AIr District offsets are not reasonably consistent with
domestic market prices. Poseidon said that testimony in the record by
Commissioner Hueso and Kruer indicates that the Commission intended for
Poseidon to have access to this contingency.

Poseidon representatives also indicated that they are in the process of working out one
additional issue regarding the GHG Plan findings with Staff.

Thursday, December 04, 2008

G 2

Date

Commissioner Steve Blank




FORM FOR DISCLOSURE OF
EX PARTE COMMUNICATIONS

Name or description of project , LCP, etc: Poseidon Resources Corporation
- Carlsbad Desalination Facility
CDP E-06-013, Agenda ltems W16a,
and W16b

Date and time of receipt of communication: December 8, 2008; 11:00 a.m.

Location of communication: Telephonic

Type of communication {letter, facsimile, etc.): Telephonic meeting with Assistant
. Secretary for Ocean ang Coastal Policy
Brian Baird

Person(s) initiating communication:; Susan McCabe, McCabe & Company
Rick Zbur, Latham & Watkins LLP

Detaiied substantive description of content of communication:
(Attach a copy of the complete text of any written material received.)

Poseidon representatives indicated that they have worked out all outstanding issues
with Coastal Commission Staff regarding Staff's Revised Condition Compliance
Findings for the Marine Life Mitigation Plan. Poseidon’s representative then discussed
Poseidon's concerns regarding Staff's Revised Condition Compliance Findings for the
project's Energy Minimization and Greenhouse Gas Reduction Plan ("GHG Plan”), and
the contents of Poseidon’s December 10, 2008 Briefing Materials that Poseidon
provided to Commission Staff. Poseidon representatives explained they believe that
they have resolved their two primary concerns with the GHG Plan findings with Staff,
which Staff indicated to them would be addressed in an Addendum prior to the hearing
on the findings.

Poseidon representatives indicated that Staff's revised findings for the GHG Plan had
contained two provisions that Poseidon believes are inconsistent with the Commission’s
approval. The first issue involved Staff's interpretation of the GHG Plan's requirements
for Renewable Energy Credits (RECs), which would require Poseidon to purchase

'RECs from CARB, CCAR or an Air District. Poseidon explained that Staff's

interpretation would eliminate its ability to use RECs under the GHG Plan and would be
contrary to the Commission’s intent at the August 6, 2008 hearing. Poseidon believes
that the plain language in the GHG Pilan approved by the Commission allows it to
purchase RECs from entities besides CARB, CCAR or the Air Districts, and that there
was no discussion on the record modifying that language. Poseidon explained that

DT e




- Staff's interpretation would eliminate its ability to fund specific, local renewable energy
projects that are expressly identified in the GHG Plan, which would result in poor public
policy.and would conflict with established state policy in AB 32 that encourages
renewable energy projects.

Regarding the second issue, Poseidon representatives indicated that the Staff failed to
correctly incorporate a contingency in the GHG Plan findings allowing Poseidon to
acquire offsets from entities other than CARB, CCAR, or the Air Districts in the event
that these entities cannot provide sufficient offsets at a price reasonably equivalent to
the general domestic market price. Poseidon explained that, instead, the Staff
proposed findings imposing a “feasibility” requirement that does not make clear that
Poseidon can seek to purchase offsets from other entities if the price of
CARB/CCAR/AIr District offsets is not reasonably consistent with domestic market
prices. Poseidon exptained that testimony in the record by Commissioner Huesc and
Chair Kruer clearly indicates that the Commission intended for Poseidon to have access
to this contingency if CARB, CCAR or the Air Districts could not provide offsets at a
price reasonably equivalent to the domestic market price.

Poseidon representatives also indicated that they are in the process of workmg out one
additional issue regarding the GHG Plan findings with Staff.

12/2/0% @/ggaﬁo

Date rlan Baird, Califorrifa Resources Agency,
Asst. Secretary for Ocean and Coastal Policy
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Exhibit 1: Carlsbad Seawater Desalination Project: August 2, 2008 cover letter and
Energy Minimization and Greenhouse Gas Reduction Plan
Exhibit 2: Assembly Bill 32
®
Exhibit 3: Transcript of Commission deliberations, August 6, 2008
STAFF NOTE

Staff prepared these recommended Revised Findings based on the Commission’s August 6, 2008

decision approving an Energy Minimization and Greenhouse Gas Reduction Plan for Poseidon ®
Resources, Recomnmended changes from the August 6th document are shown in strtkethrough

and bold underline text.
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Staff #herefore recommends the Commission approve these Recommended Revised Findings.
SUMMARY

On November 15, 2007, the Commission conditionally approved CDP E-06-013 for Poseidon
Resources (Channelside), LLC (Poseidon)for construction and operation of a desalination facility
to be located adjacent to the Encina Power Plant in Carlsbad, San Diego County. The
Commission imposed as part of its approval Special Condition 10, which required Poseidon to
submit for further Commission review and approval, an Energy Minimization and Greenhouse
Gas Reduction Plan (the Plan)(see the full text and requirements of Special Condition 10 in
Section 2.0 below).2

On luly 73, 2008, Poseidon submitted to Commission staff i#s a proposed Plan, which staff

received on July 7, 2008 (see-Exhibit1). Commission staff reviewed the Plan and prepared a

staff report for the August 2008 hearing recommending the Commission approve the Plan
with modifications. After several conversations with Commission staff, Poseidon on

August 2, 2008 submitted a revised Plan for Commission consideration (see Exhibit 1). At
its August 6, 2008 hearing, the Commission approved the Plan submitted on August 2nd

with modifications. Because the Commission’s action differed from staff’s

ecommendatlon, rewsed findmgs are necessarg flihis-repeﬁ-p-rewdes-smﬁﬂs-eﬂaiﬁﬁef-tbe

Siaffrecommends-the Plan-be The Commission modified Poseidon’s August 2, 2008 version

of the Plan as follows:

1) Except as set forth in the Plan’s contingency provisions (as described below in
Section 4.0 of these Findings), Poseidon is to limplement the Plan’s provisions

regarding offsetting the project’s net GHG emissions using the protocols, criteria, and
mechanisms provided by Assembly Bill 32 (AB 32):

? The Commission's approval of this CDP also included Special Condition 8, which required Poseidon to submit

for COmnusswn review and approval a Marme L1fe Mmganon Plan ﬂmh&%@@ﬁdiﬁﬂﬂ-ﬁﬂdwpesﬂdeﬂ-ﬂ

he Co issio roved th Marine iti atlo lan at at earm comme ed Revis
Kindings for that Plan are on the Commission’s December 2008 hes age as Item W16a.
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a. Use CARB-, andfer CCAR., or California Air District-approved protocols and
mechanisms for all emission reduction measures proposed, except for Renewable
Energy Credits (“RECs”).” to ensure offset the net GHG emissions from
Poseidon's purchased electricity are-‘pet-zere~. On-site and project-related

measures identified in the Plan are used to calculate the project’s net GHG
emissions and therefore are not subject to the CARB, CCAR. or Air District
requirements for offsetting the net GHG emissions. Fhisrequirement-does-pot

‘” [ P >l mtad??
U el —rg &

Zgnae

b. Join the CCAR “Climate Action Reserve” and or other entities that require the use of
CARB-, er CCAR:, and/or California Air District-approved protocols to
implement the Plan’s emission reduction measures, except for RECs, and provide
necessary accounting of those measures.

These recommended Revised Findings incorporate the modifications described above.
Staff recommends the Commission approve these Findings.

* Each REC confirms that one megawatt of electricity was generated from renewable energy (wind, solar,

geothermal, hydroelectric). The Plan provides that the acquisition of RECs is not limited to purchase from
CARB, CCAR or any other designated provider.

* The “‘on site”” and ‘‘project-related” measures identified in the Plan consist of the following;
*  use of an energy recovery sys or the desalination facility.

+__ implementation of “green building’ design. * on-site solar power generation.
addition of carbon dioxide (CO2)from a CO2 recovery facility info produced water,
avoided emisstons from rednced energy use at 3 Carlshad water reclamation fgcility.
avojded emissions from displaced imported water.
avojded emissjons from carbon sequestration in project-related wetland mitigation,

g?}m:ﬁ;nngfta FrT o
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l.0» MOTION & RESOLUTION
Motion:

“I move that the Commission adopt the revised findings in support of the Commission’s

action on August 6, 2008 to approve the Energy Mzmmezanon and Greenhouse Gas
Reduction Plan ettached-to 5 da -
indectioniid-betow: as complmnt with Specml Condmon 10 of CDP E- 06 01 3"

Resolution to Approve:

The Commission hereby adopts the findings set forth below for the Commission’s
approval of the Energy Minimization and Greenhouse Gas Reduction Plan as
compliant with Special Condition 10 of CDP E-06-13 on the grounds that the findings
support the Commission’s decision made on August 6, 2008, and accuratel]g re@ct the
reasonstor(t Rds-that-He-complianceplar o N DR CAWRE - IR O
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Staff Recommendation:

Staff recommends a “YES” vote on the motion. Passage of this motion will result in
the adoption of revised findings as set forth in this staff report. The motion requires

a majority vote of the members from the prevailing side present at the revised
findings hearing, with at }east three of the prevailing members voting. Only those

Commissioners on the prevailing side of the Commission’s action are eligible to vote
on the revnsed ﬁndmgs—-whreh—wﬂheaalﬁﬁhe—approm#eﬁhe—med&ed—p&&a—as

1.1 RECOMMENDED MODIFICATIONS TO POSEIDON’S PROPOSED PLAN

1) Implement the Plan’s provisions regarding offsetting the project’s net GHG emissions
using the protocols, criteria, and mechanisms provided by Assembly Bill 32 (AB 32)":

a) Use California Air Resources Board (CARB), andfesCalifornia Climate Action
Registry (CCAR), and/or California Air District approved protocols and
mechanisms for all emission reduction measures proposed to offset the net GHG
emissions from Poseidon’s purchased electricity use, ex

and project-related measures identified in the Plan are used to calculate the
project’s net GHG emissions and are therefore not subject to the CARB, CCAR,
or Air District requirements regarding offsettingthe net GHG emissions.

3 See Exhibit 3: The Global Warming Solutions Act of 2006, also known as Assembly Bill 32 (AB 32)- from
http://www.arb.ca.gov/ce/docs/ab32text.pdf (last visited June 30, 2008).

* As noted, each REC confirms that one megawatt of electricity was generated from renewable energy {wind,
solar, geothermal, hydroelectric). The Plan provides that the acquisition of RECs is not limited to purchase
from CARB, CCAR or any other designated_provider,

1

B The on-sue measures consist of

*  Poseidon’s installation of a high efficiency energy recovery system;
*  Its use of green building design components; and,
»  [Installation of solar photovoltaics on the facility’s roof to generate electricity for Poseidon’s use.

Each of these measures, if implemented, would result in the facility needing less purchased electricity, which would
therefore reduce the GHG emissions for which Poseidon’s emission reduction measures would be needed.

e 2l 't
TR RO ey,

o
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b) Join the CCAR “Climate Action Reserve” and other entities that require the use of
CARB-, er-CCAR-, or California Air District-approved protocols to implement the
Plan’s emission reduction measures and provide necessary accounting of those

measures, except for RECs.

2.0 STANDARD OF REVIEW

The Commission-must-determmne-whetherthe subject plan must conforms to Special Condition
10 of CDP E-06-013, which states:

PRIOR TO ISSUANCE OF THE PERMIT, the Permittee shall submit to the Commission
a Revised Energy Minimization and Greenhouse Gas Reduction Plan that addresses
comments submitted by the staffs of the Coastal Commission, State Lands Commission,
and the California Air Resources Board. The permit shall not be issued until the
Commission has approved a Revised Energy Minimization and Greenhouse Gas
Reduction Plan after a public hearing.

As shown in the Permit Findings and in the Commission’s November 15, 2007 hearing
transcript, Poseidon offered as part of the project to make its facility operations “carbon neutral”
or “net carbon neutral”.? It offered a Climate Action Plan to implement this part of its project.
The Commission required through Special Condition 10 that Poseidon submit a revised Plan to
ensure conformity to applicable Coastal Act provisions. In its Permit Findings, the Commission
stated that this Plan was to “ensure that Poseidon minimizes eleetrieity-energy consumption of

e “project-related” measures Poseidon jdentified in its Plan are recovery of or injection into
duced desalinated wat mission reductions fr ucing electricit at the Isbad wate

treatment facility, avoided emissions expected from imported water offsets, and carbon sequestration in the
project’s wetland mitigation site(s).

8 These terms generally refer to a broader range of emissions than are addressed in Poseidon’s Plan. For example,
“carbon neutral™ is defined as providing mitigation for the amount of carbon emitted from both direct and indirect
emissions. Poseidon’s Plan identifies only those indirect emissions that would sesult from Poseidon’s use of
electricity generated by, and purchased from, SDG&E ny other entity from which the lination facili

tain all rt of its electricity in the future), and proposes mitigation for just those emissions. Similarly,
the analyses in the Findings and in this memorandum are focused only on identifying, avoiding, reducing, offsetting,
or otherwise mitigating just those indirect emissions rather than the full suite of emissions that would need to be
addressed 10 determine whether the project was “carbon neutral”.
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the project and mitigates any effects efthe-projeet s-emisstons-on coastal resources of the
project’s net GHG emissions...” The Plan was to ensure that the project would “avoid,

minimize, or mitigate adverse impacts to a wide range of coastal resources, including public
access, recreation, marine resources, wetlands, ESHA, agriculture, natural land forms, and
existing development associated with its minimized and mitigated energy consumption.” The
Commission further found that, with such a Plan, the project would be consistent with the
requirements of Section 30253(4)and other relevant Coastal Act provisions related to minimizing
energy use and mitigating any adverse effects on coastal resources from greenhouse gas

emissions.

2.1 APPLICABILITY OF AB 32

In reviewing the proposed Plan for conformity to Special Condition 10 and the Commission’s
Permit Findings, staff used as guidance the state’s primary statute applicable to greenhouse gas
emissions reductions. The Global Warming Solutions Act of 2006 (AB 32)is California’s
landmark greenhouse gas (GHG)emissions reduction law (see Exhibit 2). It sets a statewide
target to reduce GHG emissions in the state to 1990 levels by 2020. This target will be achieved
through the implementation of regulations, policies, and programs that lead to maximum
technically feasible and cost-effective emission reduction measures.

Role of the California Air Resources Board (CARB): AB 32 recognizes CARB as the agency
primarily responsible for implementing its provisions. Last year, CARB adopted regulations that
require certain entities to report and verify their GHG emissions and to monitor those emissions
and enforce compliance.” In June 2008, CARB released its draft AB 32 implementation scoping
plan. AB 32 also directs CARB to adopt regulations on GHG limits and emissions reductions
measures by January 2011 and to implement those regulations by January 2012.

CARB is anticipating that it will first focus on developing regulations for the largest sources of
GHGs and that it will phase in additional sources later. However, reaching the statewide target
will also depend on GHG emitters that are not initially regulated to voluntarily undertake actions
to reduce or mitigate their GHG emissions. In recognition of this need, AB 32 includes several
provisions to adopt acceptable methods for verifying and quantifying voluntary emissions
reductions that may be used to meet the AB 32 goals. For example, AB 32 requires CARB to
adopt a plan by 2009 that identifies how the state will meet its goal of reducing emissions to their
1990 levels, and that plan is to, among other things, “identify opportunities for emission
reductions measures from all verifiable and enforceable voluntary actions, including, but not
limited to, carbon sequestration projects and best management practices™.'® Further, the
regulations AB 32 requires be adopted by 2011 are to “ensure that entities that have voluntarily
reduced their greenhouse gas emissions prior to the implementation of this section receive

? See Air Resources Board, Mandatory Reporting of GHG Emissions,
http://www.arb.ca.gov/regact/2007/ghe2007/ 07.htm (last visited June 30, 2008).

10 See Section 38561(f).
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appropriate credit for early voluntary reductions”.!! In support of this policy, AB 32 also requires
CARB to adopt methods to quantify voluntary GHG emission reductions.'

Relevance of AB 32 to Special Condition 10 and Poseidon’s proposed Plan: AB 32 clearly
anticipates and applies to the types of emission reductions that will be needed from entities like
Poseidon — that is, entities that may not initially be regulated directly through AB 32, but that are
implementing measures meant to conform to other requirements and be consistent with AB 32.
The statute applies to all sources of GHG emissions and, as mentioned above, explicitly includes
electricity consumed in the state (see AB 32, Section 38530(b)(2)). Any new, large, significant
electricity load will make reaching this statewide target more difficult. Poseidon’s desalination
facility will be a new, large, significant electricity consumer, thereby increasing the electricity
sector’s GHG emissions at a time when a statewide effort is underway to dramatically decrease
this source of emissions. By implementing its proposed Plan using AB 32 guidance and
regulations, Poseidon will likely minimize GHG emissions in a manner that is well integrated
with AB 32’s framework.

Poseidon’s desalination facility is not anticipated to be included in the initial regulatory
mechamism CARB plans to implement in 2012. Therefore, although Poseidon’s proposed GHG
emissions reduction measures are required pursuant to Special Condition 10 of its coastal
development permit, they would be reviewed as “voluntary” measures for purposes of AB 32.
As noted above, AB 32 establishes provisions to ensure such “voluntary” measures meet AB 32
standards, and CARB has already adopted some regulations to ensure voluntary measures are
consistent with AB 32, and is planning to adopt additional similar regulations. For example,
CARB has established protocols for voluntary forestry projects meant to sequester carbon, and
Commission staff and other agencies have recommended that Poseidon follow these protocols to
implement its $1 million purehase-eftrees-for-ecarbonsequestration-payment for reforestation
of areas in San Diego County burned by the 2007 wildfires. These protocols will allow
Poseidon’s anticipated carbon “credits” to be quantified and verified and meet other applicable
AB 32 provisions. CARB is expected to approve additional methodologies and protocols during
the next several years that will allow Poseidon to participate in other verified emission reduction
programs.

CARB is also scheduled in 2009 to require emission reporting from electricity-generating
facilities, including San Diego Gas & Electric Company (SDG&E), from which Poseidon plans
to purchase its electricity.” In recognition of this requirement, Commission staff recommended

' See Section 38562(b)(3).

12 Section 38571 states: “The state board shaill adopt methodologies for the quantification of voluntary greenhouse
gas emission reducrions. The state board shall adopt regulations to verify and enforce any voluntary greenhouse
gas emission reductions that are authorized by the state board for use to comply with greenhouse gas emission
limits established by the state board. The adoption of methodologies is exempt from the rulemaking provisions of the
Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340)of Part | of Division 3 of Title 2 of the
Government Code).”

" Personal communication between Commission staff and CARB staff on June 5, 2008. According to CARB staff,
SDG&E will be required to report to CARB by June 2009 its 2008 GHG emissions. The emission report is to be
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to Poseidon that the emission factors' and emission reductions in its Plan be based on the
mandatory reports provided to CARB. For the period before these mandatory reports are
required, Commission staff accepted Poseidon's proposal to use SDG&E'’s voluntary reports to
the California Climate Action Registry.

AB 32 also recognizes the Califomia Climate Action Registry (CCAR )as one of the mechanisms
to be used to implement the state’s GHG emission reduction programs. CCAR is a non-profit
public organization initiated by the State of California to serve as a voluntary GHG registry to
encourage and protect early actions to reduce GHG emissions, CCAR has established the
Climate Action Reserve, which is specifically designed for the voluntary GHG emission
reduction market and provides accurate and transparent measurement, verification, and tracking
of GHG reduction projects and their inventories of GHG reduction tons, thus assuring a high
degree of reliability. Commission staff kas recommended that Poseidon join CCAR’s Reserve
and use it in implementing its proposed emission reduction measures.

Based on the above, it is appropriate for the Commission to use AB 32 and its implementing
regulations, protocols, criteria, and mechanisms as the basis for its review and approval of the
provisions of Poseidon’s Plan regarding offsetting the project’s net GHG emissions, except
for RECs. The Commission includes the Plan’s identified on-site and project-related
measures as part of Poseidon’s calculation of the project’s net GHG emissions and these
measures therefore will not be subject to the Commission’s requirement that Poseidon use
CARB-, CCAR-, or Air District- approved AB 32 protocols regarding offsets for net GHG

emissions. This approach is supported by other agencies that have been involved in Commission
staff’s review, including CARB, the San Diego Air Pollution Control District (SDAPCD), the
State Lands Commission (SLC), and the California Energy Commission (CEC), all of which
requested that Poseidon use AB 32 provisions to develop and implement its Plan. Staff-believes
thatilmplementing Coastal Act requirements using the terms, criteria, and mechanisms provided
through AB 32 would result in the Plan’s conformity to Special Condition 10. Additionally,
staff-believes this would ensure the Plan is consistent with the state goals and targets expressed
in AB 32, and would result in maximum credible and verifiable emissions reductions.

Relationship between AB 32 and the Coastal Act: Staff-believes+This approach would also be
fully consistent with Coastal Act Section 30414. For example, Section 30414(c)states:

verified by an accredited third party by December 2009, and by February 2010, annual reports will be available to
the public.

'* An emission factor represents the average amount of GHG emissions produced from an electricity generator's
portfolio of energy sources as measured in pounds per megawatt-hour. Each type of electricity generator has a
different emission factor — for example, a natural gas-fired power plant may produce 800 pounds of GHG emissions
for every megawatt-hour of electricity it produces, and a coal-fired plant mey produce 2000 pounds of GHG
emissions for the same amount of electricity. SDG&E's emission factor varies each year based on where it
purchases or generates its electricity — for example, its emission factor this year was about 780 pounds per
megawatt-hour and its previous emission factor was less than 600 pounds per megawatt-hour. SDG&E currently
certifies its annual emission factor using CCAR, and will be required to certify it through CARB starting in 2009.

OO N
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The State Air Resources Board and any air pollution control district may recommend
ways in which actions of the commission or any local government can complement or
assist in the implementation of established air quality programs.

As noted above, both CARB and the SDAPCD are implementing provisions of AB 32 and have
recommended the Commission and Poseidon use AB 32 as the basis of the proposed Plan’s
provisions regarding offsetting the project’s net GHG emissions. Staff-believes+tThe
Commission’s action requiring the use of these provisions would also be consistent with Section
30414(a), which recognizes that CARB and the state’s regional air pollution control districts are
the principal agencies responsible for establishing air quality and emission standards. Section
30414 states, in relevant part, that the Coastal Act does not authorize the Commission “to
establish any ambient air quality standard or emission standard, air pollution control program or
facility, or to modify any ambient air quality standard, emission standard, or air pollution control
program or facility which has been established by the state board or by an air pollution control
district.” The Commission’s requirement that Poseidon implement the offset provisions of its
Plan in a manner consistent with AB 32 ensures that the Plan 15 consistent with and supportive of
programs established by CARB or the SDAPCD, and does not establish or modify emissions
standards or programs. Further, this approach is consistent with AB 32’s Section 38598(a),
which states that *‘nothing in this division shall limit the existing authority of a state entity to
adopt and implement greenhouse gas emissions reduction measures.” As noted in the Permit
Findings, the Commission determined that Poseidon must mitigate for its indirect GHG
emissions and their effects on coastal resources.

Applicability of AB 32 goals, terms, criteria, and related mechanisms to ensure emissions
reductions: Commission staff incorporated into its review several of the relevant terms defined
in AB 32, including the following:

* “Greenhouse gas” or “greenhouse gases™: Section 38505(g)states that greenhouse gas or
gases “includes all the following gases: carbon dioxide, methane, nitrous oxide,
hydrofluorocarbons, perfluorocarbons, and sulfur hexaflouride.”

* “Statewide greenhouse gas emissions”: Section 38505(m)defines these as “the total
annual emissions of greenhouse gases in the state, including all emissions of greenhouse
gases from the generation of electricity delivered to and consumed in California,
accounting for transmission and distribution line losses, whether the electricity is
generated in state or imported. Statewide emissions shall be expressed in tons of carbon
dioxide equivalents.”

Commission-staff-recognizes-that+The desalination facility will contribute to “statewide

greenhouse gas emissions” because its baseline electricity use wilHs expected to result
in about 90,000 tons of CO2 each year. As noted in AB 32, any new, large, significant
electricity load, such as that represented by Poseidon’s desalination facility, will unless
adequately mitigated, adversely affect the electricity sector’s ability to achieve statewide
targets.
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*  “Emissions reduction measure”: Section 38505(f)defines these as “programs, measures,
standards, and alternative compliance mechanisms authorized pursuant to this division,
applicable to sources or categories of sources, that are designed to reduce emissions of

greenhouse gases.”

Commission staff reviewed Poseidon’s Plan based on this definition, which encompasses
all the proposed measures, offsets, reductions, or other methods Poseidon proposes in its
Plan - that is, all the measures Poseidon proposes to meet a “net zero”” emission level for
its use of purchased electricity are considered by AB 32 to be “emission reduction
measures”. As noted througheutthis-memerandum-previously in these Findings, three
of the on-site measures Poseidon currently proposes would not be subject to this review,
because, if implemented, they would result in direct reductions of Poseidon’s purchased
electricity use and therefore reduce the amount of emissions that must be accounted for -
these include Poseidon’s installation of a high efficiency energy recovery system, its use
of green building design components, and its installation of solar photovoltaics on the
facility roof to generate electricity for Poseidon’s use. The Commission also finds that

the project-related measures Poseidon identified in its Plan are not subject to this
review. These measures are the use of recovered CO2 for injection into water
produced at the facility, emissions avoided by reducing energy needs at the
Carlsbad water reclamation facility, emissions avoided from the expected
displacement of imported water, and sequestration from project-related wetland
mitigation. The Commission is satisfied that these project-related measures will
reduce the GHG emissions attributable to the project and that they therefore should
be included in the calculations used to determine the project’s net GHG emissions.
This approach was supported by the Chair of the California Air Resources Board,
the Executive Director of the California Energy Commission, and the General
Manager of the Metropolitan Water District. Only the remaining provisions of the

Plan intended to offset the project’s net GHG emissions, except for RECs, are

subject to CARB-, CCAR-, or Air District-approved AB 32 protocols.

AB 32 also identifies six criteria to be used to determine whether proposed GHG emission
reduction measures are adequate to ensure conformity to AB 32. The criteria, at Section
38562(d)require that any measures approved by CARB are “real”, “permanent”, “quantifiable”,
“verifiable”, “enforceable”, and are “in addition to” any GHG emission reduction otherwise
required by law or regulation and any other GHG emissions reduction that otherwise would
occur. While AB 32 does not define these criteria, CARB staff indicated that they are defined in

other state air regulations and recommended those existing definitions be used, such as:”

* “Real” and “in addition to”: Real or additional emission reductions are those that have
actually occurred, not emissions that could have been emitted but were not or are avoided

" CARB staff stated examples of criteria definitions were available from various sources, such as 2008
modifications to its regulations for reporting GHG emissions at (17 CCR Subchapter 10), San Diego Air Pollution
Control District’s August 2004 operating permit regulations (Regulation XIV, Title V), August 2004 proposed
rulemaking to control GHG emissions from motor vehicles, etc.




Item W16b: E-06-013 — Condition Compliance for Special Condition 10
Poseidon Resources Corporation, Energy Minimization and Greenhouse Gas Reduction Plan
November 26, 2008 — Page 13 of 25

emissions. This means that the emission reductions result from actions taken that are
beyond the course of normal activity such that the emission reductions are not considered
“business as usual.”

*  “Permanent’: Permanent means that the life of the emission reductions is reasonably
established and commensurate with the proposed use of the credits. Projects should be
“irreversible”; that is, the reductions achieved should not be subjcct to backsliding or
vulnerable to changes in external conditions.

» “Quantifiable”: Quantifiable means that the amount of the emission reductions can be
measured with reasonable certainty.

*  “Verifiable”: Verification means the process used to ensure that an operator’s emissions
data report is free of material misstatement and complies with CARB’s procedures and
methods for calculating and reporting GHG emissions.

« “Enforceable™: Enforceable means that the reductions can be independently verified and
are legally binding. Enforcement is an essential element of any alternative compliance
strategy. Projects thus must be accessible to inspection by California staff.

As recommended by CARB and other agencies, Commission staff provided in its review of
Poseidon’s proposed Plan an initial application of these six criteria to assess whether Poseidon’s
suggested emissions reduction measures might conform to AB 32. Staffs-eenclusions; The
Commiission finds in Section 4.0 of these Findings that emission reduction measures to
offset the project’s net GHG emissions, except for RECs, must comply with CARB-,

CCAR-, and/or Air District-approved measures and protocols and that Poseidon must
purchase or |mglement these offsets through CCAR, CARB.ora Califomla air dlstrlct If

offsets cannot feasib uired through these entities daue-t:

at a price that is reaeonablx equivalent (o the gnce for offsets in lhe bmader d()mEbtl
market, Poseidon may request the Commission’s Executive Director to approve purchases

of offsets or implementation of projects from other entities. Poseidon may also, upon
approval of the Executive Director or the Commission, deposit funds into an escrow
account in lieu of purchasing offsets/RECs in the event that (i)offset/REC projects in an
amount necessary to mitigate the Project’s net indirect GHG emissions are not reasonably
available; (iDthe “market price” for carbon offsets or RECs is not reasonably discernable;
(ii)the market for offsets/RECs is suffering from significant market disruptions or
instability; or, (ivithe market price has escalated to a level that renders the purchase of
offsets/RECs economically infeasible to Poseidon. The funds placed in escrow will be paid
in an_ amount equal to $10 per metric ton, adjusted for inflation from 2008, and will be used
to fund offset projects as they become available, with the Executive Director or
Commission determining the entities that may use these funds and the time periof for

which this contingency may be used. With these modifications, the Plan is consistent with
Special Condition 10 and applicable Coastal Act requirements this-memerandum;suggest
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3.0 PLANDEVELOPMENT AND REVIEW

Between November 2007 and July 2008, Commission staff worked with Poseidon and with other
agencies to develop an acceptable Plan to present for Commission review and approval.
Commission staff’s research included determining appropriate GHG accounting methods,
evaluating current and pending legislation related 1o GHG emission reductions, identifying and
assessing the effectiveness of various measures meant to avoid or reduce GHG emissions, and
other similar issues. Commission staff met with Poseidon and agency representatives at various
times during the process to discuss various proposed modifications to the Plan, determine the
feasibility and effectiveness of proposed measures, and develop other aspects of the Plan.
Throughout the process, Commission staff provided comments and guidance to Poseidon, and
Poseidon provided several drafts of its proposed Plan.

This review process included Commission staff hosting a May 2, 2008 interagency meeting in
Carlsbad. The purpose of the meeting was to inform other involved agencies about the status of
Poseidon’s Plan and to seek input and guidance from those agencies about the proposed
approach, about potential mitigation projects for Poseidon to develop, and to establish contacts
for ongoing review. Along with Commission staff and Poseidon, participants included:

California State Lands Commission San Diego Air Pollution Control District
California Energy Commission San Diego Association of Governments
California State Parks San Diego County Water Authority
California Department of Forestry & Fire City of Carlsbad

Protection City of Vista

Through this process, and with the assistance and guidance from these agencies as well as
CARB Comrmssmn staff developed Lhe recommended modLﬁcanons deseHbed—t&SeeHens—l—l-

als&-prewde—ﬂae—besfs—fer—dae-eﬂal-yses-hefem to Poseldon S Plan

On July 7, 2008, Commission staff received a the-eurrently proposed Plan for review by the

Commission. After several conversations with Commission staff, Poseidon subsequently
submitted a revised Plan on August 2, 2008. At its August 6, 2008 hearing, the Commission
approved the revised Plan with medifications as described herein.

P et s
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40 ANALYSIS FOR CONFORMITY TO ADOPTED FINDINGS & SPECIAL
CONDITION 10

Special Condition 10 states:

PRIOR TO ISSUANCE OF THE PERMIT, the Permittee shall submit to the Commission
a Revised Energy Minimization and Greenhouse Gas Reduction Plan that addresses
comments submitted by the staffs of the Coastal Commission, State Lands Commission,
and the California Air Resources Board. The permit shall not be issued until the
Commission has approved a Revised Energy Minimization and Greenhouse Gas
Reduction Plan after a public hearing.

The Permit Findings state that this Plan is to ensure that Poseidon minimizes its eleetriesty

energy consumption and mitigates any effects ef-indirect-emissionsresuiting-from-the-projeets

use-of purchased-eleetrieity-on coastal resources of the Project’s net GHG emissions to ensure
conformity to Coastal Act Section 30253(4)and other applicable Coastal Act provisions.

Section 4.1 below provides a description of the submitted Plan's key elements. The Plan
submitted by Poseidon on August 2, 2008 is attached as Exhibit 1. Sections 4.2 through-44
describes steffsreeommended-the modifications needed-to the Plan adopted by the
Commission that will ensure the Plan conforms to the Adopted Permit Fmdmgs and Special
Conddwn 10 Each-see ; ORERFE eidor-exp

RS- Bneﬂy, the feeemmeaded

modlflcanons described herein are:

» Section 4.2: Implement the Plan’s provisions regarding offsetting the project’s net
GHG emissions using the protocols, criteria, and mechanisms provided by Assembly

Bill 32 (AB 32):

o Section 4.2.1 - Use CARB-, andfor CCAR-, and/or California Air District-

approved protocois and mechamsms for all emission reduction measures (except for
RECs) proposed to ensure-emnissionsfromPoseidon s-purehased electrieity-are“net
zerooffset the net GHG emissions from Poseidon’s purchased electricity are

‘net zero”. On-site and project-related measures in the Plan are used to
calculate the project’s net GHG emissions and therefore are not subject to

CARB. CCAR, or Air District requirements for offsetting the net GHG

€MmISsIons.

16

On-site measures consist of:
= Poseidon’s installation of a high efficiency energy recgvery system;

. of green buildi esign components; and
. nstallation of solar photovoltaics on the facility’s roof to generate electrici r Poseidon’s use,
Each of these measures, if implemented, would result in the facility needing less purchased electricity, which

would therefore reduce the GHG emissions for which Poseidon’s emission reduction measures would be
needed.



ftem W16b: E-06-013 — Condition Compliance for Special Condition 10
Poseidon Resources Corporation, Energy Minimization and Greenhouse Gas Reduction Plan
November 26, 2008 - Page 16 of 25

o Section 4.2.2 — Join the CCAR “Climate Action Reserve”” and other entities that

require the use of CARB-, e+-CCAR-, or California Air District-approved protocols
to implement the Plan’s emission reduction measures and provide necessary

accounting of those measures, except for RECs.

41 PLAN DESCRIPTION

Poseidon’s submitted Plan includesd three main steps for the desalination facility to accomplish
“net zero™” emissions from its electricity use:

1) Identify the amount of indirect GHG emissions: determine by multiplying annual
electricity use (as measured by electric meter readings of delivered electricity)by the
annual emission factor certified by CARB or CCAR.

2) Identify on-site and project-related reduction of indirect GHG emissions. This includes
seven proposed measures to reduce emissions.

3) Identify mitigation options to offset any remaining indirect GHG emissions. These
include:

* A proposed process for obtaining, reviewing, approving, and validating emission
reduction projects, including formation of a committee and database.
* An annual process to “true-up” emission reduction credits

‘‘nroject-related” m res Posej identified in its Plan are recovery of CQ2 for injection iny
oduced desalinated wa emissio uctions reducing electricity used at the bad wate
treatment facility, avoided emissions ex from imported wate sets, an bhon sequestration in the

project’s wetland mitigation sjte(s).

T
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* A contingency approach if Poseidon determines no GHG emission reduction projects
are reasonably available.

» A contingency approach if new GHG emission reduction regulatory programs are
created.

» Examples of potential emission reduction projects.

* A general description of Poseidon’s reforestation sequestration project.

* A table reflecting Poseidon’s projected annual net-zero GHG emissions balance.

* An implementation schedule that includes an annual report to the Commission
describing Poseidon’s conformity to the above provisions.

The Plan’s focus iswas on the process by which Poseidon will select and implement its emission
reduction measures. Because Poseidon does not anticipate operating its facility for about three
years, and because the policies, regulations, and acceptable emission reduction measures are
expected to change significantly over the next three years and beyond, many of the measures
described in the Plan are subject to change and additional review. Given these likely changes,
the Commissjon staff-concurs with Poseidon that the Eemmission-s-approval Plan should
emphasize the process by which Poseidon will identify, select, and verify its emission reduction
measures. However, as shown in the discussions below, staff-believes-the Commission

required the Plan’s provisions regarding offsetting the project’s net GHG emissions, as
submitted—is-net-adequate be modified to ensure conformity to Special Condition 10 er-and the
Commission's direction as expressed in the Permit Findings.

Section I1.A of the Plan also requires the desalination facility to incorporate on-site energy
minimization features including numerous Project components designed to ensure that the
Project will use only the minimum energy necessary. These include energy efficiency
measures like the state of the art “pressure exchanger’ energy recovery technology that
allows recovery and reuse of 33.9% of the energy associated with desalination’s reverse
osmosis process, as well as high efficiency and premium efficiency motors and variable
frequency drives on the intake water pumps to improve their efficiency. As discussed
below, the Commission finds that these energy minimization measures will reduce impacts
to coastal resources that would have been caused through additional energy usage, and will
minimize energy consumption consistent with Coastal Act section 30253(4)and other

applicable Coastal Act policies.
4.2 RECOMMENDATION—USE-PROVSIONS APPLICATION OF AB 32

Swaff's-A central issue of concern is an-nability-to-verify-verification of the Plan's emission
reductions-offsets of the net GHG emissions against accepted protocols and criteria. Fhis-results
in-a-taclcof assuranece-thet-the-proposedAdequate protocols and criteria are necessary to
ensure that the Plan’s offset provisions will provide the stated level of mitigation — that is, a
“net zero” increase in indirect net GHG emissions from the facility’s operations.

Staff s kKey concerns include the following:

* Poseidon had proposed using several sets of criteria and various third-party
providers to implement its Plan. The process proposed in the Plan would not previde
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use the protocols mechamsms and cnterna cs[abhshed by CARB, er—CCAR ora
California Air District pursuant to implementation of AB 32.

* The Plan dees-as proposed would not provide assurance that adequate emission
reductions would ever be implemented due to its contingency provision that would allow
Poseidon to forego mitigation when it deems market conditions to be unfavorable. In lieu
of mitigation, Poseidon states that it would deposit $10 per ton of unmitigated GHG
emissions into an escrow account, but the Plan does not describe how these funds would

be used.

The modifications adopted by the

Commnssnon rcsolve these and other concerns and to ensure the Plan would conform to Special
Condition 10 and Coastal Act requirements. Further, staff-believes-these modifications will
provide Poseidon with the certainty and flexibility needed for it to select and implement
verifiable emission reduction measures to operate at its anticipated “net zero” level of indirect
electricity-related emissions and to be credited for its efforts as part of the state’s approach under
AB 32. These are each described in detail below.
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4.2.1 Use CARB-, wrastor CCAR-, and/or California Air District-approved protocols and

mechanisms for emission reduction measures.

As noted in Section 2.0, AB 32 includes a number of provisions meant to apply to emission
reductions measures such as those Poseidon is proposing to offset its net GHG emissions.

Staffs-primary recommendation isThe Commission’s primary modification is to require that

Poseidon’s Plan use these provisions to ensure #s-these proposed emission reduction measures
(i.e., those needed to reach net zero emissions after on-site and project-related measures are
factored in), except for RECs, fit within the framework California has established for this type
of project. The existing or anticipated protocols and mechanisms being implemented by CARB,
and-CCAR, and/or California Air Districts pursuant to AB 32 can be used to evaluated
Roseidon’s these proposed emission reduction measures, except for RECs,

The ongoing implementation of AB 32 has jumpstarted the voluntary emission reduction market
in California, although similar to the situation elsewhere, it is not always clear that measures
being proposed are real or verifiable. AB 32 addresses this issue by requiring CARB to develop
approved methodologies and protocols for the voluntary market that meet the AB 32 criteria —
that the emission reduction measures are real, permanent, quantifiable, verifiable, enforceable,
and additional to any reduction that would otherwise occur. By 2012, CARB will have a list of
CARB-approved project protocols and CARB-accredited verifiers to identify valid emission
reductions. CARB has already approved a forestry-project protocol and is in the process of
reviewing additional protocols.

CCAR, like CARB, also approves project protocols and third-party verifiers for the voluntary
GHG emission reduction market, pursuant to AB 32.28 CCAR currently has certified project
protocols for forestry, landfill, and livestock projects. As mentioned above, CARB has already
approved the forestry protocol and is in the process of reviewing the CCAR-approved livestock
project protocol. CCAR estimates that by 2009 it will have approved several additional CCAR
project protocols and it has just issued a Request for Proposals to begin work on ten new project

" As noted previously, Tthis would not include measures Poseidon implements ar the desalination facility to avoid
or reduce its need for purchased electricity—These-measures-inciideforexample:

» Poseidon’s installation of a high efficiency energy recovery system;
= Its use of green building design components; and,
* Installation of solar photovoltaics on the facility’s roof to generate electricity for Poseidon’s use.

Each of these measures, if implemented, would result in the facility needing less purchased electricity, which would
therefore reduce the GHG emissions for which Poseidon’s emission reduction measures would be needed.

This would a

CO2 for injectiop into produced desalinated water, emission reductions from reducing el icity used at the

Carlsbad water treatment facility, pvoided emissions expected from imported water offsets, and carbon
sequestration in the project’s wetland mitipation site(s).

'* Section 38530(b)(1 directs CARB to, “where appropriate and to the maximum extent feasible, incorporate the
standards and protocols developed by the CCAR.”
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protocols. Staff notes that CCAR’s approved protocols have received strong support within
California."”

Poseidon is concerned that some of its proposals for offsetting the project’s net GHG
emissions do not yet have accepted protocols and it would not be able to get emission reduction

credits for them — that is, Poseidon has proposed a number of emission reduction measures that
cannot yet be quantified or verified using adopted protocols. Staff-netes;-hewevesthate0One of
Poseidon’s key proposals — its $1 million tree-purehase-forsequestration-payment for
reforestation of areas in San Diego County affected by the 2007 wildfires — does have
approved protocols in place, and that other protocols are being developed over the next several
years and may be in place before Poseidon plans to start operations. Further, and importantly,
California’s emission reduction framework is based on accepting only those emission reduction
measures that can be verified. Verification relies on there being accepted protocols by which to
determine the validity, extent, and effectiveness of any emission reduction measure. Fefr

H an-are-verihed-usingapp believe Thebestwaytoensu:e
Posendon S Plan provides the mtended result - that is, to mitigate for Poseidon’s net indirect
GHG emissions - is for the Plan’s offset provisions to be based on the protocols and
mechanisms that are already approved or that will be approved pursuant to AB 32. Staff
therefore-recommends-that The Commission’s approval therefore reguires that, with respect

to offsetting the project’s net GHG emissions (i.e., for other than Poseidon’s identified on-
site and project-related measures), except for RECs, Poseidon te-must select emission
reduction measures and project proposals for which there are CARB-, or CCAR-, or_California
Air District-approved project protocols and must purchase emission reduction offsets or credits,
except for RECs, approved by CARB-, e CCAR-, or California Air District-accredited
verifiers.

Additionally, for proposed emission reduction measures that may be unique to Poseidon and do
not have approved protocols, there are mechanisms in place that would allow Poseidon to
propose protocols for CARB to approve. CARB has already initiated this “one-off” process for
ten projects, and this same process is available for Poseidon to ensure its proposed measures
conform to provisions of AB 32.

'% For example, the CARB Chair, Mary Nichols, has stated that, “the Registry’s Forest Protocols are among the
world's most accurate and environmentally sound, which led the State of California to adopt them.” See also
Climate Action Reserve at: http:/www.climateregistry.org/resources/docs/press-releases/climate-action-reserve-
release final 1A doc (tast visited July 19, 2008), which includes statements of support from Linda Adams, Secretary
of the California Environmental Protection Agency and Chair of CCAR, and others.


http://www.cHmateregis(rv.org/resources/docs/pfess-fcleascs/ciiinate-actJon-reserverelease
http://www.cHmateregis(rv.org/resources/docs/pfess-fcleascs/ciiinate-actJon-reserverelease
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Poseidon has also stated that the AB 32 criteria are not meant to apply to some of its proposed
measures, and has additionally contended that it is not required to adhere to those criteria. Its
Plan references at least three different sets of criteria to apply to its various emission reduction
proposals — those in AB 32, some based on the Kyoto Protocols, and a set of Evaluation Criteria
developed for its Plan. It is not clear from the Plan which criteria would apply to the various
proposed emission reduction measures, as the criteria sometimes overlap or are contradictory.

As noted above, AB 32’s criteria are expected to apply to a wide range of emission reduction
measures, including those implemented for both regulatory and voluntary efforts, which include
Poseidon’s. Steff-thereforerecommends-that-Poseidon’s-The Commission has determined,
therefore, that the Plan will use one set of criteria — those established in AB 32 - to apply to aH
the offset measures it proposes to mitigate for the net indirect GHG emissions resulting from its
use of pur purchased electricity.?® This weuld-allows Poscidon’s Plan to have-use a single, clear, and
applicable set of criteria by which semeef its emissienreduetion offsel measures eenld-can be
verified and incorporated into California’s emission reduction framework. Trying to implement
the Plan using three sets of different and sometimes overlapping or conflicting criteria would
likely cause confusion and uncertainty and would not allow some of Poseidon’s proposed
measures to be adequately reviewed and verified. By relying on these criteria and on CARB’s
and CCAR’s implementation of AB 32, the Commission will have adequate assurance that
Poseidon’s modified Plan will conform to Special Condition 10. The Commission will also be
assured that its review will be consistent with the framework the state has selected for addressing
the necd to reduce GHG emxssmns and Posandon will be able to validate its GHG emission
HrEREHPE Ris6+4; purchases as part of California’s program.

Poseidon’s Plan also includes a proposed contingency mechanism to be used if offset projects or

mmgatlon measures are not reasonably avallab]e (see Secuon 3. h of the Plan, pages 24-25). k&
o o " o AFR - " e 0 ) g The

Commnssnon s aggroval modlf' es that contmgency to allow Poseldon to request an
Executive Director determination that GHG reduction projects are not reasonably

available under certain conditions: 1)if there are not enough projects available; 2)if the market
price for offsets or RECs is not reasonably digcernable; 3)if the market price for those mitigation
measures is suffering from significant market disruptions or instability; or, 4)if the price of those
measures has escalated toa ievel Poseldon deems econormcally mfeamble E—my—ef—ﬂaese

ded- ll‘ lhe Executlve D:rector

determines that one or more of these conditions apply, Poseidon may deposit money into an
escrow account to be expended on carbon offset projects. The Executive Director would
have the authority to determine the duration of the escrow account and to approve
Poseidon’s proposal identifying one or more entities to use funds deposited into the escrow
account to implement emission reduction projects. In the event of a dispute, Poseidon
could appeal the Executive Director’s determination to the Commission. The Commission

2 As stated previously, this requirement does not a to the on-site and project-related sures identified
e Plan. These measures are instead factored into the determination of the net GHG emissions that
Poseidon js onsible for offsetting. Nor does this requirement applv to RECs.
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also authorizes the Executive Director to approve, upon Poseidon’s request, the use of
emission reduction measures that may be available from entities other than CARB, CCAR,

or the Air Districts if offsets are not available from CARB. CCAR or the Air Districts at a

price that is reasonably equivalent to the price for offsets in the broader domestic market.

4.2.2 Join CCAR’s “Climate Action Reserve” or other entities u ing CARB- or CCAR-
approved protocols

As-an-alternativestaff recommends-The Commission modifies the Plan to require that
Poseidon join CCAR’s Climate Action Reserve, which is a program within CCAR, so that it
could #+mplementsome-of acquire and verify offsets purchased under its Plan through the
Reserve. The Reserve was designed specifically for the voluntary GHG emission reduction
market. The Reserve provides account holders accurate and transparent measurement,
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verification, and tracking of GHG reduction projects and inventories of their GHG tedeetions
offsets, thus assuring a high degree of integrity.

Poseidon has been supportive of CCAR - it stated that it has already joined CCAR, and as noted
in the Adopted-Permit Findings, it used CCAR'’s certified emission factor in determining its
total expected GHG emissions. By participating in CCAR’s Reserve program, Poseidon will
have at least two additional ways to pursue fully verified GHG emission reduction measures -- it
can elect to purchase CCAR-approved emission reduction credits, and it can request
implementation of CCAR-approved emission reduction project proposals. For example,
Poseidon could immediately begin implementing its forestry project in'San Diego through the
Reserve. The Reserve will ensure Poseidon follows CARB/CCAR -approved forestry protocols,
will provide independent third-party verification of results, and will provide an accounting
mechanism for emission reductions credits Poseidon accrues over time. Poseidon would
maintain an account with the Reserve that provides verification of the amount of emission
reduction credits it has accrued in the form of public reports available on the Reserve’s website,
which would provide a high level of transparency.

Poseidon has expressed concerns to Commission staff that the Reserve may not have enough
emission reduction credits and project protocols available to meet Poseidon’s needs. However,
according to the Reserve, it has had available about 200,000 “carbon reduction tons™?! so far in
2008 and ex%)ects to have at least five million available in 2012 when Poseidon plans to start

operations.’ Even-d idon-were-to-rely-entire he-Reserve-for-all-its-necessery-emisst
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Reserve’s-expeeted-supplyThis is well in excess of the amount of credits that Poseidon is
expected to need (approximately 16,000 credits per year).

Summary and Conclusion: In sum, staff-recommends-abeve-thar-Peseiden’s the Commission
finds that the Plan’s provisions regarding offsetting the project’s net GHG emissions is-are
to be implemented through the available and applicable provisions of AB 32, as carried out by
CARB, and-CCAR, and California Air Districts. This-would ensure the Plan conforms to the
provisions of the Commission’s approval of Poseidon’s coastal development permit and would
allow Poseidon’s Plan to be part of the state’s approach to reducing its GHG emissions. In
recognition of Poseidon’s concerns that implementation of AB 32 may not proceed at a pace
necessary to provide Poseidon with its needed emission reduction credits, Poseidon may at any
time apply to the Commission for a permit amendment to modify its Plan to address this issue.
Staff notes, however, that consultation with the various agencies has identified a number of AB
32-based protocols and mechanisms that are already in place or expected to be in place before
Poseidon begins its operations and needs to implement its Plan. As noted previously, the

Commission has also authorized the Executive Director to approve, upon Poseidon’s

21 A “carbon reduction ton” or “CRT” is the Reserve’s unit of measure used as a credit for reducing GHG emissions
by one ton.

* Personal communication with the CCAR Reserve's Joel Levin, Vice President for Business Development, on July
22,2008,
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request, the use of offsets, credits, or other emission reduction measures that may be

available from other sources.

The Commission finds that the Project’s energy minimization features described above will
minimize the Project’s energy consumption in accordance with Coastal Act Section
30253(4)and reduce impacts to coastal resources. Additionally, the Plan will mitigate
impacts from the desalination facility’s net GHG emissions from electrical usage by
requiring all such net GHG impacts of the project be offset, and the Commission finds that
the Plan will mitigate to the maximum extent feasible impacts on coastal resources of the

project’s net GHG emissions, in accordance with applicable Coastal Act policies, inciuding
Section 30260.
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CONCLUSION

The Commission finds that, as modified, Poseidon’s Energy Minimization and Greenhouse
Gas Emission Reduction Plan complies with Special Condition 10 and with the Coastal

Act’s requirements to minimize energy consumption, protect coastal resources, and
minimize the adverse environmental effects of coastal-dependent industrial facilities.
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Chairman Kruer and Honorable Commissioners : -
California Coastal Commission ' RECEIVED
North Central Coast District DEC 0 s 2008

45 Fremont, Suite 2000 o

San Francisco, CA 94105-2219 CORSTAL ESIOn

Re: Carlsbad Desalination Project CDP Application No. E-06-013
' Energy Minimization and Greenhouse Gas Reduction Plan

Dear Chairman Kruer and Honorable Commissioners:

Poseidon Resources (Channelside) LLC (“‘Poseidon’) submits this letter in response to
the Coastal Commission Staff Report dated November 26, 2008 setting forth proposed revised
findings (“Revised Findings™) reflecting the Commission’s August 6, 2008 approval of the
Energy Minimization and Greenhouse Gas Reduction Plan (“Plan”) pursuant to Special
Condition 10 of the above-referenced Coastal Development Permit (“Permit”) for the Carlsbad
Seawater Desalination Facility (the “Project™”). The Revised Findings are scheduled to be
considered by the Commission at its December 10, 2008 meeting.

Poseidon believes that the Revised Findings conflict with the Commission’s approval of
the Plan in three important ways, as discussed below. However, based on discussions with
Commission staff we understand that staff agrees with Poseidon on these points and will release
an Addendum to the November 26, 2008 Staff Report early next week which will modify the
proposed Revised Findings to address the inconsistencies with the Commission’s approval of the
Plan described below.

First, the Staff Report interprets the Plan to require Renewable Energy Credits (“RECs™)’
to be purchased from the California Air Resources Board ("CARB"), the California Climate
Action Registry (“CCAR™), or an Air District, even though plain language in the approved Plan
states that ““[cJonsistent with Staff’s recommendation, acquisition of RECs are not limited to
purchase from CCAR, CARB, or any other Third Party Provider.” The Commission adopted the

' A renewable energy credit represents proof that one MW of electricity was generated from
renewable energy (wind, solar, geothermal or hydroelectric).

These materials have been provided to Coastal Commission Staff

Poseidon Resources Corporation
501 Wes! Broadway, Suite 840, San Diego, CA 92101, USA
819-505-7802 Fax: 619-595-7892

Project Office: 4600 Carlsbad Boulevard, Carisbad, CA 92008 . .
TR A R
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Plan on August 6, 2008 without discussing RECs or modifying this language in any way.
Further, because CCAR does not have verification protocols for RECs and does not intend to
develop them in the near future, the Staff Report’s position would effectively bar Poseidon from
acquiring RECs and would thus favor post-emission mitigation over the development of
renewable energy. The Revised Findings also would eliminate specific provisions in the Plan
providing for the purchase of RECs, in particular from projects proposed in the San Diego
Region, a number of which were specifically identified in the Plan. The interpretation of the
Plan set forth in the Staff Report would therefore result in poor public policy while also being
contrary to the plain language of the Plan and the intent of the Commission.

Second, the proposed Revised Findings in the Staff Report fail to incorporate a
contingency in the Plan allowing Poseidon to acquire offsets from entities other than CARB,
CCAR, or the Air Districts in the event that these entities cannot provide sufficient offsets at a
price reasonably equivalent to the general domestic market price. To the contrary, the proposed
Revised Findings state that this contingency is only available if offsets cannot “‘feasibly be
acquired through these entities due to price or inadequate supply.” This language provides no
protection in the event that CARB, CCAR, or the Air Districts cannot provide offsets at a
reasonable price; fails to describe the correlation in the contingency between the price of offsets
provided by these entities and the price of offsets available on the broader domestic market; and
could require Poseidon to purchase offsets at several times the domestic market price unless it
could establish that it would be “infeasible” for Poseidon to do so. This would not conform to
the contingency approved by the Commission, which will protect Poseidon from being required
to purchase offsets at unreasonably high prices.

Third, in what we understand was an unintentional omission, the proposed Revised
Findings state that the Plan “will mitigate to the extent feasible trupacts on coastal resources of
the project’s net GHG emissions, in accordance with Section 30260”, while Coastal Act section
30260 requires, where applicable, a finding that “‘adverse environmental effects are mitigated to
the maximum extent feasible.” (emphasis added). In making the requisite findings under section
30260 in connection with its November 15, 2007 adoption of the Permit, the Commission found
that the Plan would result “in reduction in electrical use and reduction or offset of greenhouse
gas emissions associated with the project’s operations to the maximum extent feasible through
Poseidon's agreement that the project will be net carbon neutral.” It is critical that the
Commussion’s Revised Findings reflect a finding that the Plan will mitigate to the maximum
extent feasible the impacts of the Project’s net GHG emissions on coastal resources, so that the
Revised Findings accurately reflect the Commission’s approval of the Permit and the Plan, as
well as the administrative record for these approvals, which fully demonstrates that the Plan will
minimize the Project’s impacts from net GHG emissions to the “maximum extent feasible”
through the imposition of energy minimization measures and a requirement that all net GHG
emissions be offset.

Attached hereto as Exhibit A is a modified version of Staff’s proposed Revised Findings
which reflects the changes described above (Poseidon’s revisions are in red font, with additions
bolded and underlined and deletions in double strike-through). Exhibit A reflects Poseidon’s
understanding of modifications to the Revised Findings that will be incorporated in the
Addendum to the November 26, 2008 Staff Report to be released in the near term. Poseidon

These materials have been provided to Coastal Commission Staff
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respectfully requests that the Commission approve Revised Findings that are consistent with the
modifications outlined above and set forth in Exhibit A.

Thank you for your consideration of these issues.

Sincerely,

PAR

Peter MacLaggan
Poseidon Resources

Enclosure

cc: Tom Luster (via email and FedEx)
Rick Zbur, Esq

These materials have been provided to Coastal Commission Staff
SR A0SR
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Poseidon’s Concerns with Staff's Proposed
Revised Findings for the GHG Plan

> Issue #1:. Staff's Proposed Revised Findings are inconsistent
with the Commission’s action by not incorporating the
contingency that Poseidon may acquire offsets from entities
other than CARB, CCAR or the Air Districts when they cannot
provide sufficient offsets at a reasonable price, based on the
generally domestic market price.

> Issue #2: Staffs Proposed Revised Findings are inconsistent
with the Commission’s action by requiring that Renewable
Energy Credits (“RECs”) be acquired from CARB, CCAR or
the Air Districts.




Issue # 1: The Contingency Approved by the
Commission Contemplates Cost Effectiveness

» Poseidon initially requested flexibility to purchase offsets from
members of the Offset Quality Initiative, as well as
CCAR/CARB, to ensure the availability of sufficient offsets at
a reasonable price.

> At the August 6, 2008 hearing, Poseidon agreed to limit its
offset purchases to offsets rom CCAR, CARB, and the Air
Districts if there was a contingency available to purchase from
other entities if sufficient offsets were not available at the
domestic market price.

~ > Inresponse to Poseidon’s proposal, the Commission
approved a contingency, which allows Poseidon to purchase
offsets from other entities where sufficient offsets are not
available at the reasonable market price.




Staff's Proposed Findings Do Not Incorporate a
Reasonable Cost Standard in the Contingency

» Staff's proposed findings state that the contingency measure
Is only applicable when “offsets cannot feasibly be acquired
through”™ CARB/CCAR or the Air Districts.

Staff's l[anguage provides no protection in the event that
CARB/CCAR/AIr Districts cannot provide sufficient offsets at a
reasonable price.

74

» Under Staff's language, Poseidon could potentially have to
purchase offsets at several times the domestic market price
unless it could establish that it would be “infeasible” to do so.

> By subjecting Poseidon to purchasing offsets at unreasonably
high prices, Staff's feasibility requirement would undercut the
Commission’s intent.




Feasibility Requirement is Not Consistent
With the Record

» At the August 6, 2008 hearing, the Commissioners
made clear their intent that the contingency measure

was to ensure that offset costs would be reasonable:

* Rick Zbur: ...really the key issue for us we are worried that we are not
going to have enough credits, and we would actually like that the
infeasibility issue be focused in part on whether the credits are available
at a generally domestic market price... (transcript p. 200) (emphasis
added)

= Commissioner Hueso: | am fine with CCAR being the first choice, and
then having any other options available pursuant to the approval of the
executive director, ust so long as they have the opportunity ust so long as
they have the opportunity to look at other cost effective savings...

Executive Director Douglas: Okay, there are a couple of issues, just to
make clear, because we don’t want to come back and have an argument
over this. Poseidon would only purchase from CCAR, unless the Executive
Director approves other sources for acquisition because they don’t have
enough credits available. Thatis what | understood on that part of it.

Chair Kruer. And, reasonably priced. Price was one of the issues,
too...they added a caveat on that (transcript pp. 211-212) (emphasis
added)




Issue # 2: The Commission’s Intent Was to
Treat RECs Differently than Carbon Offsets

> The Plan submitted to the Commission by Poseidon on
August 2, 2008 stated that “[c]onsistent with Staff's
recommendation, acquisition of RECs are not limited to
purchase from CCAR, CARB, or any other Third Party
Provider.”

» At the August 6, 2008 hearing, the Commission adopted this
version of the GHG Plan without discussing RECs or in any
way modifying the above language.

\;/

The GHG Plan approved by the Commission thus does not
restrict Poseidon’s purchases of RECs to CCAR, CARB, or
the Air Districts.

A




Differences Between RECs and Offsets

Renewable Energy Credits (RECs) are a special type of offset
based on the environmental attributes of a renewable energy
project (e.g., wind, solar, or geothermal).

Each REC represents proof that 1 megawatt-hour of electricity
was generated by an eligibte renewable energy source.

The quantity of carbon offsets from a REC are based on the
carbon production otherwise associated with 1 megawatt-hour
-of electricity it is displacing.

RECs are verified using the same basic AB 32 criteria applied
to other voluntary offsets — they must be real, permanent,
quantifiable, enforceable and additional.

Not all offsets are RECs, and the terms are not
interchangeable.

R



Staff Proposes to Limit the Acquisition of RECs
to the Same Entities Providing Carbon Offsets

» Staff's Proposed Findings assert that the Commission
intended to limit the acquisition of RECs in the same manner
as offsets.

» The record does not support Staff's position.

» Discussions that Staff cites in the hearing testimony about
offsets concerned a specific contingency in the GHG Plan that
only applied to offsets (it mentioned the Offset Quality
Initiative), and not to RECs. Staffis applying the discussion at
the hearing related to offsets to extend CCAR/CARB purchase
limitations to RECs.

The GHG Plan included specific REC projects that now
would be disallowed under Staff's proposal, many of which
are in San Diego County, when the Commission did not
evidence any intent to preclude such options.

Y
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Funding of Local Projects Through RECs
Contemplated by GHG Plan

» Staff's proposal eliminates San Diego County renewable energy
projects, which were specifically included in the GHG Plan adopted
by the Commission.

Tabie 5 - Potential Renewable Energy Partnerships

Desalination Project Public Green Power Project Anpual Capacity of Green
Partuer / Location Description Energy Projected to be
Generated by the Project
QIW/y1)
City of Encinitas 95 KW 160
Solar Panel System Installed
on City Hall Roof
Valley Center Municipal 1.000 KW
Water District Solar Panel System 1,680
Rainbow Municipal Water 250 KW
District Solar Panel System 420
Olivenhain Municipal Water Various solar and
District / Carlsbad hydroelectric generation To Be Determined
Municipal Water District / opportunities
City of Oceanside
Santa Fe Irrigation District Hydropower generation
facility at R.E. Badger To Be Detennined
Filtration Plant
Total Renewable Power
Generation Capacity 2.260
{(MWh/yr)

» There was no direction by the Commission to eliminate these
projects.




ENVIRONMENT AL CONSIDERATIONS

In 1994, the U.S. Fish and Wildlife Service (USFWS)
designated 1,980 miles of the Colorado River and its
tributaries in Colorado, Utah, New Mexico, Arizona,
California, and Nevada as critical habitat for four
endangered species of native fish. In response to the
1994 designation, the Lower Colorado River Multi-
Species
Conservation
Program (LCR
MSCP) was
formed. The
program is a
partnership of
federal agen-
cies; state and
local agencies
in Arizona, California, and Nevada, including the
Water Authority; Native American tribes; and other
non-federal participants. The partnership is respond-
ing to the need to balance the legal use of lower
Colorado River water resources and the conservation
of threatened and endangered species and their habi-
tats in compliance with the federal Endangered
Species Act (ESA). Taking over ten vears to develop,
the LCR MSCP was approved in April 2005. The pro-
gram is designed to benefit at least 26 species and
restore a range of habitats along the lower Colorado
River, including 8,132 acres of riparian, marsh, and
backwater habitat. The $626 million program will be
cooperatively funded and implemented by the part-
nership over the next 50 vears. By meeting the needs
of fish and wildlife under the ESA and preventing the
listing of additional species, the program provides
greater certainty of continued water and power
supplies from the river for Nevada, California. and
Arizona.

CURRENT SUPPLIES

Metropolitan currently has a firm supply from two
sources: its fourth priority of 550,000 AF/YR, and the
vield of a conservation program that Metropolitan
completed with 11D in 1988. This program currently
vields about 106,000 AF/YR, giving Metropolitan a
total supply of approximately 656,000 AF/YR. Under
certain conditions, however, Metropolitan must pro-
vide 50,000 AF/YR of the conservation program water
to the Coachella Valley Water District (CVWD). Thus,
Metropolitan's firm supply is now about 606,000
AF/YR. The remaining 600,000 AF/YR of water need-

ed to fill the CRA must come from the unused appor-
tionments of other states or from surplus water.

QUANTIFICATION SETTLEMENT AGREEMENT AND
FUTURE SUPPLIES

The Water Authority, together wich CVWD, [1D, and
Metropolitan, entered into the QSA in October 2003,
The QSA resolved longstanding disputes regarding
Colorado River water use among the agencies, and
established a water budget for the agricultural agen-
cies. This permitted the implementation of several
water conservation and transfer agreements, including
the Water Authority's transfer agreement with 11D.

Transfers from I1D began in late-2003 with the signing
of the QSA. The Water Authority will receive up to
200,000 AF of water per vear after an initial 19-year
ramp-up in the water deliveries. Other supplies
include about 77,700 AF/YR from conservation proj-
ects to line the AAC and CC, located in Imperial and
Coachella valleys.

W 6.2.2 STATE WATER PROJECT

Metropolitan's other water source, the SWP, is owned
by the State of California and operated by the DWR.
The project stretches more than 600 miles, from Lake
Oroville in the north to Lake Perris in the south.
Water is stored at Lake Oroville and released when
needed into the Feather River, which flows into the
Sacramento River and to the Sacramento-San Joaquin
River Delta (Delta). In the north Delta, water is
pumped into the North Bay Aqueduect for delivery to




Napa and Solano counties. In the south Delta, water
is diverted into the SWP's Banks Pumping Plant,
where it is lifted into the 444 mile-long California
Aqueduct. Some of this water flows into the South
Bay Aqueduct to serve areas in Alameda and Santa
Clara counties. The remainder flows southward to
cities and farms in central and southern California.
In the winter, when demands are lower, water is
stored at the San Luis Reservoir located south of
the Delta. SWP facilities provide drinking water to

23 million Californians and 755,000 acres of irrigated

farmland. Figure 6-3 (on page 6-2) shows the
California Aqueduct.

RELIABILITY ISSUES

The reliability of SWP supplies is limited by both the
level of SWP supply development and pumping
restrictions due to state and federal environmental
regulations. Actions taken by the CALFED Bay-Delta
Program have improved the situation. (See below for

more on the impact of CALFED on SWP supplies.)

When approved by the voters in the 1960s, the SWP
was planned to deliver 4.2 MAF to 32 contracting

agencies. Subsequent contract amendments reduced
total contracted deliveries to 4.13 MAF and the num-
ber of contracting agencies to 29. Metropolitan's con-
tracted entitlement is 2,011,500 AF/YR, or almost

19 percent of the annual total. It is important to note

that when voters approved construction of the SWP

in 1960, state planners did not expect the full amount

of contracted water to be needed for at least the first
20 vears of the project. As such, the planners antici-

pated that the facilities needed to produce the full

contracted amount would be constructed over time as
demands on the system increased. However, decisions
about these additional facilities were repeatedly
deferred as publie attitudes and environmental regula-
tions changed and costs increased. New state and fed-
eral environmental laws put some potential water sup-
ply sources off limits to development. More stringent
water quality standards adopted by the SWRCB to
protect the San Francisco Bav/Sacramento-San
Joaquin River Delta (Bay-Delta) have also reduced the
amount of water available for diversion. At the same
time, California's population and water demand con-

tinued to grow.

Bv the late 1980s, the SWP could not meet contractor
demands during drought periods. During the initial
vears of the 1987 — 1992 drought, DWR maintained
SWP deliveries using water stored at Lake Oroville
and the San Luis Reservoir. In 1991, however, the
SWP delivered only 549,113 AF of entitlement water.
Of this amount, Mctropolitan received 381,070 AF, or

about 20 percent of its annual entitlement.

DWR's Draft 2005 State Water Project Delivery
Reliability Report projected average SWP deliveries to
increase slightly, and multiple drv-vear deliveries to
remain generally unchanged. Minimum SWP deliver-
ies may be as low as 4% to 5% of the full Table A basic
contract amount in the single driest vear (1977
hvdrologv). However, DWR has suggested that adjust-
ments would be made to reflect more realistic opera-
tions where carrvover storage and other provisions
would enhance SWP dry-year deliveries to a level that
is comparable in quantity to the previous reliability
report from DWR.

ENVIRONMENT AL CONSIDERATIONS
In recent vears, actions taken to protect the CCOSVS-
tem of the Bav-Delta have placed additional restric-
s tions on SWP opera-
tions. The Bay-Delta
is the largest estuary
on the west coast
and supports more
than 750 plant and
animal species
However, 150 yvears
of human activity,
dating back to 19th
century gold mining, has taken its toll on the Bay-
Delta ecosystem and the fish that live there. Between
1989 and 1999, the winter-run Chinook salmon was

designated, or "listed." as an endangered species
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under the federal ESA and the Delta smelt, steelhead
trout, and spring-run Chinook salmon were placed on

the list of threatened species.

The degradation of the Bay-Delta ecosyvstem and the
decline of Delta fisheries can be traced to numerous
factors, including habitat loss, water diversions, pollu-
tion, over-fishing, and the introduction of non-native
species. Regulatory protection efforts have neverthe-
less tended to focus on the operations of the SWP and
the federal Central Valley Project (CVP)

For example, in 1999, the SWP was forced to reduce
pumping by about 300,000 AF to protect Delta smelt
and spring-run Chinook salmon. These pumping

reductions were in addition to fish protection meas-

ures built into the water quality standards established

Actions taken
by CALFED
have stabilized
this situation
over the past
four vears, but
this situation is
temporary
unless further
actions are
taken to
extend it over
the longer-

v-Delta Plan term.

WATER QUALITY CONSIDERATIONS

Please see Section 7 for water quality information.

CURRENT SUPPLIES

SWP delivery contracts were amended in 1995 to
reflect principles developed under the December 1994
Monterey Agreement. Under the Monterev amend-
ments, all SWP supplies are allocated to contractors in
proportion to their contractual entitlements.
Metropolitan's approximately 49 percent share of total
SWP contract entitlements, entitles it to a proportion-
ate share of SWP supplies. According to Metropolitan's
RUWMP, Metropolitan received an average of 1.04 mil-
lion AF/YR from the SWP from 1995-2004. From 2000-

2004, the annual average was 1.46 MAF.

DWR's implementation of the Monterey Agreement
was successfully challenged in court by the Planning
and Conservation League and others. On September
15, 2000, the Third District Court of Appeal reversed a

by the SWRCB. |

trial court ruling for DWR and ordered a new envi-
ronmental impact report (EIR) and a trial on the
validity of the agreement. DWR is conducting the
new environmental review, which is due for comple-

tion in 2005.

FUTURE SUPPLIES AND THE CALFED BAY-DELTA
PROGRAM

Metropolitan's Integrated Water Resources Plan
Update (IRP Update), adopted by the Metropolitan
Board of Directors in July 2004, indicates that
Metropolitan's SWP target for a dryv vear (based on
1977 hydrology) is 463,000 AF in 2010, and 650,000
AF in 2020. The IRP Update also estimates that in
the 2020-2025 period, Metropolitan's annual supply
range from the SWP will be between 418,000 AF

and 1.74 MAF. This figure does not include another
75,000 to 200,000 AF estimated from San Luis
Reservoir carryover storage, 200,000 AF from
planned CALFED projects, and 45,000 AF from the
Sacramento Valley Water Management Agreement
(the latter two programs are still in development and
subject to change). The 2005 RUWMP estimates that
the SWP will be capable of serving 1.5 MAF to

Metropolitan through 2030 in an average vear.

Work being done by the CALFED Bay-Delta
Program, which is administered by the California
Bay-Delta Authority, is expected to provide the
greatest opportunity for SWP supply reliability and
water quality improvements. However, the outcome
of this process remains uncertain. The state and
federal governments organized the CALFED Program
in 1995 to develop and implement a balanced, com-
prehensive, and long-term plan to restore the Bay-
Delta's ecological health and improve water manage-
ment for beneficial uses of the estuary. CALFED is
working in four inter-related, over-arching cate-

gories: ecosystem restoration, levee stability, water



quality improvement, and water supply reliability.
The CALFED Program made the transition from
planning to implementation in 2000 with the release
of the Record Of Decision, final programmatic envi-
ronmental EIS/EIR and California's Water Future: A

Framework for Action.

The elements of the CALFED Program that have the
greatest potential for increasing the reliability and
quality of SWP supplies are included in the Delta
Improvements Package (DIP), approved by the
California Bay-Delta Authority in 2004 as the first
major action by CALFED to implement its long-term
Bay-Delta plan. Among the activi-
ties in the DIP, the most impor-
tant are improvements to the
existing Delta convevance svstem,
including expansion of the per-
mitted capacity of the SWP
pumping plant from its current
level of 6.680 cfs to 8,500 c¢fs

(and ultimately to 10,300 cfs sub-
ject to certain conditions). The
convevance system improve-
ments would improve the reliabil-
ity and quality of SWP supplies by
allowing the SWP to increase
pumping during those times of
the year when additional water is
available and when water quality
is highest, and they would reduce
pumping when endangered fish
are migrating through the Delta.
The improvements will also
increase the amount of pumping
capacity available for other purposes, such as

water transfers.

The ability of CALFED to work with its member
agencies to implement the DIP and other projects
was called into question by a state appellate court
decision issued on October 7, 20035, concerning
CALFED's programmatic environmental impact
report (PEIR), which served as the foundation of the
Bav-Delta Program record of decision. While the
court upheld the PEIR on a number of issues in the
case, it concluded that the PEIR should have ana-
Ivzed an alternative that reduced water exports from
the Delta. The court also found that the PEIR inade-
quately discussed the environmental impacts of
diverting water to meet CALFED's goals and did not
include sufficient information about the Environ-

mental Water Account. The state attorney general
has asked the court for a rehearing of its ruling. If the
decision stands, CALFED will have to draft a supple-
ment to its PEIR that considers the "reduced exports”
alternative, at the very least. It is currently unclear
how much the ruling may affect programs and proj-
ects involving the Bay-Delta that are being undertak-
en by CALFED member agencies.

Another essential element of the CALFED Program
is the Environmental Water Account (EWA), a pilot
program that provides water at critical times for
meeting ecosystem needs while minimizing water
supply impacts on water-users.
In addition, new surface and
sroundwater storage could also
enhance the reliability and quali-
ty of SWP supplies. The CALFED
framework calls for the construc-
tion of up to 4.75 MAF of new
surface and groundwater storage
over the life of the CALFED
Program; however, it is not
known whether any of the new
storage would be constructed as
part of the SWP.

The amount of water produced
through the proposed conveyance
improvements will depend on
how the individual facilities are
operated and on the level of
assurances provided by the state
and federal regulatory agencies.
The EWA provides the SWP and
CVP with regulatory assurances
intended to ensure that the projects will not face

additional water supply impacts due to regulatory

actions taken under the federal ESA or other federal
or state laws or regulations. However, while the EWA
has been extended as a pilot program through 2007,
it has not vet been made permanent. If CALFED suc-
ceeds in its mission of restoring stability to the Bayv-
Delta system, and the EWA, and the regulatory assur-
ances, are extended bevond the initial four-vear peri-
od, then the improvements deseribed in the DIP have
the potential to increase Metropolitan's share of aver-
age SWP supplies by between 93,000 and 168,000
AF/YR. If CALFED is not successful, and the Bay-
Delta system continues to decline, Metropolitan's
SWP supplies could even decrease in size and quality

relative to existing levels

v




SECTION 7 WATER Q

The Act requires that the Updated 20035 Plan include
information, to the extent practicable, on the quality
of existing supply sources and the manner in which
water quality affects water supply reliability. This
section summarizes water quality issues associated
with supplies serving the San Diego region.

Information on Colorado River and SWP supplies

came in part from Metropolitan's 2005 RUWMP.

SECTION 7.1 | COLORADO RIVER

High salinity levels and perchlorate contamination
represent two areas of concern regarding the quality
of Colorado River supplies. In Moab, Utah, a pile of
radioactive waste near the Colorado River is also
considered to be a potential threat to the Colorado
River’s water quality. Research on the potential
impact to water quality is inconclusive, but removal

of the radioactive waste is being investigated

SALINITY

The salts in the Colorado River System are indige-
nous and pervasive, mostly resulting from saline
sediments in the basin that were deposited in prehis-
toric marine environments. They are easily eroded,
dissolved, and tl":m\pnl'lul into the river system
Agricultural development and water diversions over
the past 50 vears increase the already high naturally

occurring levels of TDS

Water imported via the CRA has a TDS averaging
around 650 mg/l during normal water vears. During
the high water flows of 1983-1986, salinity levels in
the CRA dropped to a historic low of 525 milligrams
per liter (mg/l). However, during the 1987-1990

drought, higher salinity levels returned. During an

extreme drought, CRA supplies could exceed 900
mg/l. High TDS in water supplies leads to high TDS in
wastewater, which lowers the usefulness of the water
and increases the cost of T’cc}'ulul water. (Refer to
Section 7.5 for details on salinity impacts to water
recycling.) In addition to the link between water sup-
ply and water quality, high levels of TDS in water
supplies can damage water delivery svstems and

home appliances

To reduce the effects of high TDS levels on water
supply reliability, Metropolitan approved a Salinity
Management Policy in April 1999. One of the policy
goals is to blend Colorado River supplies with lower-
salinity water from the SWP to achieve delivered
water salinity levels less than 500 mg/l TDS. In addi-
tion, to foster interstate cooperation on this issue,
the seven basin states formed the Colorado River
Basin Salinity Control Forum (Forum). To lower TDS
levels in Colorado River supplies, the Forum develops
programs designed to prevent a portion of the abun-
dant salt supply from moving into the river svstem.
The Colorado River Basin Salinity Control Program
targets the interception and control of non-point
sources, such as surface runoff, as well as wastewater

and saline hot springs.

PERCHLORATE

Ammonium perchlorate is used as the main compo-
nent in solid rocket propellant, and it can also be
found in some types of munitions and fireworks
Ammonium perchlorate and other perchlorate salts
are readily soluble in water, dissociating into the
perchlorate ion, which does not readily interact with
the soil matrix or degrade in the environment. The
primary human health concern related to perchlorate
is its effects on the thyroid. Perchlorate has been
detected at low levels in ,\lk‘(l‘nl\nlllill] s CRA

water supply

Because of the growing concerns over perchlorate
levels in drinking water, in 2002 Metropolitan adopt-
ed a Perchlorate Action Plan. Objectives include
expanded monitoring and reporting programs and
continued tracking of remediation efforts in the Las
Vegas Wash. Metropolitan has been conducting
monthly monitoring of Colorado River supplies. The
perchlorate originates in the Las Vegas Wash, and the
most likely source was a chemical manufacturing site
located in Henderson, Nevada. The Nevada
Department of Environmental Protection manages a

comprehensive groundwater remediation program in




the Henderson area. As of December 2004, the
amount of perchlorate entering the Colorado River
svstem from Henderson has been reduced from
approximately 900 pounds per day (Ib/day) to less
than 150 Ib/day.

SECTION 7.2 | STATE WATER PROJECT

The quality of SWP
water as a drinking
water source is affected
by a number of factors,
most notably seawater
intrusion and agricul-
tural drainage from
peat soil islands in the
Delta. SWP water con-
tains relatively high
levels of bromide and
total organic carbon,
two ¢elements that are
of particular concern to drinking water agencies
Bromide and total organic carbon combine with
chemicals used in the water treatment process to
form disinfection by-products that are strictly
regulated under the federal Safe Drinking Water
Act (SDWA). Wastewater discharges from cities
and towns surrounding the Delta also add salts and
pathogens to Delta water, and they reduce its suit-
ability for drinking and recycling.
MEETING WATER STANDARDS
Water agencies treat all water to meet stringent state
and federal drinking water standards before deliver-
ing it to customers. However, source water of poor
quality will make it increasingly expensive and diffi-
cult to meet such standards. The California Urban
Water Agencies (CUWA) retained the assistance of a
panel of drinking water quality and treatment experts
to evaluate the source water qll.’l“t_\' necessary to
allow agencies treating Delta water to comply with
tuture drinking water regulations under a plausibly
conservative regulatory scenario. The expert panel
identified target bromide and total organic carbon
concentrations of 50 parts per billion (ppb) and
J parts per million (ppm), respectively. These targets
were written into the Record Of Decision (ROD)
adopted by CALFED in 2000.

The ROD states that CALFED will either achieve
these targets at Clifton Court Forebay and drinking
water intakes in the south and central Delta, or it

will achieve an "equivalent level of public health pro-

tection using a cost-effective combination of alterna-
tive source waters, source control, and treatment
technologies." CALFED did not establish a similar
target for the salinity of Delta water, a particular
concern in Southern California, because of the high
salinity levels in Colorado River water, but the 2004
CALFED Drinking Water Quality Program Plan lists
two "numeric targets,” less than 220 ppm over a
10-vear average and less than 440 ppm as a

monthly average.

Actions to protect Delta fisheries have exacerbated
existing water quality problems by forcing the SWP to
shift its diversions from the springtime to the fall,
when salinity and bromide levels are higher. Closure
of the Delta Cross-Channel gates to protect migrating
fish has also degraded SWP water quality by reducing
the tlow of higher quality Sacramento River water to

the SWP pumps at critical times.

Water supplies from the SWP have significantly lower
TDS levels than the Colorado River, averaging 250
mg/l in water supplied through the East Branch and
325 mg/l on the West Branch. Because of this lower
salinity, Metropolitan blends SWP water with high
salinity CRA water to reduce the salinity levels of
delivered water. However, both the supply and the
TDS levels of SWP water can vary significantly in
response to hvdrologic conditions in the Sacramento-

San Joaquin watersheds.
The TDS levels of SWP water can also vary widely
over short periods of time. These variations reflect

seasonal and tidal flow patterns, and they pose an




additional problem to blending as a management tool
to lower the higher TDS from the CRA supply. For
example, in the 1977 drought, the salinity of SWP
water reaching Metropolitan increased to 430 mg/l,
and supplies became limited. During this same event,
salinity at the Banks pumping plant exceeded 700
mg/l, Under similar circumstances, Metropolitan's
500 mg/l salinity objectives could only be achieved
by reducing imported water from the CRA. Thus, it
may not be possible to maintain both salinity stan-
dards and water supply reliability unless salinity
levels of source supplies can be reduced.

The CALFED Bav-Delta Program's EIS/EIR, Technical
Appendix, July 2000 Water Quality Program Plan
identified targets that are consistent with TDS objec-
tives in Article 19 of the SWP Water Service

lontract: a ten-vear average of 220 mg/l and a maxi-
mum monthly average of 440 mg/l. These objectives
were set in the 1960s when Metropolitan expected to
obtain a greater proportion of its total supplies from
the SWP. Because of reductions in expected SWP
deliveries, Metropolitan's Board believes that this
standard is no longer appropriate, so it has adopted a
statement of needs from the Bay-Delta. Under the
drinking water quality and salinity targets element,
the Board states its need "to meet Metropolitan's 500
mg/l salinitv-by-blending objective in a cost-effective
manner while minimizing resource losses and ensur-
ing the viability of recycling and groundwater man-
agement programs.”

SECTION 7.3| SURFACE WATER

The region's water quality is influenced by a variety
of factors depending on its source. As stated above,
water from the Colorado River and from Northern
California are vulnerable to a number of contributors
to water quality degradation. Regional surface and
groundwater are primarily vulnerable to increasing
urbanization in the watershed, agriculture, recre-
ational uses, wildlife, and fires.

Source water protection is fundamentally important
to all of California. The DHS requires large utilities
delivering surface water to complete a Watershed

Sanitary Survey every five vears to examine possible
sources of drinking water contamination. The survey
includes suggestions for how to protect water quality
at the source.

A similar requirement from the United States
Environmental Protection Agency (EPA) calls for
utilities to complete a Source Water Assessment
(SWA). Information collected in SWAs is used to
evaluate changes in potential sources of contamina-
tion and to help determine if more protection meas-
ures are needed. The EPA requires utilities to com-
plete a SWA that uses information collected in the
sanitary surveys. The SWA is also used to evaluate
the vulnerability of water sources to contamination
and also helps determine whether more protective
measures are needed.

The monitoring of key constituents in source waters
is critical in helping to identify constituents that
should be controlled at the source and to determine
the best ways to operate the water system so as to
improve the quality of water delivered to the con-
sumer. The effect of urban runoff on receiving water
quality is a recently recognized problem. Most of the
work up to the present has centered on characteriz-
ing urban runoff: measuring concentrations of vari-
ous constituents, attempting to relate these concen-
trations to such factors as land use type and rainfall
intensity, and studving the effects of these con-
stituents on street surfaces.

It appears that considerable quantities of contami-
nants, heavy metals in particular, may enter the
receiving waters through urban runoff. The federal
Water Pollution Control Act Amendments of 1972
stress future "control of treatment of all-point and
non-point sources of pollution." Thus, the federal
government has concluded that non-point sources,
such as urban runoff, are indeed harmful to the
aquatic environment and that measures should be
taken to control such emissions.




Which approach or combination of approaches is
most effective or economical has not vet been
studied extensivelv. Thus, only the basic characteris-
tics of each approach can be discussed. In addition
to these direct approaches, measures to reduce the

volume of runoff from urban areas are also available.

T'he fourth approach, control land use and develop-
ment, is to encourage controls on urbanization in
order to reduce the volume of runoff. The usual pattern
is that increased urbanization leads to higher runoff
coefficients, reflecting the many impervious surfaces
associated with development. Roof drains to storm
sewers, paved parking lots and streets, installation of
storm sewers, filling of natural recharge areas, and
increased efficiency in realigned and resurfaced stream

channels all are characteristics of urban growth

ban growth impacts surface water.

Development near streams and on steep slopes harms
water resources. It is less disruptive to develop the
lower portions of a watershed than the headwater
areas, both from the standpoint of the length ot
channel affected and the extent of channel enlarge-
ment necessary to convey storm water. Use of porous
pavements and less reliance on roof connections to
storm drains and more emphasis on local recharge
would reduce the peak volume of runoff from storms
An area's mass emissions of urban drainage con-
stituents should be quantified. Urban planning
should be more cognizant of land constraints to
permit greater natural recharge where possible and
feasible, and to discourage intensive development of

steep land, particularly in headwater areas

To address the issues associated with surface water
quality, the Water Authority, the City of San Diego,
and the County of San Diego formed a Regional Water
Management Group to coordinate development of an
Integrated Regional Water Management Plan (IRWMP)
for the San Diego region. An important element in the
IRWMP is to protect and enhance the region's local
surface water quality. As part of this process, projects
will be identified and implemented to assist in water-
shed protection, and thereby protect the quality of

surface water supplies

Integrated Regional Water Management Plan

In the past, regional surface water quality has been
considered good to excellent. Water quality can vary
with imported water inflows and surface water con-
tamination. Source water protection is considered a
kev element in regional water quality. The Water
Authority and its member agencies are working
together to improve watershed awareness and man-
agement. Currently, the most significant water quality
issue that affects the public is algae blooms, which

can create taste and odor problems

In San Diego County, DHS has primacy over the
implementation of the SDWA. The SDWA regulates
source water protection to ensure public health
through the multiple barrier approach, an approach
that anticipates that the public will participate in
source water protection. Member agencies in the
Water Authority's service area that have surface

water have a good, long-standing, working relationship
with DHS

SECTION 7.4] GROUNDWATER

Two water quality parameters that can affect reliabili-
tv of groundwater resources in San Diego County are
contamination from Methyl Tertiary Butyl Ether
(MTBE) and high salinitv levels

SALINITY

Increased TDS in groundwater basins occurs either
when basins near the ocean are over drafted, leading

to seawater intrusion, or when agricultural and urban
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mg/l become problematic for irrigation and industrial
reuse customers. This problem greatly limits the
potential uses and marketability of recveled water,
particularly for agricultural purposes, because cer-
tain crops and nursery stock cannot be irrigated with
high-TDS water.

SECTION 7.6 | SEAWATER DESALINATION

The feedwater source for the proposed regional sea-
water desalination project at the Encina Power
Station in Carlsbad is the Pacific Ocean. The salinity
of the Pacific Ocean in San Diego County is fairly
stable, with a TDS concentration around 34,000
mg/l. To address TDS concentrations at this level,
the desalination facility will use a RO membrane
treatment process to reduce the TDS to less than
350 mg/l, resulting in approximately 99 percent
removal of TDS and a supply that meets drinking

water standards.

Seawater desali is the wave of the

Prior to the RO process, the feedwater will be
pretreated to remove suspended solids, including
organic material. The RO process will then remove
the dissolved solids. Next, the product water will be
post-treated to prevent corrosion in the distribution
syvstem and improve the aesthetic quality of the
water. This process generally involves adding
alkalinity to the treated water. The final step, a
disinfection process, provides a disinfection residual

in the treated water.

A single-pass RO process of seawater generally
results in about 30 percent recovery of treated
water. The remaining 30 percent is discharged

as concentrate, with about twice the salinity of the
original feedwater. The concentrate will be diluted to
avoid negative impacts to the marine environment
from the elevated salinity levels at the point of

discharge.




SECTION 8 |WATER SUPPLY RELIABILITY

As stated in the Act, everv urban water supplier shall
include, as part of its plan, an assessment of the reli-
ability of its water supply. The water supply and
demand assessment must compare the total project-
ed water use with the expected water supply over the
next 20 vears in S-year increments. This reliability
assessment is required for normal, single drv-vear,
and multiple dry water vears. The assessment con-
tained in the Updated 2005 Plan projects reliability
through the next 25 years to correspond with the
growth forecast developed by SANDAG and ensure
compliance with Senate Bills 610 and 221. In addi-
tion to the expected mix of resources utilized in the
reliability assessment, a resources goal has been
established. The goal includes the expected supplies
plus other potential projects that are important to
maximizing development of local resources, but are
still in the conceptual phase. This section presents a
summary of the water demands and supplies within
the Water Authority's service area along with the

reliability assessment and resources goal.

| SECTION 8.1 | DEVELOPMENT OF PROJECTED
WATER RESOURCES MIX

In summary, development of the projected mix of
resources to meet future demands was based on the

following factors:

I. Local agency information on projected water
recveling, groundwater, surface water, and local sea-
water desalination supplies (Section 5);

II. Update of the Water Authority's 2000 Plan to
reflect Board action taken over the last five vears

related to the following items:

a. Adoption of QSA related agreements (Section
6.2.1);

b.Fourth Amendment to the Transfer Agreement
(Section 4.1); and

c. Agreement between Metropolitan and the Water
Authority regarding assignment of agreements
related to the AAC and CC Lining Projects
(Section 4.2).

SECTION 8.2| NORMAL WATER YEAR ASSESS-

MENT

Table 8-1 shows the normal vear assessment,
summarizing the total water demands for the Water
Authority through the vear 2030, along with the
supplies necessary to meet demands under normal
conditions. Section 2 contains a discussion of the
normal vear water demands in the Water Authority's
service area. If the Water Authority and member
agency supplies are developed as planned, along with
implementation of Metropolitan's IRP, no shortages
are anticipated within the Water Authority's service

area in a normal vear through 2030.

Table 8-1: Normal Water Year Supply and Demand Assessment (AF/YR)'

2010
Water Authority Supplies

[1D Water Transfer

AAC and CC Lining Projects

70,000

R

77,700

2015 2020 2025 2030
100,000 190,000 200,000 200,000
77,700 77.700 77,700 77,700

Subtotal 147,700 177,700 267,700 277,700 277,700
Surface Water 59,649 59,649 59,649 59,649 59,649
Water Recycling 33,668 40,662 45,548 46,492 47,584
Groundwater 17.175 18.945 19,775 19,775 19,775
Groundwater Recovery 11,400 11,400 11,400 11,400 11,400
Seawater Desalination 0 34,689 36,064 37,754 40,000
Subtotal 121,892 165,345 172,436 175,070 178.408
Metropolitan Water District Supplies 445.858  399.855 311,374 342 870 372.922
TOTAL PROJECTED SUPPLIES 715,450 742,900 771,510 795,640 829,030

TOTAL ESTIMATED DEMANDS 715450 742,900 771,510 795640 829,030
w/Conservation

1 Normal water year demands based on 1960 - 2002 hydrology




| SECTION 8.3] DRY WATER YEAR ASSESSMENT

In addition to a normal water vear assessment, the
Act requires an assessment to compare supply and
demands under single drv and multiple dry water
vears over the next 20 vears, in five-vear increments.
Section 2 describes the derivation of the dry water
vear demands. Table 8-2 shows the single dry-vear
assessment. The projected groundwater and surface
water vields shown in the table are based on historic
1991 supplies during the 1987-1992 drought vears
The supplies available from projected recyeling and
groundwater recovery projects are assumed to expe-
rience little, if any, reduction in a dry-vear. The

Water Authority's existing and planned supplies from

the 11D transfer, canal lining projects, and seawater
desalination are also considered "drought-proof” sup-
plies as discussed in Section 4. Therefore, estimated
normal vields from these supplies are also included in

the analysis.

In accordance with the Act, Tables 8-3, 8-4, 8-5, 8-6,
and 8-7 show the multiple dry water vear assessments
in five-vear increments. The member agencies' sur-
face and groundwater vields shown in these tables are
reflective of supplies available during the 1987-92
drought in vears 1990, 1991 and 1992

As shown in the above tables, if the projected Water
Authority and member agency supplies are developed

as planned, along with implementation of Metropoli-

Table 8-2: Single Dry Water Year Supply and Demand Assessment

Five Year Increments (AF/YR

2010
Water Authority Supplies

70,000
77,700
147,700

ID Water Transfer
AAC and CC Lining Projects

Subtotal

Member Agency Supplies

Surface Water 22,284
Water Recycling 33,668
Groundwater 10,838
Groundwater Recovery 11.400
Seawater Desalination 0
Subtotal 78,190
Metropolitan Water District Supplies 541.760
TOTAL PROJECTED SUPPLIES 767,650
TOTAL ESTIMATED DEMANDS 767.650

w/Conservation

2015 2020 2025 2030
100,000 190,000 200,000 200,000
77,700 7,700 77,700 77.700
177.700 267,700 277,700 277,700
22,284 22,284 22,284 22,284
40,662 45,548 46,492 47,584
10,838 10,838 10,838 10,838
11,400 11,400 11,400 11,400
34,698 36,064 37.754 40,000
119,882 126,134 128,768 132,106
498 388 431,726 442,142 473,224
795970 825,560 848,610 883,030
795.970 825,560 848,610 883,030

Multiple Dry Water Year Supply and Demand Assessment

5-Year Increments (AF/YR)

forre-8-3

56,670 60,230 80,900

Member Agencies

TOTAL ESTIMATED SUPPLIES ~ 744,520 749,780 755,030

Member Agencies

TOTAL ESTIMATED SUPPLIES

2012 2013

101,012 100,431 116,970

771,410 777,280 783,150

e — T - —
T -2 om




tan's IRP, no shortages are anticipated within the

Water Authority's service area under single dry-year
or multiple dry water vears through 2030. However,
the Water Authority is at risk for shortages should
the supplies identified in Metropolitan's IRP not be
developed as planned or a Metropolitan member
agency such as the City of Los Angeles invoke its
Section 135, Preferential Right to Water (discussed in
Section 6.1.1). To alleviate this risk, the Water
Authority is pursuing the following options: 1) the
development of additional storage; and 2) develop-
ment of additional seawater desalination. Storage
opportunities include local carrvover storage facilities
to accumulate and store water during periods of
availability, as well as the acquisition of out-of-the-
region conjunctive-use facilities to develop additional
groundwater storage (refer to Section 1.5.1 for dis-
cussion on the Water Authority's proposed carrvover
storage project). A combination of storage and new
supply appears to provide the most reliable solution
to alleviating risks during a dry period.

|

SECTION 8.4| RELIABILITY OF SUPPLY

The previous sections identify the diverse mix of
resources planned to meet future demands in both a
normal and dry-vear. Implementation of this regional
resource mix will require development of projects
and programs by the Water Authority, its member
agencies, and Metropolitan. The Water Authority
coordinated with its member agencies and
Metropolitan during preparation of the Updated 2005
Plan on the future demands and supplies projected
for the region. The steps being taken by the member
agencies and Metropolitan to develop supplies are
addressed in their respective urban water manage-
ment plans. Section 4 contains the steps taken and
remaining actions necessary to develop and maintain
the Water Authority supplies.

The Act requires that, for any water source that may
not be available at a consistent level of use, given
specific legal, environmental, water quality, or cli-
matic factors, that the agencv describe, to the extent
practicable, plans to replace that source with alterna-
tive sources or water demand management measures.
As stated throughout the Updated 20035 Plan, the
Water Authority and its member agencies are plan-
ning to develop a diverse supply of resources. The
unavailability of any one supply source will be
buffered because of the diversity of the supplies: the
region is not reliant on a single source. To replace or
supplement an existing supply, the Water Authority
could take steps to increase development of transfers
or seawater desalination. Member agencies could also
further maximize development of recyceled water,
groundwater, and seawater desalination. With a suc-
cessful conservation program
already in place, the Water
Authority and its member
agencies could effectively
implement extraordinary
conservation measures to
assist in ensuring reliability.
Another element of reliabili-
tv is Metropolitan's IRP
planning buffer, deseribed in
Section 6.1.2, which identi-
fies an additional increment
of water that could be potentially developed if other
supplies are not implemented as planned. A combi-
nation of these resources would be necessary to
ensure a reliable supply.
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As stated in Section 4.3.1 and 5.3, seawater desalina-
tion remains a key component of the region’s diversi-
fication strategy. However, because there are a num-
ber of factors that could affect implementation of
scawater desalination, alternative options are being
considered. This includes accelerating construction
of an additional imported water conveyance pipeline,
Pipeline 6, that would allow for additional supply
deliveries from Metropolitan. With a regional seawa-
ter desalination project in place, Pipeline 6 would not
be needed until approximately 2023. To meet
demands without scawater desalination, preliminary
results from Metropolitan's draft System Overview
Study show that Pipeline 6 would be needed by 2018
and that it would take an estimated nine vears to
construct. A decision on implementation of a seawa-
ter desalination project prior to 2009 would allow
adequate time to construct the facility.

SECTION 8.5 | REGIONAL WATER SUPPLY GOALS

As stated in Sections 4 and S, those projects with
adequate documentation regarding implementation
and supply utilization or existing projects already
planned for expansion were considered for inclusion
in the assessments discussed in Sections 8.2 and 8.3.
In addition to these verifiable projects, the Water
Authority and its member agencies have conceptual-
Iv identified other potential projects. Combining the
verifiable projects and these conceptual projects
forms the regional water supply goals.

These supply goals are critical to the region for a
number of reasons. The Water Authority and member
agencies must continue to strive to develop cost-
effective local resources that can further diversify

B Orer Pomrta Sroects

B yertatie

Seawater
Desalination

Groundwater Recycied Water

Supply Source

the region's supplies and reduce demands for
imported water from Metropolitan. They provide
objectives for the region to work towards by resolving
any funding, regulatory, and other constraints associ-
ated with implementation. Figure 8-1 shows the water
supply goals for groundwater, recveled water, and
seawater desalination.

The Water Authority worked with its member
agencies to determine the verifiable supplies to be
included in the assessment and those projects to be
included in the supply goals. Including the verifiable
supplies contained in the assessment, the regional
groundwater production goal is 52,575 AF/YR by
2030. The recyeled water goal is 54,413 AF/YR

by 2030. The specific local projects are listed in

Table F-2 and F-4 in Appendix F.

The total regional seawater desalination goal for 2030
is 89,600 AF/YR. The goal is achieved through imple-
mentation of 40,000 AF/YR of verifiable supply from
the local project at the Encina Power Station, based
on the contracted amounts and supply utilization,
16,000 AF/YR of additional local supply from the same
project, and 33,600 AF/YR of regional supply (Water
Authority goal). Refer to Sections 4.3 and 5.4 for
additional information on the derivation of the
verifiable and goal supply figures.




SECTION 9 [SHO CONTINGENCY
ANALYSIS

In addition, the Water Authority's ERP Manual uses a
step-by-step approach to emergency response plan-
ning by providing such procedural tools as action
checklists, resource and information lists, personnel
rosters, and listings of established policies and proce-
dures. The Water Authority's plan parallels many of
the same plan components contained in the Unified
San Diego County Emergency Services Organi-
zation's "Operational Area Emergency Plan" (OAEP).
In turn, the OAEP serves to support and supplement
the Water Authority's ERP.

The Act requires that urban water agencies conduct
a water shortage contingency analvsis as part of their
Updated 2005 plan. This section includes the Water
Authority's analvsis, which addresses a catastrophic
shortage situation and drought management.

I SECTION 9.1 | CATASTROPHIC WATER
SHORTAGE

A catastrophic water shortage occurs when a disaster,
such as an earthquake, results in insufficient avail-
able water to meet the region's needs or eliminates
access to imported water supplies. The following
section describes the Water Authority's Emergency
Response Plan (ERP) and the ESP, both developed to
protect public health and safety and to prevent or
limit economic damage that could occur from a
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severe shortage of water supplies.

[ 9.1 EMERGENCY RESPONSE PLAN

The Water Authority's ERP provides staff with the
information necessary to respond to an emergency
that causes severe damage to the Water Authority's
water distribution system or impedes the Water
Authority's ability to provide reliable water service to
its member agencies. The ERP describes the situa-
tions and incidents that will trigger the activation of
the Water Authority's ERP and Emergency

Operations Center (EOC). It also provides direction
and strategies for responding to a crisis. I 912 WATER AUTHORITY'S EMERGENCY STORAGE

' PROJECT

In June, 1998, the Water Authority's Board author-
ized implementation of the ESP to reduce the risk of
potential catastrophic damage that could result from
a prolonged interruption of imported water due to
earthquake, drought, or other disasters.

The ESP is a system of reservoirs, pipelines, and
other facilities that will work together to store and
move water around the county in the event of a natu-
ral disaster. The facilities are located throughout San
Diego County and are being constructed in phases.

The entire project is expected to be complete by
2012. Its initial phase includes the recently complet-
ed 318-foot-high Olivenhain Dam and accompanying
24,789 AF Olivenhain Reservoir. When completed,
the ESP will provide 90,100 AF of stored water for
emergency purposes to meet the county's needs
through at least 2030.

In sizing the ESP, the Water Authority assumed a
75 percent level of service to all Water Authority




member agencies during an outage and full imple-
mentation of the water conservation BMPs.
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The Board of Directors may authorize that supplies
from the ESP be used in a prolonged drought situa-
tion where imported and local supplies do not meet
75 percent of the Water Authority's member agencies
M&I demands.

SECTION 9.2| DROUGHT MANAGEMENT
PLANNING

I 9.2.1 INTRODUCTION

The last major drought in California occurred
between 1987 and 1992 and caused severe water
supply shortages throughout the state. During early
March 1991, at the peak of the drought,

[ e T T S

Metropolitan's SWP supplies were reduced by

90 percent. Subsequently, Metropolitan voted to
impose a 50 percent reduction in imported deliveries
to the Water Authority. The results of Metropolitan's
cutback would have been devastating to the Water
Authority's businesses and residents except for the
miracle March rainfall that occurred later that month.
These rains allowed the SWP to reduce its level of cut-
back to 80 percent, and Metropolitan later rolled back
its call for reduction from 30 to 31 percent. Even at
this level the Water Authority was impacted more
than other Metropolitan members because of its

high dependence upon imported supplies from
Metropolitan.

Since the 1987-1992 drought, the Water Authority
and its member agencies have developed plans and
implemented projects to reduce reliance on a single
supply source. As mentioned in Section 8, if projected
supplies are developed as planned and Metropolitan's
IRP is fully implemented, no shortages are anticipated
within the Water Authority's service area through
2030. While g

the region has .
plans to pro-
vide a high
level of relia-
bility, there
will always be
some level of
uncertainty
associated
with maintain-
ing and devel-
oping local
and imported
supplies. Therefore, the Water Authority developed a
comprehensive Drought Management Plan (DMP) in
the event that the region faces supply shortages due
to drought conditions. The sections below describe
the development of the DMP. A copy of the DMP is
included in this Updated 2005 Plan as Appendix G.

In 1999, Metropolitan adopted the Water Surplus

and Drought Management Plan (WSDM Plan) to
integrate planned operational actions with respect

to both surplus and shortage situations. (For further
details on the WSDM Plan actions, refer to Metropoli-
tan's 2005 RUWMP.) The WSDM Plan’s final action, to
be taken in an extreme shortage stage, is the imple-
mentation of an allocation plan. An allocation plan
was not developed as part of the WSDM Plan, and it




M 9.2.4 DMP PRINCIPLES

three vears. Table 8-3 of Section 8.3 shows this esti-
mate. The sections below address other requirements
of the Act applicable to the Water Authority.

v A

5 | E
E is not known when Metropolitan will consider and ! To gain an initial understanding of the TAC members' |
. adopt such a plan. During development of the DMP, | positions on the DMP elements, each member com- |
+ the Water Authority made assumptions regarding the ' pleted a questionnaire. Results from this question- :
; Metropolitan supplies available during drought stages. ' naire provided valuable information used to develop |
' The Water Authority will adjust the DMP as neces- ' a set of principles for preparing the DMP. :
s 2 r 1 AMe i Ig « 3 » Ny o | i
E :flor; [f)(l,::: -\\mg Mssrepailiansminption of e 220ce E Proposed elements of the DMP that were developed S
5 . through the DMP TAC meetings are presented in l
¢ One of the requirements of the shortage contingency ©  Sections 9.2.4, 9.2.5, and 9.2.6. '
i analysis included in the Act is an estimate of the : ;
,: minimum supplies available during each of the next ‘ :
! ' i

W 9.2.2 DMP PURPOSE

The DMP provides the Water
Authority and its member
agencies with a series of
actions to take when faced with
a shortage of imported water
supplies from Metropolitan due
to drought conditions. The
potential actions will help the
region minimize the impacts of shortages and ensure
an equitable allocation of supplies.

The DMP includes a drought response matrix con-
taining actions to be taken by the Water Authority at
different drought stages. One of the actions, if war-
ranted, is an allocation of available supplies. The
Water Authority developed an allocation methodolo-
gv to include in the DMP. This methodology deter-
mines the supplies available to member agencies and
how local resources will be handled. A communica-

. tion strategy was also prepared to help the Water
Authority and its member agencies implement the
DMP actions. When ultimately faced with a supply
shortage, there may be factors unknown at this time
that could influence the actions taken. The DMP will
provide guidance on how to move forward and mini-
mize the impacts of a shortage situation.

W 9.2.3 DMP TECHNICAL ADVISORY COMMIT TEE
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Preparing and implementing a DMP for the San Diego
region required input and support from the Water
Authority's member agencies. Recognizing the impor-
tance of member agency involvement, the Water
Authority formed a TAC - Technical Advisory
Committee — to provide input on development of the
. DMP. The TAC included a representative from each
of the member agencies. The meetings were facilitat-
ed to ensure full involvement from all participants.
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6. Future Water Authority camryover storage supplies will
be managed and utilized to assist in meeting
demands during drought periods. Memiber agencies
will be encouraged to develop camyover storage.

7. The Water Authority will consider securing optfion
and/or spot water fransfers to meet the reliability
goal set by the Board. The cost of this regional sup-
ply will be melded into the Water Authority's supply
costs for all classes of service that benefit.

8. Subject to the Water Authority'’s wheeling policy, if a
member agency purchases transfer water from a
source other than the Water Authority, the full cost of
the transfer, including, but not limited to, purchase
costs, wheeling costs, and administrative costs, will
be bome by said member agency.

9. ESP supplies may be available when any member
agency's non-interuptible firm demands drop below
a 75 percent service level.

10.The quantities of supplies from the ESP to be
removed from storage will be based on a minimum
amount necessary to meet essential health, safety,
and firefighting needs, and maximum amount
based on the need to ensure adequate supplies
remain for a catastrophic event (e.g. earthquake).

Drought Response Stages

11.Develop drought response stages, which ot @
minimum, accomplish the following:

* Can be easily cornmunicated to the public;

* Flexible to handle unexpected changes in demand
and supply conditions;

* Includes percent reduction (voluntary or
mandatory) per stage; and

Includes both supply augmentation and
emergency demand reduction methods.

12.Targets for achieving the emergency demand
reduction measures should take into account the
region’s already aggressive long-term water conser-
vation program.

13.The decision on when, and in which sequence
drought augmentation supplies will be utilized during
different stoges will include consideration of the
following factors:

* Location — Qut-of-region supplies will be utilized in
the earlier stages, prior to in-county storage,
because these supplies are more vuinerable to
implementation risks such as seismic events;

« Cost - Priority will be given to maximizing supply
reliability and at the same time using the most
cost-effective supplies; and

* Limitations — Potential restrictions on the use of

drought augmentation suppilies is a factor in deter-
mining supply availability (e.g. potential restrictions
on ESP supplies).

Allocation Methodology

14.The allocation methodology will be equitable, easy to
administer, contain financial penalties and pricing
signals, and a communication stiategy fo ensure
member agencies and the public are informed and
understand the need fo conserve.

15.In order to profect the economic health of the entire
region, it is very important for the allocation method-
ology to avoid large, uneven refail impacts across
the region. The methodology should include a
minimum level of retail agency reliability o ensure
equitable allocation among the member agencies.

16. With the exception of allocating water from the ESP
the Water Authority shall make no distinction among
custorners paying the same M&l rate (e.g. non-
Interim Agricultural Water Program (IAWP) agricutture,
residential, commercial, and industrial).

17.Addifional IAWP cutbacks beyond the inifial
30 percent faced by IAWP customers should be
equally applied to both IAWP and M&I customers.

18.A member agency that has developed local projects
and instituted conservation measures should not be
penalized in the computation of allocations.

19.7o help balonce out the financial costs ond risks
associated with development of local resources, the
shortage allocetion methodology should provide an
incentive to those member agencies that have
developed local supplies.

20.The base-year, upon which allocations will be
derived, will be based on historic demands.
Adjustments to the base-year will be made for demo-
graphic changes, growth, local supplies, demand
hardening, and supplies allocated under interruptible
service programs.

21.A member agency's base-year will be adjusted to
refiect the regional fincncial contribution from the
Water Authority for development of local projects.
The adjustment will take into account the risks associ-
ated with developing the local projects.

22.A member agency will not be able to market its
unused allocation to other agencies within the Water
Authority's service area at a cost higher than the
Water Authority’s charges for those supplies.

23.Penalty rates, along with other demand reduction
measures, will be used by the Water Authority to
encourage conservation during a drought.
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. 9.25 DROUGHT RESPONSE MATRIX ! the Colorado River or the SWP, or both) and is

5 | withdrawing water from storage due to the drought
conditions to meet normal demands. Actions
initiated at this stage include monitoring supply
conditions and storage levels, calling for voluntary

i The Act requires information on the stages of action
‘

' to be undertaken in response to water supply short-

i ages, including up to a 50 percent reduction in water
' supply. To meet the requirements, the Water ) = )
: ) L . o conservation, and utilizing a prudent amount of
Authority, with input from the TAC, developed a

. s o . | supplies from Water Authority planned carryover
regional drought response matrix. The matrix pro- ! ) ) )
" storage. These actions would continue throughout .

vides guidance to the Water Authority and member _
. . . : . : the drought stages. ;
agencies in selecting potential regional actions to : '

i lessen the severity of shortage conditions. Member The second stage, supply enhancement, could
agencies will independently adopt retail-level actions | occur in vear three or four of a dry period and
to manage potential shortages. 2 represents that point in time when Metropolitan

. . reduces water deliveries to its member agencies.
As shown in Table 9-1, the matrix proposes three

. . . h ; The Water Authority’s Board of Directors will then
main stages and identifies potential actions available

. , S ) consider the potential actions in this stage, or
to the Water Authority at each stage. To determine

' the specific actions that should be taken at each ;
 stage, the Water Authority and its member agencies

others that may surface, to eliminate any cutbacks
to the member agencies from the reduction in

. - . Metropolitan supplies.
will evaluate conditions specific to the timing and

supply availability along with other pertinent vari- ; The final stage follows once both Metropolitan and
ables. Numerous variables can influence the reduction ! the Water Authority Board have exhausted all sup-
levels adopted during a drought. These variables | plv enhancement options due to lack of supplies
include, but are not limited to, SWP allocation, condi- | and/or increasing costs, and mandatory cutbacks
tions on the Colorado River, Water Authority supplies, are required. The actions taken at this stage include
local storage, local demands, and timing. i implementation of the allocation methodology and

‘ potential utilization of ESP supplies. As stated in

MATRIX STAGES AND ACTIONS the DMP Principles, ESP supplies may be available

Three drought stages have been identified in the ‘ when any member agencey's non-interruptible firm
matrix. The first stage of the drought response matrix ; demands drop below a 75 percent service level. In ;
i is considered voluntary. The voluntary stage would ' addition, the quantities of supplies utilized from
likely occur when Metropolitan has been experiencing ESP storage will be based on a minimum amount
shortages in its imported water supply (from either i necessary to meet essential health, safety, and

Table 9-1: D ; Firm

STAGES
SDCWA Supply Mandatory
Voluntary Enhancement Cutbacks

Potential SDCWA Drought Actions

>

Ongoing BMP implementation

' Communication strategy

+Monitoring supply conditions & storage levels

Call for voluntary conservation

. Draw from SDCWA carryover storage

Secure transfer option contracts

i Buy phase 1 spot transfers (cost at or below Tier 2 rate)

Call transfer options

XX XXX X |X|X

Buy phase 2 spot transfers (cost at or above Tier 2 rate)

. Implement allocation methodology
+ Utilize ESP Supplies




firefighting needs, and maximum amount based on
the need to ensure adequate supplies remain for a

catastrophic event (e.g. earthquake).
9.2.6 SUPPLY ALLOCATION METHODOLOGY

With the implementation of the member agencies’
local projects, the Water Authority's core supplies,
and potential drought supply enhancement

supplies, the impact from supply shortages from
Metropolitan on M&I customers will be reduced and
potentially avoided. Preparing a supply allocation
methodology is important in order to be prepared for

&| Supply Allocation Methodology

CWA Demands

or averag

(dema

Local Projects

Available
Water Authont

situations that warrant an allocation of supplies to
the member agencies. Implementing a supply alloca-
tion plan is part of the Water Authority's drought

response matrix.

Starting with the accepted principles listed in Section
9.2.4, the Water Authority worked with the TAC to
develop a methodology that is equitable and that
recognizes the investments made by agencies that
have developed local supplies. The Water Authority's
current rate structure notes two classes of service,
M&I and IAWP. They receive different levels of
service based on the rate paid and are managed

separately in the allocation methodology.

d hargening)

development

fropolitan and

Y '---Dr-l'-?:

ability Adjustment
qQuired)

IAWP customers have agreed to a reduced level of
service in exchange for a discounted supply rate from
Metropolitan. Metropolitan prepared draft IAWP
Reduction Guidelines that state that IAWP customers
will be cut by 30 percent prior to cutbacks to M&I
customers. The guidelines do not specify stages
and/or levels of cutbacks bevond 30 percent.

Jased on the guidelines and Principle 17, up to a

30 percent cut will be made to the LAWP base prior to
M&I cutbacks. Bevond 30 percent, supplies will be
allocated equally between IAWP and M&L. In prepar-
ing the allocation methodology for the DMP, the Water
Authority incorporated the con-
ditions included in the guide-

lines.

The Water Authority developed
a separate allocation methodolo-
gy for those customers paying
the M&! rate. They include resi-
dential, commercial, industrial,
and non-IAWP agricultural
customers. Figure 9-1 provides
the general approach to allocate
supplies to M&I customers in a

shortage situation.

The elements of the proposed

allocation methodology:

HISTORICAL BASE PERIOD

A historic base period demand is
required to establish an agency's
pre-allocation demand on the
Water Authority. Base period
M&I demands are calculated
using data from the three most
recently completed fiscal vears
immediately preceding the vear
in which an allocation process is needed due to sup-
ply shortages. Each agency's base period M&I demand
is established by calculating their three-vear average

of demand.

Base period demands for agriculture are certified
through Metropolitan’s IAWP program and are calcu-
lated using a different approach. For IAWP demands,
only the most recently completed single fiscal yvear
prior to the imposition of an allocation is considered.
This calculation is required by Metropolitan’s Draft
IAWP Reduction Guidelines.




ADJUSTMENTS

M&I adjustments to be applied to the base period
were developed to equitably account for relevant
factors in calculating each agency’s allocation. Such
factors include growth, demand hardening levels due
to conservation, local supply availability from
groundwater and surface reservoirs, and efforts taken
by local agencies to develop reliable local projects
such as recycled water, groundwater recovery, and
seawater desalination. The adjustments are intended
to acknowledge unique agency characteristics and
provide an incentive for agencies to decrease their
reliance on imported supplies over the long-term.
Consistent with the Draft IAWP Reduction
Guidelines, no adjustments are made to the IAWP
base demand.

ADJUSTED BASE PERIOD

An agencey's adjusted base period M&1 demand is cal-
culated by adding the applicable adjustments to their
initial base period M&1 demand. The adjusted base
period M&I demand amount is then used to generate
an agency’s pro-rata percent share of the total adjust-
ed base period M&I demand. It is this percentage that
is used to calculate an agency’s imported M&I supply
allocation volume.

ALLOCATION OF AVAILABLE SUPPLIES

To determine the amount of the Water Authority and
Metropolitan supplies that will be available to each
member agency, a member agency's percent share of
the total M&I adjusted base period is calculated. This
percent is then applied to supplies available for M&1
demands to derive an allocation for each member
agency. For IAWP customers, a percent share of the
total IAWP base-vear demands is calculated. This
percent is applied to the IAWP supplies available
following the initial 30 percent cutback and subse-
quent cutbacks to calculate an allocation of IAWP
supplies for ecach member agency.

REGIONAL RELIABILITY ADJUSTMENT (IF NEEDED)

In accordance with Principle 15, which states, “In
order to protect the economic health of the entire
region, ir is very important for the allocation
methodology to avoid large, uneven retail impacts
across the region. The methodology should include a
minimum level of retail agency reliability to ensure
equitable allocation among the member agencies,”
a regional M&I reliability floor was established. The
floor, if needed, is set at 5% below the region’s total

M&I level of service and is triggered when the net
cutback to total Water Authority supplies reaches or
exceeds 30 percent. Taking into account the supply
development by the Water Authority, its member
agencies, and Metropolitan, this level of cutback is
very unlikely.

I 9.2.7 REVENUE IMPACTS

The Water Authority has taken significant steps to
reduce potential revenue impacts resulting from fluc-
tuating water sales. In FY 1990, the Water Authority
created a Rate Stabilization Fund (RSF) to provide
funds that would mitigate the need for rate increases
in the event of an unexpected decline in water sales.
The RSF is structured in accordance with Board
policy to maintain a minimum balance of at least

25 percent of the Water Authority's net water sales
revenue. RSF is constrained by a maximum balance
of 100 percent of the average annual water sales pro-
jected over a four-year period. As a result, the RSF is
a crucial water rate management tool.

Additionally, on January 1, 2003, the Water
Authority implemented a new rate structure that
substantially increased the percentage of water rev-
enues generated from fixed charges. This increase
replaced the previous variable "postage stamp" rate,
which historically generated as much as 80 percent
or more of total annual revenues, with two fixed
charges, and one variable rate. These new fixed
charges — Customer Service and Storage — are key
components to the Water Authority's future revenue
stability.

;. 9.2.8 MANDATORY WATER USE PROHIBITIONS

The Water Authority’s powers to enforce restrictions
on use are constrained by the provision of the
County Water Authority Act, which states, “If avail-
able supplies become inadequate to fully meet the
needs of its member agencies, the board shall adopt
reasonable rules, regulations, and restrictions so that
the available supplies are allocated among its mem-
ber agencies for the greatest public interest and ben-
efit.” (West’s Cal. Wat. C, Append. § 45-5, para.
(11).) Pursuant to this authority, the Water
Authority developed a drought management plan
that includes rules and regulations for water alloca-

tion among its member agencies during a water
shortage. These rules take into consideration
whether its member agencies have developed short-
age management plans to meet targeted reductions




in total water demand during a shortage. Because the WSDM Plan or other allocation programs as deter-

. Water Authority’s member agencies, not the Water ' mined necessary by the Board of Directors. Rates

' Authority, have the direct customer service relation- + may also be adjusted based on any other allocation

i ship with water users, the member agencies have . program implemented by the Water Authority as

responsibility to address mandatory use prohibitions | determined necessary by the Board of Directors.

+ during water shortages in their individual urban . The Water Authority may also reduce the amount 1
water management plans. ' of water it allocates to a member agency if the

. 9.2.9 PENALTIES FOR EXCESSIVE WATER USE member agency fails to adopt or implement water

use restrictions.

+ Should the Water Authority have to allocate imported | ‘

water supplies from Metropolitan due to drought :[ SECTION 9.3 l SUMMARY
conditions, as identified in Section 5 of the Water ¢ The shortage contingency analysis included in this ‘
Authority’s DMP (Appendix G), Metropolitan can . section and in Appendix G demonstrates that the
impose surcharges (penalty pricing) on water con- ' Water Authority and its member agencies, through :

* sumption in excess of the Water Authority’s imported | the ERP and ESP, are taking actions to prepare for '

. water allocation from Metropolitan. Penalties are : and appropriately handle a catastrophic interruption

1 expected to be severe, as much as three times ¢ of water supplies. The analysis also described the
Metropolitan’s full service water rate. See Appendix coordinated development of a DMP for the San Diego
G, page D-9. for more information on Metropolitan’s | region. The DMP identifies the actions to be taken
Water Surplus and Drought Management Plan by the Water Authority to minimize the impacts of ;

(WSDM Plan). . a supply shortage due to a drought and includes an

v, . e . allocati > ology to be used if cutbacks are
i The Water Authority’s Board of Directors has the llocation methodology t "A“ ed 1t cut "il; re
: : ' :cessary. The analvsis and Appendix G : 'S8 .

authority to adjust water rates to reflect any penal- +  necessary. The analysis and Ap iy :

. ) v g the appropriate requirements of the Act that are
i ties imposed by Metropolitan under Metropolitan’s e APPTapEIe yeruirenin that are ;

applicable to the Water Authority.
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AGENCY: Environmental Protection
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ACTION: Final rule.

SUMMARY: Today's final rule implements
section 316(b) of the Clean Water Act
(CWA) for new facilities that use water
withdrawn from rivers, streams, lakes,
reservoirs, estuaries, oceans or other
waters of the United States (U.S.) for
cooling purposes. The final rule
establishes national technology-based
performarce requirements applicable to
the location, design. construction. and
capacity of cooling water intake
structures at new facilities. The national
requirements establish the best
technology available, based on a two-
track approach. for minimizing adverse
environmental impact associated with
the use of these structures.

Based on size, Track I establishes
national intake capacity and velocity
requirements as well as location- and
capacity-based requirements to reduce
intake flow below certain proportions of
certain waterbodies (referred to as
“proportional-flow requirements”). It
also requires the permit applicant to
select and implement design and
construction technologies under certain
conditions to minimize impingement
mortality and entrainment. Track II
allows permit applicants to conduct
site-specific studies to demonstrate to
the Director that alternatives to the
Track I requirements will reduce
impingement mortality and entrainment
for all life stages of fish and shellfish to
a level of reduction comparable to the
level the facility would achieve at the
cocling water intake structure if it met
the Track [ requirements.

EPA expects that this final regulation
will reduce impingement and
entrainment at new facilities. Today's
final rule establishes requirements that
will help preserve aquatic organisms
and the ecosystems they inhabit in
waters used by cooling water intake
structures at new facilities. EPA has
considered the potential benefits of the
rule; these include a decrease in
expected mortality or injury to aquatic
organisms that would otherwise be
subject to entrainment into cooling

water systems or impingement against
screens or other devices at the entrance
of cooling water intake structures.
Benefits may also accrue at population,
community, ar ecosystem levels of
ecological structures. The preamble
discusses these benefits to the extent
possible in qualitative terms,

DATES: This regulation shall become
effective January 17, 2002. For judicial
review purposes, this final rule is
promulgated as of 1:00 p.m. Eastern
Standard Time (EST) on January 2,
2002, as provided in 40 CFR 23.2.
ADDRESSES: The public record for this
rule is established under docket number
W—00-03. Copies of comments received,
EPA responses, and all other supporting
documents (except for information
claimed as Confidential Business
Information (CBI)) are available for
review in the EPA Water Docket, East
Tower Basement, Room EB-57, 401 M
Street, SW., Washington, DC 20460. The
record is available for inspection from
9:00 a.m. to 4:00 p.m. Monday through
Friday, excluding legal holidays. For
access to the docket materials, please
call (202) 260-3027 to schedule an
appointment.

FOR FURTHER INFORMATION CONTACT: For
additional technical information contact
Dehorah G. Nagle at (202) 260-2656. For
additional biolegical information
contact Debbi Hart at (202) 260-0905.
For additional economic information
contact Ghulam Ali at (202) 260-9886.
The e-mail address for the above
contacts is rule.316b@epa.gov.
SUPPLEMENTARY INFORMATION:

What Entities Are Regulated by This
Action?

This final rule applies to new
greenfield (defined by example in
section L. of this preamble) and stand
alone facilities that use cooling water
intake structures to withdraw water
from waters of the U.S. and that have or
require a National Pollutant Discharge
Elimination System (NPDES) permit
issued under section 402 of the CWA.
New facilities subject to this regulation
include those that have a design intake
flow of greater than two (2) million
galions per day (MGD) and that use at
least twenty-five (25) percent of water
withdrawn for cooling purposes.
Generally, facilities that meet these
criteria fall into two major groups: new
steam electric generating facilities and
new manufacturing facilities. If a new
facility meets these conditions, it is
subject to today’s final regulations. If a
new facility has or requires an NPDES
permit but does not meet the two MGD
intake flow threshold or uses less than
25 percent of its water for cooling water

purposes, the permit authority will
implement section 316(b} on a case-by-
case basis, using best professional
judgment. This final rule defines the
term *‘cooling water intake structure” to
mean the total physical structure and
any associated constructed waterways
used to withdraw water from a water of
the U.S. The cooling water intake
structure extends from the point at
which water is withdrawn from the
surface water source up to and
including the intake pumps. Today's
rule does not apply to existing facilities
including major modifications to
existing facilities that would be “new
sources’ in 40 CFR 122.29 as that term
is used in the effluent guidelines and
standards program. Although EPA has
not finished examining the costs of
technology options at existing facilities.
the Agency anticipates that existing
facilities would have less flexibility in
designing and locating their cooling
water intake structures than new
facilities and that existing facilities
might incur higher compliance costs
than new facilities. For example,
existing facilities might need 1o upgrade
or modify existing intake structures and
cooling water systems to meet
requirements of the type contained in
today’s rule. which might impose
greater costs than use of the same
technologies at a new facility.
Retrofitting technologies at an existing
facility might also require shutdown
periods during which the facility would
lose both production and revenues. and
certain retrofits could decrease the
thermal efficiency of an electric
generating facility. Site limitations, such
as lack of undeveloped space, might
make certain technologies infeasible at
existing facilities. Accordingly. EPA
does not intend that today's rule or
preamble serve as guidance for
developing section 316(b) requirements
for existing facilities. Permit writers
should continue to apply best
professional judgment in making case-
by-case section 316(b) determinations
for existing facilities, based on existing
guidance and other legal authorities.
EPA will address existing facilities fully
in Phase Il and Phase III rulemakings.
The following table lists the types of
entities that EPA believes are potentially
subject to this final rule. This table is
not intended to be exhaustive; rather, it
provides a guide for readers regarding
entities likely to be regulated by this
action. Other types of entities not listed
in the table could also be regulated. To
determine whether vour facility is
regulated by this actien, you should
carefully examine the applicability
criteria at §125.81 of the rule. If you
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have questions regarding the
applicability of this action to a

particular entity, consult one of the

persons listed in the preceding FOR
FURTHER INFORMATION CONTACT section.

Category

Examples of regulated entities

Standard Industrial Classification
(SIC) Codes

North American Industry Classifica-
tion System (NAICS) Codes

Federal, State and Local
Government.

Operators of steam electric gener-
ating point source dischargers that
employ cooling water intake struc-
tures.

Operaters of industrial point source
dischargers that employ cooling
water intake structures.

Steam electric generating

Agricultural production ......................

Metal mining

Oil and gas extraction {excluding off-
shore and coastal subcategories).

Mining and quarrying of nonmetallic
minerals.

Food and kindred products

Tobacco products

Textile mill products

Lumber and woed products, except
fumniture.

Paper and allied products

Chemical and allied products ............

Petroleum refining and related indus-
tries.

Rubber and miscellaneous plastics
products.
Stone, clay,
products.
Primary meta! industries ....................

glass, and concrete

Fabricated metal products, except
machinery and  transporiation
equipment.

Industrial and commercial machinery
and computer equipment.

Transportation equipment

Measuring. analyzing, and controlling
instruments; photographic, med-
ical, and optical goods; watches
and clocks.

Electric, gas, and sanitary services ..

Educational services

Engineering, Accounting, Research,
Management, and Related Serv-
ices.

4911 and 493

2046, 2061, 2062, 2083, 2075, 2085

2141
2211, 2261
2415, 2421, 2436, 2493

2611, 2621, 2631, 2676, 2679 .........

28 (except 2822, 2835, 2836, 2842,
2843, 2844, 2861, 2885, 2893,
2851, and 2879).

2911, 2999

3011, 3068

3312, 3313, 3315, 3316, 3317, 3334,
3339, 3353, 3357.

3421, 3498

3523, 3531

3724, 3743, 3764
3861

221111, 221112, 221113, 221119,
221124, 221122, 221111, 221112,
221113, 221118, 221121, 221122,

See below.

221111, 221112, 221113, 221119,
221121, 221122, 221114, 221112,
221113, 221119, 221121, 221122,

111991, 11183,

21221.

2111914, 291112

212391,

311221, 311311, 311312, 311313,
311222, 311225, 31214.

312229, 31221.

31321.

321912, 321113, 321918, 321999,
321212, 321219.

3221, 322121, 32213,
322122, 32213, 322291.

325 (except 325182, 32591, 32551,
32532).

322121,

32411, 324199.
326211, 31332, 326192, 326298.
32731.

324199, 331111, 331112, 331492,
331222, 332618, 331221, 22121,
331312, 331419, 331315, 331521,
331524, 331525.

332211, 337215, 332117, 332439,
33251, 332919, 339914, 332999.

333111, 332323, 332212, 333922,
22651, 333923, 33312.

336412, 333911, 33651, 336416.

333315, 325992,

221111, 221112, 221113, 221119,
221121, 221122, 22121, 22133.

61131.

54171.

Supporting Documeniation

The final regulation is supported by

two major documents:

1. Economic Analvsis of the Final
Regulations Addressing Cooling Water
Intake Structures for New Facilities
(EPA-821-R-01-035), hereafter referred
to as the Economic Analysis. This
document presents the analysis of
compliance costs, barrier to entry, and
energy supply effects. In addition, the

document provides an assessment of
potential benefits.

2. Technical Development Document
for the Final Regulations Addressing
Cooling Water Intake Structures for New
Facilities (EPA-821-R-01-036).
hereafter referred to as the Technical
Development Document. This document
presents detailed information on the
methods used to develop unit costs and
describes the set of technologies that

may be used to meet the rule's
requirements.

How To Obtain Supporting Documents

You can obtain the Economic
Analysis and Technical Development
Document from the Agency’s 316(b)
website (http://wwiv.epa.gov/ost/316b).
The documents are also available from
the National Service Center for
Environmental Publications, P.O. Box

e
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42419, Cincinnati, OH 45242-2419;

telephone (800) 490-9198 and the Water

Resource Center , U.S. EPA, 1200
Pennsylvania Avenue, NW. (RC 4100),

Washington D.C. 20460 {202) 260-2814.

Organization of This Document

I. Scope of This Rulemaking

A. What Is a New Facility?

B. What Is a Cooling Water Intake
Structure?

C. What Cocling Water Use and Design
Intake Flow Thresholds Result in a New
Facility Being Subject to This Final
Rule?

D. Does This Rule Apply to My Facility If
It Does Not Have a Point Source
Discharge Subject to an NPDES Permit?

E. What Requirements Must [ Meet Under
the Final Rule?

II. Legal Authority, Purpose and Background
of Today's Regulation

A. Legal Authority

B. Purpose of Today's Regulation

C. Background

IIl. Environmental Impact Associated With
Cooling Water Intake Structures
IV. Summary of the Most Significant
Revisions to the Proposed Rule
A. Data Updates
B. Regulatory Approach
V. Basis for the Final Regulation

A. Major Options Considered for the Final
Rule

B. Why EPA Is Establishing EPA’s
Preferred Two-Track Option as the Best
Technology Available for Minimizing
Adverse Environmental Impact?

C. Why EPA Is Not Adopting Dry Cooling
as the Best Technology Available for
Minimizing Adverse Environmental
Impact?

D. Why EPA Is Not Accepting the Industry
Two-Track Approach in Full

VL Summary of Major Comments on the
Proposed Rule and Notice of Data
Availability (NODA)

A. Scope/Applicability

B. Environmental Impact Assaciated With
Cooling Water intake Structures

C. Location

D. Flow and Volume

E. Velocity

F. Dry Cooling

G. Implementation-Baseline Biological
Characterization

H. Cost

L. Benefits

J. Engineering and Economic Analysis
Limitations

K. EPA Authority

L. Restoration

VII. Implementation

A. When Does the Rule Become Effective?

B. What Information Must I Submit to the
Director When | Apply for My New or
Reissued NPDES Permit?

C. How Will the Direclor Determine the
Appropriate Cooling Water Intake
Structure Requirements?

D. What Will | Be Required (o Monitor?

E. How Will Compliance Be Determined?

F. What Are the Respective Federal, State.
and Tribal Roles?

G, Are Permits for New Facilities Subject
to Requirements Under Other Federal
Statutes?

H. Alternative Requirements

VIIl. Economic Analysis

A. Electric Generation Sector

B. Manufacturing Sector

C. Economic Impacls

D. Cost and Economic Impacts of Other
Alternatives

IX. Potential Benelits Associated With
Reducing Impingement and Entrainment
X. Regulatory Requirements

A. Executive Order 12866: Regulatory
Planning and Review

B. Paperwork Reduction Act

C. Unfunded Mandates Reform Act

D. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Faimess Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

E. Executive Order 13132: Federalism

F. Executive Order 12888: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

H. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

I. Executive Order 13158: Marine Protected
Areas

J. Executive Order 13211 (Energy Effects)

K. National Technology Transfer and
Advancement Act

L. Plain Language Directive

M. Congressional Review Act

—

. Scope of This Rulemaking

Today’s final rule establishes
technology-based performance
requirements applicable to the location.
design, construction, and capacity of
cooling water intake structures at new
facilities under section 316(h) of the
Clean Water Act. The rule establishes
the best technology available for
minimizing adverse environmental
impact associated with the use of these
structures. Today's final rule also
partially fulfills EPA's obligation to
comply with a consent decree entered in
the United States District Court,
Southern District of New York in
Riverkeeper Inc., et al. v. Whitman, No.
93 Civ. 0314 (AGS). (For a more detailed
discussion of the consent decree, see
1.C.2).

This final rule applies to new
greenfield or stand alone facilities: (1)
that use a newly constructed cooling
water intake structure. or a modified
existing cooling water intake structure
whose design capacity is increased that
withdraws water from waters of the
U.S.; and (2) that has or is required to
have a National Pollutant Discharge
Elimination System (NPDES} permit
issued under section 402 of the CWA,
Specifically. the rule applies to you if
vou are the owner or operator of a

facility that meets all of the following
criteria:

¢ Your greenfield or stand alone
facility meets the definition of new
facility specified in § 125.83 of this rule;

* Your new facility uses a newly
constructed or modified existing cooling
water intake structure or structures, or
vour facility obtains cooling water by
any sort of contract or arrangement with
an independent supplier who has a
cooling water intake structure:

¢ Your new facility’s cooling water
intake structure(s) withdraw(s) water
from waters of the U.S. and at least
twenty-five (25) percent of the water
withdrawn is used for contact or
noncontact cooling purposes;

» Your new facility has a design
intake flow of greater than two (2)
million gallons per day (MGD); and

* Your new facility has an NPDES
permit or is required to obtain one.

If a new facility meets these
conditions, it is subject to today's final
regulations. 1f a new facility has or
requires an NPDES permit but does not
meet the two MGD intake flow
threshold or the twenty-five percent
cooling water use threshald, it is not
subject to permit conditions based on
today’s rule: rather. it is subject to
permit conditions implementing section
316(b) of the CWA set by the permit
director on a case-by-case basis. using
best professional judgment.

A. What Is a New Facility?

A new facility subject to this
regulation is any facility that meets the
definition of “'new source™ or ‘‘new
discharger” in 46 CFR 122.2 and
122.29(b)(1), (2). and (4); commences
construction after January 17, 2002; and
uses gither a newly constructed cooling
water intake structure, or an existing
cooling water intake structure whose
design capacity is increased; or obtains
cooling water by any sort of contract or
arrangement with an independent
supplier who has a cooling water intake
structure. The term “commence
construction” is defined in 40 CFR
122.29(b)(4).

As stated above, this rule applies to
only “greenfield" and “‘stand-alone”
facilities. A greenfield facility is a
facility that is constructed at a site at
which no other source is located. or that
totally replaces the process or
production equipment at an existing
facility (see 40 CFR 122.29(b)(1)(i) and
(ii}). A stand-alone facility is a new,
separate facility that is constructed on
property where an existing facility is
located and whose processes are
substantially independent of the
existing facility at the same site (see 40
CFR 122.29(b)(1)(iii)). An example of




Federal Register/Vol. 66, No. 243/ Tuesday, December 18, 2001/Rules and Regulations

65259

total replacement is as follows: The
power plant or manufacturer
demolishes the power plant or
manufacturing facility and builds a new
plant or facility in its place. The pumps
of the existing cooling water intake
structure are replaced with new pumps
that increase design capacity to
accommodate additional cooling water
needs, but the intake pipe is left in
place. In this situation, the facility
would be a new facility. Modifications
to an existing cooling water intake
structure that do not serve the cooling
water needs of a greenfield or stand-
alone facility in 40 CFR 122.2 and
122.29(b)(1), (2), and (4) (i.e., a facility
that meets the definition of new source
or new discharger and commences
construction after the effective date of
the rule) do not constitute a new facility
subject to this rule. Thus, the definition
of new facility under this rule is
narrower than the definition of new
source under section 306 of the CWA.

The definition of new facility also
requires that the greenfield or stand-
alone facility use “‘a newly constructed
cooling water intake structure or an
existing cooling water intake structure
whose design capacity is increased to
accommodate the intake of additional
cooling water.”” This means a facility
that would otherwise be a “'new
facility”” would not be treated as a new
facility under this rule if it withdraws
water from an existing cooling water
intake structure whose design capacity
has not been increased to accommodate
the intake of additional cooling water.
Routine maintenance and repair, such
as replacement of pumps that does not
increase the capacity of the structure,
cleaning in response to biofouling, and
repair or replacement of moving parts at
a cooling water intake that is part of a
greenfield or stand-alone facility. and
that occur simply for operation and
maintenance purposes, would not be a
modification of that intake structure.
One way to distinguish whether
replacement of the pipes or the pumps
is for maintenance and repair purposes
or whether it is to accommodate
construction of a new facility is to
determine whether the replacement
increases the original design capacity.
Today’s rule specifies that changes to a
cooling water intake structure are
considered modifications for purposes
of this rule only if such changes result
in an increase in design capacity. Thus,
routine maintenance or repair of the
cooling water intake structure,
including the pumps, that does not
result in an increase in design capacity
does not modify a cooling water intake
structure. However, if a change is made

to the cooling water intake structure,
including the pumps, that increases
design capacity to any extent, then the
cooling water intake structure has been
modified; use of this structure by a
greenfield or stand-alone facility would
make the facility a new facility subject
to this rule.

B. What Is a Cooling Water Intake
Structure?

For the purposes of this rule a
“cooling water intake structure’ is
defined as the total physical structure
and any associated constructed
waterways used to withdraw water from
waters of the U.S. The cooling water
intake structure extends from the point
at which water is withdrawn from
waters of the U.S. up to and including
the intake pumps, EPA has defined
“cooling water” as water used for
contact or noncontact cooling, including
water used for equipment cooling,
evaporative cooling tower makeup, and
dilution of effluent heat content. The
Agency has specified that the intended
use of cooling water is to absorb waste
heat from production processes or
auxiliary operations. In addition, for the
final rule EPA has amended the
definition of cooling water to ensure
that the rule does not discourage the
reuse of cooling water as process water.
As such, heated cooling water that is
subsequently used in a manufacturing
process is considered process water for
the purposes of calculating the
percentage of a new facility's intake
flow that is used for cooling purposes.

C. What Cooling Water Use and Design
Intake Flow Thresholds Result in a New
Facility Being Subject to This Final
Rule?

This rule applies to new facilities that
(1) withdraw cooling water from waters
of the U.S. and use at least twenty-five
(25) percent of the water withdrawn for
cooling purposes and (2) have a cooling
water intake structure with a design
intake capacity of greater than or equal
to two (2) million gallons per day (MGD)
of source water. See 40 CFR 125.81 of
this rule. The percentage of total water
withdrawn that is used for cooling
purposes is to be measured on an
average monthly basis over a period of
one year. See 40 CFR 125.81(c) of this
rule. A new facility meets the 25 percent
cooling water use threshold if, on the
basis of the new facility’s design when
measured over a period of one year, any
monthly average percentage of cooling
water withdrawn is expected to equal or
exceed 25 percent of the total water
withdrawn. Waters of the U.S. include
the broad range of surface waters that
meet the regulatory definition at 40 CFR

122.2, which can include lakes, ponds,
reservoirs, nontidal rivers or streams,
tidal rivers, estuaries, fjords, oceans,
bays, and coves.

Some commenters questioned
whether the discussion of cooling ponds
in the preamble to the proposal (65 FR
49067, col. 2) meant that EPA considers
cooling ponds to be “waters of the
United States.” EPA did not intend that
discussion to change the regulatory
status of cooling ponds. Cooling ponds
are neither categorically included nor
categorically excluded from the
definition of “waters of the United
States™ at 40 CFR 122.2. EPA interprets
40 CFR 122.2 to give permit writers
discretion to regulate cooling ponds as
“waters of the United States” where
cooling ponds meet the definition of
“waters of the United States.” The
determination whether a particular
cooling pond is or is not “waters of the
United States” is to be made by the
permit writer on a case-by-case basis,
informed by the principles enunciated
in Solid Waste Agency of Northern Cook
County v. US Army Corps of Engineers,
531 U.S. 159 (2001).

D. Does This Rule Apply to My Facility
If It Does Not Have a Point Source
Discharge Subject to an NPDES Permit?

Today’s final rule applies only to new
facilities as defined in § 125.83 that
have an NPDES permit or are required
to obtain one because they discharge or
might discharge pollutants, including
storm water, from a point source to
waters of the United States.
Requirements for minimizing the
adverse environmental impact of
cooling water intake structures will
continue to be applied through NPDES
permits.

E. What Requirements Must I Meet
Under the Final Rule?

Today’s final rule establishes a two-
track approach for regulating cooling
water intake structures at new facilities.
Track I establishes uniform
requirements based on facility cooling
water intake capacity. Track II provides
dischargers with the opportunity to
establish that alternative requirements
will achieve comparable performance.
The regulated entity has the opportunity
to choose which track it will follow. The
Track I and Track I requirements are
summarized below.

Under Track I, new facilities with a
design intake flow equal to or greater
than 10 MGD, must meet the following
requirements:

(1) Cooling water intake flow must be
at a level commensurate with that
achievable with a closed-cycle,
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recirculating cooling system; (40 CFR
125.84(b}(1))

(2) Through-screen intake velocity
must be less than or equal to 0.5 feet per
second; (40 CFR 125.84(b)(2})

(3) Location- and capacity-based
limits on proportional intake flow must
be met (for fresh water rivers or streams,
intake flow must be less than or equal
to 5 percent of the mean annual flow;
for lakes or reservoirs, intake flow may
not disrupt natural thermal stratification
or turnover pattern (where present) of
the source water except in cases where
the disruption is determined to be
beneficial to the management of
fisheries for fish and shellfish by any
fishery management agency(ies); for
estuaries or tidal rivers, intake flow
must be less than or equal to 1 percent
of the tidal excursion volume; for
oceans. there are no proportional flow
requirements); (40 CFR 125.84(b)(3))
and

{4) Design and construction
technologies for minimizing
impingement mortality and entrainment
must be selected and implemented if
certain conditions exist where the
cooling water intake structure is located.
(49 CFR 125.84(b)(4) and (5))

Under Track I, new facilities with a
design intake flow equal to or greater
than 2 MGD, but less than 10 MGD,
must meet the following requirements:

(1) Through-screen intake velocity
must be less than or equal 10 0.5 feet per
second; {40 CFR 125.84(c)(1))

(2) Location- and capacity-based
limits on proportional intake flow must
be met (for fresh water rivers or streams.
inmtake flow must be less than or equal
to 5 percent of the mean annual flow;
for lakes or reservoirs, intake flow may
not disrupt natural thermal stratification
or turnover pattern (where present) of
the source water except in cases where
the disruption is determined to be
beneficial to the management of
fisheries for fish and shellfish by any
fishery management agencylies}; for
estuaries or tidal rivers. intake flow
must be less than or equal to 1 percent
of the tidal excursion volume; for
oceans, there are no proportional flow
requirements); (40 CFR 125.84(c)(2)) and

(3} Design and construction
technologies for minimizing
impingement mortality must be selected
if certain conditions exist where the
cooling water intake structure is located
125.84(c)(3); and design and
construction technologies for
minimizing entrainment must be
selected and implemented. (40 CFR
125.84(c)(4))

Under Track 1. new facilities must
meet the [ollowing requirements:

(1) Employ technolaogies that will
reduce the level of adverse
environmental impact to a comparable
level to that which would be achieved
under the Track I requirements (as
demonstrated in a Comprehensive
Demonstration Study); (40 CFR
125.84(d){1))

{2} The same proportional intake flow
limitations as in Track I, based on the
intake source water, must be met; (40
CFR 125.84(d}(2)).

Section IV.B and V. of this preamble
provides a more detailed discussion of
the requirements included under this
two-track approach. The two-track
approach provides new facilities with a
well-defined set of requirements that
constitute best technology available
(BTA) for minimizing adverse
environmental impact and can be
implemented relatively quickly. This
approach also provides flexibility to
operators who believe alternative or
emerging technologies would be just as
effective at reducing impingement and
entrainment.

II. Legal Authority, Purpose and
Background of Today’s Regulation

A. Legal Authority

Today's final rule is issued under the
authority of sections 101, 301, 304. 306,
308, 316. 401, 402, 501, and 510 of the
Clean Water Act (CWA), 33 U.5.C. 1251,
1311. 1314, 1316, 1318, 1326, 1341.
1342, 1361, and 1370. This rule partially
fulfills the obligations of the U.S.
Environmental Protection Agency (EPA}
under a consent decree in Riverkeeper
Inc., et al. v. Whitman, United States
District Court, Southern District of New
York. No. 93 Civ. 0314 (AGS).

B. Purpose of Today's Regulation

Section 316(b) of the CWA provides
that any standard established pursuant
to section 301 or 306 of the CWA and
applicable to a point source must
require that the location, design,
construction, and capacity of cooling
water intake structures reflect the best
technology available (BTA) for
minimizing adverse environmental
impact. Today's final rule defines a
cooling water intake structure as the
total physical structure, including the
pumps, and any associated constructed
waterways used to withdraw water from
waters of the U.S. Cooling water absorbs
waste heat from processes employed or
from auxiliary operations on a facility’s
premises. Single cooling water intake
structures might have multiple intake
bays. Today's final rule establishes
requirements applicable to the location,
design. construction, and capacity of
cooling water intake structures at new

facilities that withdraw at least two (2)
million gallons per day (MGD) and use
at least Lwenty-five (25) percent of the
water they withdraw for cooling
purpuoses. Today’s final rule establishes
best technology available for
minimizing adverse environmental
impact associated with the intake of
water from waters of the U.S. at these
structures. See part Ill for further
discussion of the envirenmental impact
associated with cooling water intake
structures.

C. Background

1. The Clean Water Act

The Federal Water Pollution Control
Act, also known as the Clean Water Act
(CWA), 33 U.S.C. 1251 et seq., seeks to
“restore and maintain the chemical,
physical, and biological integrity of the
nation’s waters.”” 33 U.S.C. 1251(a). The
CWA establishes a comprehensive
regulatory program, key elements of
which are (1) a prohibition on the
discharge of pollutants from point
sources to waters of the U.S., except as
authorized by the statute; (2) authority
for EPA or authorized States or Tribes
to issue National Pollutant Discharge
Elimination System (NPDES) permits
that regulate the discharge of pollutants:
and (3} requirements for EPA to develop
effluent limitation guidelines and
standards and for States to develop
water quality standards that are the
basis for the limitations required in
NPDES permits.

Today's final rule implements section
316(b) of the CWA as it applies to “new
facilities” as defined in this rule. 316(b)
addresses the adverse environmental
impact caused by the intake of cooling
water, not discharges into water. Despite
this special focus, the requirements of
section 316(h) are closely linked to
several of the core elements of the
NPDES permit program established
under section 402 of the CWA to control
discharges of pollutants into navigable
waters. For example, section 316(b)
applies to facilities that withdraw water
from the waters of the United States for
cooling through a cooling water intake
structure and are point sources subject
to an NPDES permit. Conditions
implementing section 316(b) are
included in NPDES permits and will
continue to be included in NPDES
permits under this final rule.

Section 301 of the CWA prohibits the
discharge of any pollutant by any
person, except in compliance with
specified statutory requirements. These
requirements include compliance with
technology-based effluent limitation
guidelines and new source performance
standards, water quality standards,
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NPDES permit requirements, and
certain other requirements.

Section 402 of the CWA provides
authority for EPA or an authorized State
or Tribe to issue an NPDES permit to
any person discharging any pollutant or
combination of pollutants from a point
source into waters of the U.S. Forty-four
States and one U.S. territory are
authorized under section 402(b) to
administer the NPDES permitting
program. NPDES permits restrict the
types and amounts of pollutants,
including heat, that may be discharged
from various industrial, commercial,
and other sources of wastewater. These
permits control the discharge of
pollutants primarily by requiring
dischargers to meet effluent limitations
and other permit conditions. Effluent
limitations may be based on
promulgated federal effluent limitation
guidelines, new source performance
standards, or the best professional
judgment of the permit writer.
Limitations based on these guidelines,
standards, or best professional judgment
are known as technology-based effluent
limits. Where technology-based effluent
limits are inadequate to ensure
compliance with water quality
standards applicable to the receiving
water, more stringent effluent limits
based on applicable water quality
standards are required. NPDES permits
also routinely include monitoring and
reporting requirements, standard
conditions, and special conditions.

Sections 301, 304, and 306 of the
CWA require that EPA develop
technology-based effluent limitation
guidelines and new source performance
standards that are used as the basis for
technology-based minimum discharge
requirements in wastewater discharge
permits. EPA issues these effluent
limitation guidelines and standards for
categories of industrial dischargers
based on the pollutants of concern
discharged by the industry, the degree
of control that can be attained using
various levels of pollution control
technology, consideration of various
economic tests appropriate to each level
of control, and other factors identified
in sections 304 and 306 of the CWA
(such as non-water quality
environmental impacts including energy
impacts), EPA has promulgated
regulations setting effluent limitation
guidelines and standards under sections
301, 304, and 306 of the CWA for more
than 50 industries. See 40 CFR parts 405
through 471. Among these, EPA has
established effluent limitation
guidelines that apply to most of the
industry categories that use cooling
water intake structures (e.g., steam
electric power generation, iron and steel

manufacturing, pulp and paper
manufacturing, petroleum refining,
chemical manufacturing).

Section 306 of the CWA requires that
EPA establish discharge standards for
new sources. For purposes of section
306, new sources include any source
that commenced construction after the
promulgation of applicable new source
performance standards, or after proposal
of applicable standards of performance
if the standards are promulgated in
accordance with section 306 within 120
days of proposal. CWA section 306; 40
CFR 122.2. New source performance
standards are similar to the technology-
based limitations established for
existing sources, except that new source
performance standards are based on the
best available demonstrated technology
instead of the best available technology
economically achievable. New facilities
have the opportunity to install the best
and most efficient production processes
and wastewater treatment technologies.
Therefore, Congress directed EPA to
consider the best demonstrated process
changes, in-plant controls, and end-of-
process control and treatment
technologies that reduce pollution to the
maximum extent feasible. In addition,
in establishing new source performance
standards, EPA is required to take into
consideration the cost of achieving the
effluent reduction and any non-water
quality environmental impacts and
energy requirements. As stated above, a
“new source’ under CWA section 306
applies to a broader set of facilities than
the group of facilities subject to this
rule.

2. Consent Decree

Today’s final rule partially fulfills
EPA's obligation to comply with an
amended Consent Decree entered in the
United States District Court, Southern
District of New York, in Riverkeeper
Inc., et al. v. Whitman, No. 93 Civ 0314
(AGS], a case brought against EPA by a
coalition of individuals and
environmental groups. The consent
decree as entered on October 10, 1995,
provided that EPA propose regulations
implementing section 316(b) by July 2,
1999, and take final action with respect
to those regulation by August 13, 2001.
Under subsequent orders and an
amended consent decree, EPA has
divided the rulemaking into three
phases and is working under new
deadlines. In addition to taking final
action on this rule governing new
facilities by November 9, 2001, EPA
must propose regulations for, at a
minimum, existing power plants that
use large volumes of cooling water by
February 28, 2002, and take final action
18 months later. EPA must propose

regulations for, at a minimum, smaller-
flow power plants and factories in four
industrial sectors (pulp and paper
making, petroleum and coal products
manufacturing, chemical and allied
manufacturing, and primary metal
manufacturing) by June 15, 2003.

3. What Prior EPA Rulemakings
Addressed Cooling Water Intake
Structures?

In April 1976 EPA published a rule
under section 316(b) that addressed
cooling water intake structures. 41 FR
17387 (April 26, 1976), proposed at 38
FR 34410 (December 13, 1973). The rule
added a new § 401.14 to 40 CFR Chapter
I that reiterated the requirements of
CWA section 316(b). It also added a new
part 402, which included three sections:
(1) §402.10 (Applicability), (2) § 402.11
(Specialized definitions), and (3)
§402.12 (Best technology available for
cooling water intake structures). Section
402.10 stated that the provisions of part
402 applied to “cooling water intake
structures for point sources for which
effluent limitations are established
pursuant to section 301 or standards of
performance are established pursuant to
section 306 of the Act.” Section 402.11
defined the terms ‘“‘cooling water intake
structure,” “location,” “design,”
“construction,” “‘capacity,” and
“Development Document.” Section
402.12 included the following language:

The information contained in the
Development Document shall be
considered in determining whether the
location, design, construction, and
capacity of a cooling water intake
structure of a point source subject to
standards established under section 301
or 306 reflect the best technology
available for minimizing adverse
environmental impact.

In 1977, fifty-eight electric utility
companies challenged these regulations,
arguing that EPA had failed to comply
with the requirements of the
Administrative Procedure Act (APA) in
promulgating the rule. Specifically, the
utilities argued that EPA had neither
published the development document
in the Federal Register nor properly
incorporated the document into the rule
by reference. The United States Court of
Appeals for the Fourth Circuit agreed
and, without reaching the merits of the
regulations themselves, remanded the
rule. Appalachian Power Co. v. Train,
566 F.2d 451 (4th Cir. 1977). EPA later
withdrew part 402. 44 FR 32956 (June
7,1979). 40 CFR 401.14 remains in
effect.
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4. How Is Section 316(b} Being
Implemented Now?

Since the Fourth Circuit remanded
EPA’s section 316(b) regulations in
1977, NPDES permit authorities have
made decisions implementing section
316(b) on a case-by-case, site-specific
basis. EPA published draft guidance
addressing section 316(b)
implementation in 1977. See Draft
Guidance for Evaluating the Adverse
Impact of Cooling Water Intake
Structures on the Aquatic Environment:
Section 216(b) P.L. 92-500 (J.S. EPA,
1977). This draft guidance describes the
studies recommended for evaluating the
impact of cooling water intake
structures on the aquatic environment
and recommends a basis for determining
the best technology available for
minimizing adverse environmental
tmpact. The 1977 section 316(b) draft
guidance states, ‘“The environmental-
intake interactions in question are
highly site-specific and the decision as
to best technology available for intake
design, location. construction, and
capacity must be made on a case-by-case
basis.” (Section 316(b) Draft Guidance,
U.S. EPA, 1977, p. 4). This case-by-case
approach also is consistent with the
approach described in the 1976
development document referenced in
the remanded regulation.

The 1977 section 316(b) draft
guidance suggests the general process
for developing information needed to
support section 316(b) decisions and
presenting that information to the
permitting authority. The process
involves the development of a site-
specific study of the environmental
effects associated with each facility that
uses one or more cooling water intake
structures, as well as consideration of
that study by the permitting authority in
determining whether the facility must
make any changes for minimizing
adverse environmental impact. Where
adverse environmental impact is
present, the 1977 draft guidance
suggests a stepwise approach that
considers screening systems, size,
location, capacity. and other factors.

Although the draft guidance describes
the information that should be
developed, key factors that should be
considered, and a process for supporting
section 316{b) determinations, it does
not establish national standards based
on the best technology available for
minimizing adverse environmental
impact. Rather, the guidance leaves the
decisions on the appropriate location,
design, capacity, and construction of
each facility to the permitting authority.
Under this framework, the Director
determines whether appropriate studies

have been performed and whethera
given facility has minimized adverse
environmental impact. The Director’s
determinations of whether the
appropriate studies have been
performed or whether a given facility
has minimized adverse environmental
impact have often been subject to
challenges that can take a long time to
resolve and may impose significant
resource demands on permitting
agencies, the public. and the permit
applicant.

5. Proposed New Facility Rule

On August 10, 2000, EPA published
proposed requirements for cooling water
intake structures at new facilities to
implement section 316(b) of the Clean
Water Act. EPA proposed a tiered
approach for reducing adverse
environmental impact, with three
degrees of stringency based on EPA’s
view of the relative vulnerability of each
category of waterbody. EPA received
numerous comments and data
submissions concerning the proposal.
See 65 FR 45060.

6. Notice of Data Availability

On May 25, 2001. EPA published a
Proposed Rule Natice of Data
Availability (NODA). This notice
presented a summary of the data EPA
had received or collected since
proposal. an assessment of the relevance
of the data to EPA's analysis. some
modified technology options suggested
by commenters, and an alternative
regulatory approach suggested by a
trade group representing the utility
industry as well as EPA’s ideas about
how it might modify this suggested
approach. See 66 FR 28853. On july 6.
2001. EPA reopened the comment
period for certain documents and issues
related to those documents. See 66 FR
35572,

7. Public Participation

EPA has worked extensively with
stakeholders from the industry, pubtic
interest groups, State agencies, and
other Federal agencies in the
development of this final rule. In
addition to comments received during
the comment periods of the original
proposal, the NODA, and the reopened
comment period for certain documents
referenced in the NODA, EPA
conducted two public meetings: in June
1998, in Arlington, Virginia (63 FR
27958) and in September, 1998, in
Alexandria, Virginia (63 FR 40683). In
addition, in September 1998, EPA staff
participated in a technical workshop
sponsored by the Electric Power
Research Institute on issues relating to
the definition and assessment of adverse

environmental impact. EPA staff have
participated in other ind