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1                    CHIARA CLEMENTE, 

2 witness herein, having been sworn, testifies as follows:

3                      -EXAMINATION-

4      BY MS. BERESFORD:  

5      Q.  Good morning.    

6      A.  Good morning.  

7      Q.  My name is Linda Beresford.  I'm one of the 

8 counsel for San Altos and I'll be taking your deposition 

9 today.  Can you please state your name and spell it for 

10 the record.  

11      A.  Chiara Clemente, spelled C-h-i-a-r-a 

12 C-l-e-m-e-n-t-e.  

13      Q.  Thank you, Miss Clemente.  Have you had your 

14 deposition taken before?

15      A.  No.  

16      Q.  So I know you've heard this from some of the 

17 prior depositions but I'm going to go over the ground 

18 rules one last time.  So, you're here today appearing 

19 under oath.  We have a court reporter taking down 

20 everything that you say.  So when I ask questions, if 

21 you could please respond verbally:  Yes, no, a complete 

22 sentence rather than nod your head or say uh-huh.  Can 

23 you try to do that?  

24      A.  Yes.  

25      Q.  Thank you.  Additionally, it's easier for the 
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1 court reporter if we try not to speak at the same time.  

2 So I'll ask if you could please try to wait for me to 

3 finish my complete question and then answer and then 

4 I'll try to do the same.  I'll try to let you finish 

5 your answer before I start with another question.  Will 

6 that work?  

7      A.  Yes.  

8      Q.  Thank you.  To have an accurate transcript it's 

9 important to be clear that you understand the questions 

10 that I'm asking you.  So if you don't understand a 

11 question please say so and ask me and I will try to 

12 rephrase the question in another way so that it is more 

13 clear.  Will you do that?

14      A.  Okay.  

15      Q.  So if you answer a question I will assume that 

16 you understand that question.  Is that fair?  

17      A.  Yes.  

18      Q.  Please feel free to take a break at any time.  

19 Just ask for it.  My only request is that if there is a 

20 question pending please answer the question before we go 

21 to take a break.  Is that fair?  

22      A.  Yes.  

23      Q.  Then, finally, I do have to ask.  Have you 

24 taken any medication today or is there any other reason 

25 why you can't provide your best testimony?  
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1      A.  There is no reason I can't provide my best 

2 testimony.  

3      Q.  Excellent.  Thank you.  Did you do anything to 

4 prepare for today's deposition?

5      A.  Yes.  

6      Q.  Can you please tell me what that was?

7      A.  I met with counsel.  

8      Q.  Did you review any documents?

9      A.  Yes.  

10      Q.  What documents did you review?  

11      A.  The enforcement policy.  And I briefly glanced 

12 over the Hall Park penalty.  The City of Encinitas.  

13      Q.  Excellent.  Thank you.  Did you bring any 

14 documents today as part of your deposition?      

15      A.  No.  

16      Q.  Previously San Altos had asked for documents as 

17 all the prior subpoenas.  

18      MS. BERESFORD:  Do you know if you looked for 

19 similar documents with respect to Miss Clemente in the 

20 prior production?

21      MS. DRABANDT:  Sorry.  I thought you were going to 

22 ask Chiara a question.  I did not look for any 

23 additional documents, no.  

24      MS. BERESFORD:  

25      Q.  Do you know when you were collecting documents 
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1 in response to the prior subpoenas, did those include 

2 documents of Miss Clemente?  

3      MS. DRABANDT:  Again, I didn't collect the 

4 documents, I reviewed them.  So the question would be 

5 better suited towards Chiara or Frank Melbourn.  

6      MS. BERESFORD:  

7      Q.  Did you produce any documents in response to 

8 the previous subpoenas that were issued to the water 

9 board in this case?  Did anyone ask you to look through 

10 and produce any documents in response to those?  

11      A.  No.  

12      Q.  Let's go through your background a little bit, 

13 please.  When did you graduate from high school?

14      A.  1991.  

15      Q.  Did you go to college after that?

16      A.  Yes.  

17      Q.  Where did you go?

18      A.  Loyola Marymount University.

19      Q.  Did you graduate?

20      A.  Yes.

21      Q.  What year was that?  

22      A.  1995.  

23      Q.  Four years.  I like those private colleges.  

24 What was your degree?

25      A.  I have a bachelor's in science in biology.   
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1      Q.  Do you have any advanced degrees?

2      A.  Yes.  

3      Q.  What are those?  

4      A.  I have a master's in public health with a 

5 specialty in environmental health.  

6      Q.  Where did you get your master's from?

7      A.  San Diego State University.  

8      Q.  What year did you get that?  

9      A.  1998.  

10      Q.  Do you have any other degrees?

11      A.  No.  

12      Q.  Did you work in between the time that you 

13 graduated from Loyola Marymount and worked in between 

14 that graduation time and the time you started on your 

15 master's?

16      A.  Yes.

17      Q.  What did you do?

18      A.  Oh, sorry.  

19      Q.  That's okay.  Take your time.  It's fine.  

20      A.  I did not work between when I graduated from 

21 Loyola Marymount and when I started on my master's.

22      Q.  Did you start working before you finished your 

23 master's?

24      A.  Yes.  

25      Q.  What were you doing at that time?  
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1      A.  I was an intern at the City of San Diego Metro 

2 Wastewater, working at the North City Water Reclamation 

3 Plant.  

4      Q.  What was the approximate time frame for that?  

5      A.  That was approximately 1997.  And then I was an 

6 intern at the San Diego Regional Water Board.  

7      Q.  What time was that?  

8      A.  I believe '98.  I think the intern at the city 

9 might have been '96.  And then the Water Board '97, '98. 

10      Q.  And then what was your first job after you 

11 received your master's?  

12      A.  I worked for Ogden Environmental, which is now 

13 Amec, as an aquatic biologist.  

14      Q.  What was the time frame that you were an 

15 aquatic biologist for Ogden?  

16      A.  Sometime between '98 and '99.    

17      Q.  What did you do after that?  

18      A.  I was hired by the San Diego Regional Water 

19 Board.  

20      Q.  Approximately when was that?

21      A.  1999.  

22      Q.  What was your first job with the Water Board?  

23      A.  Environmental specialist.

24      Q.  What did you do as an environmental specialist?

25      A.  I started out doing NPDES permitting.  National 
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1 Pollutant Discharge Elimination System.  

2      Q.  What else did you do as an environmental 

3 specialist for the Water Board?

4      A.  Then I did waste discharge requirements.  And 

5 just keep going through the whole chronology?  

6      Q.  I'll try to break it up in your job specific 

7 job titles.  We're still talking about the time when you 

8 were an environmental specialist.  Did you have any 

9 other responsibilities in that position?  

10      A.  Responsibilities were permit issues, permit 

11 renewals and report reviews.

12      Q.  The permits were all relating to either NPDES 

13 permits or WDRs.  

14      A.  Correct.  

15      Q.  How long were you an environmental specialist?  

16      A.  Until about 2003.  

17      Q.  Did you get a new job title at that point?  

18      A.  Sorry.  The environmental specialist is a 

19 classification but that doesn't necessarily correlate to 

20 the work.  

21      Q.  Okay.  So in 2003 did your work focus change? 

22      A.  Yes.  

23      Q.  But you were still classified as an 

24 environmental specialist? 

25      A.  No.  In 2003 I was promoted to senior 
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1 environmental scientist.    

2      Q.  So before 2003 did your job duties change as an 

3 environmental specialist between 1999 and 2003?

4      A.  Yes.  There was a period of time I worked on 

5 the grants program.    

6      Q.  Approximately when was that?  

7      A.  Okay.  Actually -- sorry, I stand corrected.  I 

8 think in 2003 I started working on the grants program.  

9 And then in 2005 I became a senior environmental 

10 scientist.  

11      Q.  What were the grants programs related to?    

12      A.  Prop 13, watershed protection program, 

13 watershed management and things like -- and 319.  

14      Q.  So in 2005 you became a senior environmental 

15 specialist; is that correct?  

16      A.  I think so.  

17      Q.  That's fine.  If you remember later, you can 

18 come back and correct it.  That's all right.  So what 

19 did you do as a senior environmental specialist?  

20      A.  I was in charge of one of the watershed units.

21      Q.  What does that mean to be in charge of a 

22 watershed unit?

23      A.  The watershed units do wetland or Clean Water 

24 Act, Section 401 certifications.  They also manage 

25 grants.  They do construction, industrial and municipal 
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1 stormwater for a geographic area.  

2      Q.  How long did you do that?

3      A.  2012.  

4      Q.  So from 2005 to 2012 you were essentially in 

5 charge of a watershed unit.  

6      A.  (Witness nods head.)

7      Q.  One watershed unit or multiple?

8      A.  The watershed units changed the geographical 

9 boundaries, but at all times was I was in charge of one 

10 of the watershed units.  

11      Q.  Then did you have a new position starting in 

12 2012?  

13      A.  Yes.  

14      Q.  What was that?  

15      A.  The supervisor of the compliance assurance 

16 unit.  

17      Q.  Supervisor of the -- can you please say that 

18 again.  

19      A.  Compliance assurance unit.  

20      Q.  What do you do as the supervisor of the 

21 compliance assurance unit?  

22      A.  I oversee enforcement actions done by the 

23 compliance assurance unit, and I act as the enforcement 

24 coordinator for enforcement actions beyond those done by 

25 the compliance assurance unit.  
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1      Q.  What type of enforcement actions do you handle?

2      A.  The majority are administrative civil 

3 liabilities.  

4      Q.  Relating to what type of violations?  

5      A.  Construction stormwater, industrial stormwater, 

6 municipal stormwater and 401 certifications.  Again, 

7 that's the majority.  But we've also done enforcement on 

8 waste discharge requirements and NPDES, wastewater 

9 treatment plants.  

10      Q.  Do you still hold that position today?

11      A.  Correct.

12      Q.  So essentially the duties as you just described 

13 to me, starting in 2012, you've been doing about the 

14 same work from 2012 until today.  

15      A.  Yes.  

16      Q.  How many administrative civil liability 

17 complaints have you overseen specifically relating to 

18 alleged violations of the construction stormwater 

19 permit?  

20      A.  Since I was -- could you specify the question.  

21      MS. BERESFORD:  Can you read it back for me, 

22 please.  

23      (The question is read by the reporter.)

24      THE WITNESS:  I don't recall.  

25      MS. BERESFORD:  
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1      Q.  Can you give me estimate?  Let's do it this 

2 way.  Do you think it's been more than five?

3      A.  Yes.

4      Q.  More than ten?  

5      A.  I'd estimate about that much.  

6      Q.  Approximately ten.  

7      A.  Approximately.  Or maybe a little less.  

8      Q.  Do you know how many of those have proceeded to 

9 a hearing?  

10      A.  I think only two.  

11      Q.  Can you tell me which ones those were?

12      A.  North County -- NCTD.  Sorry.  And I can't 

13 recall the name of the other one.  

14      Q.  Do you remember what type of project it was 

15 associated with?

16      A.  It was a school district in the Carroll Canyon 

17 area.  

18      Q.  Do you recall approximately when the hearing on 

19 the NCTD matter was?

20      A.  Both of these were prior to my being a 

21 supervisor in the compliance assurance unit.  So prior 

22 to 2012 and prior to the enforcement policy.  

23      Q.  Have any of the approximate ten complaints that 

24 you've been a part of gone to a hearing since you've 

25 been the supervisor?  
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1      A.  No.  Oh, since I've been a supervisor?  

2      Q.  Yes.  

3      A.  Sorry, yes.  

4      Q.  Do you know which ones?  

5      A.  NCTD was when I was a supervisor for the 

6 watershed unit.

7      Q.  I'm sorry.  I should have been more specific.  

8 Since you were a supervisor of the compliance assurance 

9 unit.  

10      A.  No.  

11      Q.  So no hearings on administrative civil 

12 liability complaints on construction stormwater issues 

13 since you have been the supervisor of the compliance 

14 assurance unit.  

15      A.  Correct.  

16      Q.  Thank you.  Did you have any training on 

17 stormwater compliance issues before you became the 

18 supervisor of the compliance unit?  

19      A.  I don't recall.  

20      Q.  Do you have any certifications specific to 

21 stormwater issues?  

22      A.  No.  

23      Q.  So you're not a QSP; is that correct?

24      A.  Correct.

25      Q.  You're not a QSD; is that correct?
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1      A.  Correct.

2      Q.  You are not a trainer of record; is that 

3 correct?  

4      A.  Correct.  

5      Q.  I know that the Water Board or sometimes 

6 private organizations put on occasional training related 

7 to the construction stormwater permit.  Have you 

8 attended any of those trainings?

9      A.  Yes.

10      Q.  Have you attended as a speaker or as an 

11 attendee to learn?

12      A.  As an attendee.  

13      Q.  Approximately how many of those have you 

14 attended?  

15      A.  A couple.  

16      Q.  Do you know when the last one was?  

17      A.  At about the time that the new construction 

18 stormwater permit was issued.  

19      Q.  That was approximately...

20      A.  '99-ish.  No.  Sorry.  Sorry.  2000 -- I don't 

21 recall.  

22      Q.  Maybe 2009?

23      A.  That sounds right.  

24      Q.  Are you familiar with a project called the 

25 Valencia Hills construction project on San Altos Place 
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1 in Lemon Grove?

2      A.  Yes.

3      Q.  So if I refer to something as "the site" will 

4 you understand that that is the site that I'm 

5 indicating?

6      A.  Yes.

7      Q.  When did you first hear about the site?

8      A.  I don't recall.  

9      Q.  Do you remember who told you about it?  

10      A.  Frank Melbourn or Wayne Chiu.    

11      Q.  Do you recall what they said about it?  

12      A.  No.  

13      Q.  Have you ever visited the site?

14      A.  No.  

15      Q.  I'm going to go over a list of people and ask 

16 if you ever spoke to them.  So please bear with me as I 

17 go through those.  Have you ever discussed the site with 

18 Malik Tamimi?

19      A.  No.  

20      Q.  Have you ever discussed the site with Gary 

21 Harper?  

22      A.  No.

23      Q.  Have you ever discussed the site with Leon 

24 Firsht?

25      A.  No.  
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1      Q.  Have you ever discussed the site with Tad 

2 Nakatani?

3      A.  No.  

4      Q.  Have you ever discussed the site with John 

5 Quenzer?  

6      A.  No.  

7      Q.  Have you ever discussed the site with Brian 

8 Nemerow?

9      A.  No.

10      Q.  Have you ever discussed the site with John 

11 Draminski?  

12      A.  Nope.

13      Q.  Have you ever discussed the site with Tamara 

14 O'Neal?  

15      A.  No.  

16      Q.  Have you discussed the site with Mr. Melbourn?

17      A.  Yes.  

18      Q.  You've discussed the site with Mr. Chiu.  

19      A.  Yes.  

20      Q.  Do you recall approximately how many times you 

21 talked about the site with Mr. Chiu?

22      A.  I don't.  

23      Q.  Would you categorize it as more of a handful of 

24 times or you walked about it on a daily basis?

25      A.  Probably closer to a handful of times.  
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1      Q.  How about with Mr. Melbourn?  Do you know about 

2 how many times you've discussed the site with 

3 Mr. Melbourn?  

4      A.  I would say approximately on a weekly basis 

5 with Mr. Melbourn.  

6      Q.  Let's put a time frame on that.  So about when 

7 would you say you started discussing the site with him 

8 on a more regular basis?  

9      A.  Approximately May.  

10      Q.  And so you spoke with him on approximately a 

11 weekly basis about the site from May through now?

12      A.  Correct.  

13      Q.  What did you generally discuss with 

14 Mr. Melbourn?

15      MS. DRABANDT:  Objection.  Vague.  

16      MS. BERESFORD:  

17      Q.  What did you discuss about the site with 

18 Mr. Melbourn?

19      MS. DRABANDT:  Objection.  Vague.  

20      MS. BERESFORD:  

21      Q.  You can try to answer.  

22      A.  I discussed many different aspects about the 

23 site with Mr. Melbourn.  

24      Q.  Can you give me one to start with?  

25      A.  For example, we discussed the -- is it 
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1 attorney-client privileged?  We discussed 

2 attorney-client privileged issues.  

3      Q.  Were the attorneys involved in the 

4 conversations?

5      A.  No.  

6      Q.  I think I'm allowed to ask what you discussed 

7 with him.  

8      MS. DRABANDT:  Objection.  Vague.  Can I ask you to 

9 give her a specific question to answer?  

10      MS. BERESFORD:  

11      Q.  Did you talk about his inspection reports?  

12      A.  Yes.  

13      Q.  What did you discuss about those inspection 

14 reports?  

15      A.  I believe I am the supervisor who signs his 

16 inspection reports.  I would have to go back and check 

17 those inspection reports.  But when I review an 

18 inspection report I often have questions about what I'm 

19 looking at and ask for clarification.  

20      Q.  Did you talk with Mr. Melbourn about drafting 

21 an administrative civil liability complaint against   

22 San Altos?

23      A.  Yes.  

24      Q.  We'll go back to that.  Do you recognize this 

25 document?  
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1      A.  It is the site complaint without exhibits.  

2      Q.  Is it fair to say that this is the 

3 administrative civil liability complaint against        

4 San Altos with the technical analysis but not the 

5 exhibits?  

6      A.  Correct.  Dated October 19, 2015.  

7      Q.  Did you assist in preparing this document?

8      A.  I did.  

9      Q.  Can you please describe what your role in doing 

10 that was?

11      A.  I supervised Frank's work in preparing that 

12 document.  

13      Q.  What does that mean to supervisor his work?  

14      A.  As a supervisor I am required -- or I strive to 

15 provide the time, tools and training necessary to 

16 succeed at the intended objectives for Frank.  

17      Q.  So did you read rough drafts?

18      A.  I did.  

19      Q.  You suggested changes?

20      A.  I did.  

21      Q.  Were you involved in deciding the types of 

22 violations to allege?  

23      A.  Can you rephrase the question.  

24      Q.  Sure.  Did you talk to Frank about the types of 

25 violations to allege?  
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1      A.  Yes.  

2      Q.  What were the nature of those conversations?  

3      MS. DRABANDT:  Objection.  Vague.  

4      MS. BERESFORD:  

5      Q.  Did you talk to him about violation number 1?  

6      A.  Yes.  

7      Q.  Did you discuss the type of evidence that he 

8 had to support that?  

9      A.  I don't recall.  

10      Q.  Do you recall, did the first draft from 

11 Mr. Melbourn include all 13 violations?

12      MS. DRABANDT:  Objection.  Calls for 

13 attorney-client privileged communication.  

14      MS. BERESFORD:  I'm asking what she read of the 

15 document that Frank gave her.  I don't see how an 

16 attorney is involved in that.  

17      MS. DRABANDT:  That document itself is 

18 attorney-client privileged.  

19      MS. BERESFORD:  One of the things I'm trying to 

20 figure out is how they came to how many violations they 

21 chose to allege.  

22      MS. DRABANDT:  And I'm going to object:  

23 Attorney-client privileged.  

24      MS. BERESFORD:  We'll go back on that then.  

25      Q.  Are you familiar with this document?
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1      A.  Yes.    

2      Q.  Can you please state what that is.  

3      A.  This is the Water Quality Enforcement Policy 

4 from the State Water Resources Control Board.  Water 

5 Control Enforcement Policy, aka enforcement policy.

6      Q.  Did you rely on that document in preparing the 

7 administrative civil liability complaint and technical 

8 report?  

9      A.  I did.  

10      Q.  How?

11      A.  The Water Quality Enforcement Policy is the 

12 bedrock of our -- it's basically our manual on how to do 

13 with administrative civil liabilities.

14      Q.  So did you consult it in calculating the 

15 penalties for issuing the alleged violations?

16      A.  We followed the methodology proposed in the 

17 enforcement policy.

18      MS. DRABANDT:  I'm going you to speak up a little.

19      THE WITNESS:  I've never been accused of being soft 

20 spoken before.  

21      MS. BERESFORD:  Let's mark this as Exhibit 1, 

22 please.                                              

23      Q.  Do you recognize that?  

24      A.  This is page 2 of the enforcement policy.  

25      Q.  Can you please read the sentence under   
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1 section 1:  "Fair, Firm, and Consistent Enforcement." 

2      A.  "It is the policy of the State Water Board that 

3 the Water Boards shall strive to be fair, firm, and 

4 consistent in taking enforcement actions throughout the 

5 state, while recognizing the unique facts of each case."  

6      Q.  So you see the clause that the Water Board 

7 shall strive to be fair, firm, and consistent.  Do you 

8 see that?

9      A.  I do.

10      Q.  What does that mean to you?  

11      A.  That in selecting and carrying through 

12 enforcement actions we shall strive for fairness, 

13 firmness and consistency while recognizing the unique 

14 facts of the case.  

15      Q.  How do you accomplish consistency?

16      A.  We do look at other similar situations in other 

17 cases and determine whether it was appropriate in those 

18 other cases and then we determine whether it's 

19 appropriate to continue.  

20      Q.  Did you look at other cases to compare for this 

21 complaint against San Altos?

22      MS. DRABANDT:  Objection.  Attorney-client 

23 communication privilege.  

24      MS. BERESFORD:  

25      Q.  So you can't tell me how you went about being 
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1 consistent in this case?  

2      MS. DRABANDT:  Objection.  Vague.  

3      MS. BERESFORD:  

4      Q.  How were you consistent in this case?

5      MS. DRABANDT:  Objection.  Vague, calls for 

6 attorney-client communications.  

7      MS. BERESFORD:  Let's note for the record that they 

8 are not answering questions on how they're interpreting 

9 being consistent for this case.  

10      MS. DRABANDT:  You're welcome to try a more 

11 specific question.  

12      MS. BERESFORD:  I'm asking -- she said to be 

13 consistent they look at other cases.  I asked what cases 

14 she looked at and you say she can't answer that 

15 question.  

16      MS. DRABANDT:  Okay.  

17      MS. BERESFORD:  

18      Q.  Are there other factors you look at to be 

19 consistent?  

20      MS. DRABANDT:  May I ask:  Are you asking about  

21 San Altos in particular or the general process?  

22      MS. BERESFORD:  Let's start with the general 

23 process.  

24      Q.  When you are doing an administrative civil 

25 liability complaint you mentioned that you look at other 
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1 cases.  What other factors do you look at to be 

2 consistent?  

3      A.  I think we look at the enforcement policy and 

4 the methodology in the enforcement policy.

5      Q.  So you look at the policy and other cases.  

6      A.  To determine consistency.

7      Q.  So for the San Altos case --

8      A.  Oh.  And the unique facts of each case.  

9      Q.  So basically you just read the sentence back to 

10 me.  Thank you.  Can you be any more specific about 

11 other factors that you look at other than other cases?  

12      A.  I'm not sure I understand the question.

13      Q.  I think it's pretty clear.  I'm trying to find 

14 out what steps you take to be consistent in your 

15 enforcement actions.  You've indicated to me you look at 

16 the policy and you look at other cases.  Is there 

17 anything else that you do?  

18      A.  And the unique situation.  Those are the three 

19 things.

20      Q.  So for the San Altos case you looked at the 

21 policy.  

22      A.  Correct.

23      Q.  And you said you looked at other cases; is that 

24 correct?  

25      A.  As the enforcement coordinator I'm supposed to 
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1 review all the cases.  So I didn't look at other cases.  

2 Actually I can't say whether I did or didn't but I know 

3 them.

4      Q.  In drafting the San Altos complaint did you to 

5 be consistent, did you consider other cases involving 

6 ACLs for the construction permit?  

7      A.  Yes.

8      Q.  Can you tell me what cases those were?  

9      MS. DRABANDT:  Objection.  Calls for 

10 attorney-client privilege.  

11      MS. BERESFORD:  Let the record reflect that the 

12 Water Board will not identify which cases they looked at 

13 to be consistent with the policy.  

14      Q.  Were there any other specific factors other 

15 than the enforcement policy itself and just the facts of 

16 San Altos that you did to be consistent when drafting 

17 the San Altos complaint?

18      MS. DRABANDT:  Objection.  Vague.  She reviewed the 

19 complaint, she didn't draft it.  

20      MS. BERESFORD:  

21      Q.  You can answer the question.  I think it's 

22 pretty clear what I'm trying to ask here.  

23      A.  Those are the things I looked at.  

24      Q.  Have you ever discussed complaints with staff 

25 at other regional boards?
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1      A.  I have --

2      MS. DRABANDT:  Objection.  Can you please specify 

3 whether in San Altos or general procedure?  

4      MS. BERESFORD:  Sure.  

5      Q.  In drafting any administrative civil liability 

6 complaints or reviewing them for the purposes of being 

7 fair, firm and consistent have you ever discussed those 

8 complaints with staff at other boards?

9      A.  No.  

10      Q.  Is there any mechanism within the Water Board 

11 itself to assist the nine boards in working together so 

12 that the boards are consistent with each other in how 

13 they issue administrative civil liability complaints?  

14      A.  Yes.  

15      Q.  Can you please describe some of them for me.  

16      A.  So all the enforcement coordinators sit in on 

17 regular enforcement round tables where we discuss 

18 things.  And we have regular trainings where we discuss 

19 closed cases and the interpretation of the enforcement 

20 policy.  

21      Q.  How often are the round tables?  

22      A.  Every other month.  

23      Q.  Who conducts the trainings that you just 

24 mentioned?

25      A.  The office of enforcement.  
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1      Q.  How often are those?  

2      A.  I think they strive for once a year.  

3      Q.  Do you know when the last one was?  

4      A.  Yeah.  Give me a second.  It was Lake Tahoe.  

5      Q.  That's where it was.  Do you remember when it 

6 was?  

7      A.  Within the last year.  I didn't answer that one 

8 right.  The last one I attended was Lake Tahoe.  There 

9 was another one more recently but I wasn't there.  I 

10 called in.  

11      Q.  Did you say that you called in?  

12      A.  Yes.  

13      Q.  So you attended at least some of it by phone?  

14      A.  Correct.    

15      Q.  In reviewing the San Altos complaint did you 

16 discuss that complaint with the supervisors of the 

17 enforcement units of any other regional boards?

18      A.  No.  

19      Q.  As we continue -- I think I have already 

20 referred to it, but some of my questions will refer to 

21 the National Pollutant Discharge Elimination System 

22 General Permit for Stormwater Discharges Associated with 

23 Construction and Land Disturbance Activities.  Are you 

24 familiar with that document?  

25      A.  Not as much as my staff but yes.  
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1      Q.  If I refer to that as the construction permit 

2 will you understand what I am asking?

3      A.  Yes.  

4      Q.  Attachment D, provision B2F, which I admittedly 

5 don't have here -- we can get it if you need it, but it 

6 discusses stockpile waste materials are to be protected 

7 from wind and rain unless actively being used.  Are you 

8 familiar with that provision?

9      A.  Yes.  

10      Q.  We've heard testimony from Mr. Melbourn that he 

11 interprets the phrase actively being used as the 

12 stockpile being used at that time.  Have you ever been 

13 part of an administrative civil liability complaint that 

14 applies penalties relying on that interpretation?  

15      MS. DRABANDT:  Objection.  Vague.  

16      MS. BERESFORD:  

17      Q.  Do you understand what I'm asking?  

18      A.  Have I overseen other administrative penalties 

19 that allege that violation?  I don't recall.  I think 

20 so.  

21      Q.  Do you remember what complaint that might have 

22 been?  

23      A.  I'm going to venture a guess that it was one of 

24 either Jacobs or Casa Mira View.  

25      Q.  Casa -- 
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1      A.  Mira View.  

2      Q.  Have you discussed this interpretation of 

3 actively being used with anyone from another regional 

4 board, staff from another regional board?  

5      A.  No.  

6      Q.  I believe -- and you can state something 

7 different if you think I'm stating this incorrectly, but 

8 I believe that Mr. Melbourn also testified that he 

9 considered graded roads that were not used or driven on 

10 on a certain frequent basis should be considered 

11 inactive as defined by the permit.  Are you familiar 

12 with that testimony?  

13      A.  I am.

14      Q.  Have you ever been part of an administrative 

15 civil liability complaint that applies penalties based 

16 on lack of BMPs for graded roads that were not being 

17 used for a certain amount of time?

18      MS. DRABANDT:  Objection.  Vague.  Part of an 

19 administrative civil liability is vague.  

20      MS. BERESFORD:  

21      Q.  Do you understand what I'm asking?  

22      A.  So the allegation made in the complaints are 

23 specific to whether it's adequate erosion controls or 

24 sediment controls.  So we have made those allegations in 

25 other cases, but I don't recall whether it was specific 
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1 to roads or not.  

2      Q.  Okay.  Thank you.  Do you know, have you ever 

3 discussed the interpretation of a road not being driven 

4 on frequently as being inactive?  Have you ever 

5 discussed that with anyone from another regional board?  

6      A.  No.  

7      Q.  Do you recognize this document?

8      A.  This is an administrative civil liability 

9 complaint against the City of Encinitas and USS       

10 Cal Builders, Order Number R9-2013-0152, issued November 

11 21, 2013.  

12      MS. BERESFORD:  We'll mark that as Exhibit 2.    

13      Q.  Do you recognize that document.  

14      A.  I do.  

15      Q.  Did you supervise the preparation of this 

16 administrative civil liability complaint?  

17      A.  I did.  

18      Q.  Do you know what the project at issue was in 

19 the -- I'm going to refer to this as the Encinitas ACL.  

20 Is that understandable?  

21      A.  Yes.  

22      Q.  Do you know what the project was for the 

23 Encinitas ACL?

24      A.  Can you be more specific?  

25      Q.  Were they building housing?  Were they building 
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1 a hospital?  Do you know what they were building?

2      A.  They were building a park, community area.  

3      Q.  Do you recall how big it was?  

4      A.  I recall approximately -- no, I don't recall.  

5 But I can look it up if you want me to.

6      Q.  That's okay.  

7      A.  There it is.  

8      Q.  Would you like to state it for the record.  

9      A.  It is construction of a 43-acre community park 

10 known as the Hall Property Park.  

11      Q.  Thank you.  Can you please look at page 3 of 

12 the administrative civil liability complaint.  So I 

13 believe there's a cover letter first.  And then we get 

14 to the complaint itself.  If you would look at page 3 of 

15 the complaint.  

16      A.  The alleged violation.

17      Q.  Yes, please.  Can you please read paragraph 14.

18      A.  "The dischargers violated Effluent Standard 

19 V.A.2 of Order 2009-0009-DWQ by failing to implement 

20 adequate controls, structures, and management practices 

21 at the project from the commencement of construction 

22 activities on October 8, 2012 through December 27, 2012 

23 and again from January 8, 2013 through March 8, 2013."  

24      Q.  Thank you.  Does this allegation distinguish 

25 between failure to implement adequate controls on active 
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1 areas versus failure to implement adequate controls on 

2 inactive areas?

3      MS. DRABANDT:  Objection.  Calls for legal 

4 conclusion.  

5      You may answer.  

6      THE WITNESS:  Does it distinguish?  

7      MS. BERESFORD:

8      Q.  Yes.  

9      A.  No.

10      Q.  So you did not allege separate violations for 

11 lack of BMPs on active areas versus lack of BMPs on 

12 inactive areas.  

13      A.  Correct.  

14      Q.  Do you recall if the San Altos complaint 

15 alleges separate violations for lack of BMPs on inactive 

16 areas versus lack of BMPs on active areas?

17      A.  Yes, it does.

18      Q.  Why was a different approach taken for the   

19 San Altos complaint?

20      MS. DRABANDT:  Objection.  Calls for 

21 attorney-client privileged communications.  

22      MS. BERESFORD:  So the purpose of this inquiry was 

23 to try to understand the fair and consistency approach.  

24 Let the report reflect that they will not respond as to 

25 why the alleged separate violations for the two cases.  
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1      Q.  Does the Encinitas complaint alleged violations 

2 for failure to implement perimeter sediment control BMPs 

3 at the site, a specific violation for that issue?

4      MS. DRABANDT:  May I ask whether the witness is 

5 recollecting that or reading from the document?  

6      MS. BERESFORD:  She can do either.  

7      THE WITNESS:  Can you rephrase the question?  

8 Re-ask the question.  

9      MS. BERESFORD:  

10      Q.  Sure.  Does the Encinitas ACL allege a notice 

11 of violation for the specific failure to implement 

12 perimeter sediment control BMPs at the site?

13      A.  The ACL does not allege a notice of violation.  

14 It alleges a violation.  I'm not sure that's --

15      Q.  Then I apologize if I phrased that -- no, if I 

16 phrased that incorrectly, that's fine.  Does it allege a 

17 violation?  Does the Encinitas ACL allege a violation 

18 for failure to implement perimeter sediment control 

19 BMPs?

20      A.  Not specifically.  

21      Q.  Does the Encinitas ACL allege specific 

22 violations for the failure to apply linear sediment 

23 controls at the site?

24      A.  No.  

25      Q.  Does the ACL, the Encinitas ACL allege specific 
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1 violations for failure to effectively manage run-on and 

2 run-off at the site?  

3      A.  No.  

4      Q.  Does the Encinitas ACL allege specific 

5 violations for failure to remove sediment from roads?

6      A.  No.  

7      Q.  Does the Encinitas ACL allege specific 

8 violations for failure to protect storm drain inlets?  

9      A.  No.  

10      Q.  I would like to look at page 6 of the technical 

11 analysis for the Encinitas ACL page.  Could you please 

12 look at the third paragraph below the heading, it says 

13 "December 13, 2012 Discharge Event."  The first sentence 

14 reads, "The City's December 14, 2012 inspection report 

15 indicated that a significant sediment discharge occurred 

16 from the graded slope at the Project's southern boundary 

17 along Warwick Avenue and from the dog park area along 

18 the Project's western boundary."  Do you see that?  

19      A.  Yes.  

20      Q.  Did the Encinitas ACL allege a discharge of 

21 sediment from the project for December 14, 2012?  

22      A.  No.

23      Q.  Why did the board not allege a discharge for 

24 that date?

25      MS. DRABANDT:  Objection.  Calls for 
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1 attorney-client privilege.  

2      MS. BERESFORD:  

3      Q.  So to be clear, the Board had evidence, or at 

4 least a report, an inspection report done by a city, but 

5 it chose not to allege a discharge on that date; is that 

6 correct?  

7      MS. DRABANDT:  May I ask whether the witness is 

8 answering to her own recollection or what the document 

9 says?  

10      MS. BERESFORD:  First we'll look at what the 

11 document says.  

12      THE WITNESS:  I am looking at the document on the 

13 alleged violations and the document specifically states 

14 that the discharge violations occurred on -- oh, to 

15 Rossini Creek and San Elijo Lagoon occurred on September 

16 13th 2012 and March 8, 2013.  

17      MS. BERESFORD:  

18      Q.  But there's no violation for December 14.  

19      MS. DRABANDT:  Objection.  Are you asking what the 

20 document says or what happened in history?  

21      MS. BERESFORD:  It doesn't allege a violation.  The 

22 document does not allege a violation on December 14.  

23      MS. DRABANDT:  Thank you for clarifying.  

24      THE WITNESS:  That is correct.  

25      MS. BERESFORD:  
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1      Q.  Are you able to tell me why there's no 

2 violation asserted for December 14?  

3      A.  I don't know. 

4      MS. DRABANDT:  Objection.    

5      MS. BERESFORD:  

6      Q.  Can you please again go back to page 6 of the 

7 Technical Analysis for the Encinitas ACL.  I'm at the 

8 very bottom paragraph of that page where it says 

9 "San Diego Water Board staff inspected the site on 

10 December 17, 2012.  The inspection revealed that 

11 temporary erosion control BMPs identified in the city's 

12 SWPPP (soil binders and velocity dissipation devices) 

13 were not implemented.  The inspection also revealed that 

14 most of the sediment control BMPs identified in the 

15 SWPPP (sediment traps, fiber rolls, street sweeping, 

16 storm drain inlet protection and construction entrance 

17 and exit stabilization) were not implemented or were 

18 totally ineffective as shown in following paragraphs."  

19 Do you see that paragraph?

20      A.  Yes.  

21      Q.  Are things like failure to use fiber rolls and 

22 soil binders evidence of failure to apply linear 

23 sediment controls?  

24      A.  Yes.  

25      Q.  Does the Encinitas ACL allege a specific 

March 9, 2016 
Item 12 

Supporting Document No. 09f



CHIARA CLEMENTE -  1/22/2016

800.697.3210
HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES

Page 40

1 violation for failure to apply linear sediment controls? 

2      A.  No.  

3      Q.  Why not?

4      MS. DRABANDT:  Objection.  Attorney-client 

5 privilege.  

6      MS. BERESFORD:  

7      Q.  Was the failure to apply linear sediment 

8 controls, as described by failure to use soil binders, 

9 fiber rolls, et cetera, considered one of the basis for 

10 the violation of failure to implement adequate controls?  

11      A.  Yes.  

12      Q.  Why did you incorporate it into failure to 

13 implement adequate controls and not have a separate 

14 violation?

15      MS. DRABANDT:  Objection.  Attorney-client 

16 privileged.  

17      MS. BERESFORD:  

18      Q.  Does the San Altos complaint allege both 

19 failure to have adequate controls in an active or 

20 inactive area and a separate violation for failure to 

21 have linear sediment controls?

22      A.  Yes.

23      Q.  Why was a separate approach taken there?

24      MS. DRABANDT:  Objection.  Attorney-client 

25 privileged.  
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1      MS. BERESFORD:  Let the record reflect we're trying 

2 to determine how the fair and consistent policy is 

3 applied into very different complaints and the Water 

4 Board will not answer that question.  

5      MS. BERESFORD:  

6      Q.  Let's look at page 8 of the Technical Analysis 

7 for the Encinitas ACL.  

8      MS. DRABANDT:  Is now a good time for a break or do 

9 you want to wait a little?  

10      MS. BERESFORD:  If you would like to take a break, 

11 you can.  I leave it up to the witness.  

12      THE WITNESS:  Sure.  Let's take a break.  

13      MS. BERESFORD:  Okay.  Great.

14      (Recess.)  

15      MS. BERESFORD:  

16      Q.  I'm going to go back to something.  We talked 

17 earlier -- and please state it differently if I'm 

18 mischaracterizing it -- that the Encinitas ACL alleged 

19 violations for failure to implement adequate controls, 

20 structures and management practice at the project; that 

21 it did not distinguish between inactive and active 

22 areas.  

23      A.  Correct.  

24      Q.  The San Altos complaint alleges violations 

25 specific to active failure to have BMPs on active areas 
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1 and failure to have sufficient BMPs on inactive areas; 

2 is that correct?  

3      A.  Correct.

4      Q.  Can you describe for me the unique facts of the 

5 San Altos case that caused this different approach?  

6      MS. DRABANDT:  Objection to the point where any 

7 attorney-client privileged information regarding 

8 strategies.  

9      If you can answer, generally speaking, go ahead.  

10      THE WITNESS:  The unique facts of the San 

11 Altos-Lemon Grove case that did what?  

12      MS. BERESFORD:  

13      Q.  That resulted in having separate violations for 

14 inactive and active areas versus one allegation overall 

15 for lack of BMPs.  

16      A.  No, I cannot describe them.  

17      Q.  Did you discuss that issue with Mr. Melbourn?  

18      A.  No.  

19      Q.  I'm sorry?

20      A.  No.  

21      Q.  We were also talking about that the Encinitas 

22 ACL did not allege specific violations for failure to 

23 have linear sediment controls, and the San Altos 

24 complaint does allege specific violations for linear 

25 sediment controls.  Can you describe the unique facts 
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1 that resulted in the different approach between the two 

2 complaints?

3      MS. DRABANDT:  Same objection.  Please do not 

4 answer anything that is attorney-client privileged that 

5 relates to strategy.  

6      THE WITNESS:  The same answer:  No, I cannot 

7 describe the unique facts.  

8      MS. BERESFORD:  

9      Q.  Did you discuss that issue with Mr. Melbourn?

10      A.  I don't think so.  

11      Q.  Let's go to page 8 of the Encinitas ACL 

12 technical report, please.  I'm looking at photo 3.  And 

13 it says "Lack of run-on protection from slope drain from 

14 neighboring residence."  Do you see that?

15      A.  Yes.

16      Q.  Photo 4 talks about lack of run-on protection 

17 from slope drains.  Do you see that?  

18      A.  Yes.  

19      Q.  If we go to the next page of photos on page 9, 

20 particularly photo 6.  Does that show a lack of run-off 

21 protection?  

22      A.  Photo 6 show a what?  

23      Q.  Does that show evidence of lack of run-off 

24 protection?  

25      MS. DRABANDT:  Objection.  Vague.  Are you asking 
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1 for the witness's opinion or are you asking for what the 

2 document says?  

3      MS. BERESFORD:  I'm asking for her opinion.  

4      THE WITNESS:  What the photo 6 shows is sediment 

5 discharged to the MS4 from erosion in previous photos.  

6      MS. BERESFORD:  

7      Q.  So would that be the result of lack of run-off 

8 protection?  

9      A.  In part, since it's included in the previous 

10 photo.  

11      Q.  So in the Encinitas ACL the facts demonstrated 

12 violations of lack of run-on and run-off protection; is 

13 that correct?

14      A.  One more time.

15      Q.  In the Encinitas ACL the facts demonstrated 

16 lack of run-on and run-off protection; is that correct?

17      A.  Yes.

18      MS. DRABANDT:  Objection.  Vague.  When you say the 

19 facts are you talking about what's contained in this 

20 report?  

21      MS. BERESFORD:  I'm talking about the facts.  

22      MS. DRABANDT:  But I'm going to object.  Vague.  

23 And please strike the witness's answer.  

24      MS. BERESFORD:  

25      Q.  The facts as you are familiar with them on the 
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1 Encinitas case, and as we have reviewed in the report, 

2 do the facts support that there was evidence of lack of 

3 run-on and run-off protection at the site?

4      A.  The report indicates that there was evidence of 

5 run-on and run-off protection at the site.  

6      Q.  Did you allege specific violations for lack of 

7 run-on and run-off at the site?

8      A.  No, not specific violations.

9      Q.  Do you know if violations for lack of run-on 

10 and run-off were alleged at the San Altos site?

11      A.  Yes.

12      Q.  They were; is that correct?  

13      A.  I believe so.  

14      Q.  What were the unique facts for the San Altos 

15 case that caused a specific violation for lack of run-on 

16 and run-off that was different from the Encinitas case?

17      MS. DRABANDT:  Again, attorney-client privileged as 

18 to strategy.  Please feel free to answer what's already 

19 contained in the documents.  

20      MS. BERESFORD:  

21      Q.  Or facts as you know them separately if you 

22 have independent knowledge that are not stated in the 

23 documents. I'm asking for that.  

24      MS. DRABANDT:  And that are not attorney-client 

25 privileged.  
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1      THE WITNESS:  I don't think I can answer that 

2 without disclosing attorney-client privilege.  

3      MS. BERESFORD:  

4      Q.  Did you discuss this issue with Mr. Melbourn?  

5      A.  Can you be more specific as to this issue.

6      Q.  Did you discuss the issue of alleging specific 

7 violations for lack of run-on and run-off in the      

8 San Altos case with Mr. Melbourn?

9      A.  I don't think so.  

10      Q.  If you could look at photo 6 on page 9 of the 

11 Technical Analysis for the Encinitas ACL.  Would you say 

12 the information that you see in that photo, does that 

13 show a failure to implement perimeter sediment control?  

14      A.  It's hard to say from the photo.  

15      Q.  If you could look at photo 8 and photo 7.  

16 Would you say that those photos demonstrate evidence of 

17 failure to implement perimeter sediment control at the 

18 Encinitas site?  

19      A.  Yes.  Well, photo 7, yes.  

20      Q.  Did you allege a specific violation for failure 

21 to implement perimeter sediment control in the Encinitas 

22 ACL?

23      A.  No.  

24      Q.  Why not?

25      MS. DRABANDT:  Objection.  Attorney-client 
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1 privileged.  

2      MS. BERESFORD:  

3      Q.  Do you know whether or not there was a specific 

4 violation for failure to implement perimeter sediment 

5 control that was alleged in the San Altos complaint?

6      A.  Yes.

7      Q.  Can you state the specific facts of the        

8 San Altos complaint as to why that violation was alleged 

9 here as opposed to the Encinitas case?  

10      MS. DRABANDT:  Objecting.  The witness not answer.  

11 Asserting Attorney-client privilege.  But please feel 

12 free to answer anything contained in the analysis in the 

13 document.  

14      MS. BERESFORD:  Please stop saying limiting her to 

15 the document.  My questions are broader than the 

16 document.  I'm asking for her information about the 

17 unique facts to San Altos.  She emphasized earlier that 

18 unique facts are part of the enforcement policy.  The 

19 purpose of this inquiry is to figure out what those 

20 unique facts are.  Facts are not privileged.  

21      MS. DRABANDT:  I recommend that you turn your 

22 questions towards that better.  Thank you.  

23      THE WITNESS:  I cannot answer your question without 

24 disclosing attorney-client privileged information.  

25      MS. BERESFORD:  
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1      Q.  So to be clear, there are no facts independent 

2 of attorney-client -- you're asserting you have no 

3 unique facts independent of information from the 

4 attorney-client.  

5      A.  Related to... 

6      Q.  For alleging a violation of failure to 

7 implement perimeter sediment control at the San Altos 

8 site, what are the unique facts that led to that 

9 violation when it was not alleged in the Encinitas case?  

10 How are they different?  What are the unique facts in 

11 San Altos that resulted in that violation?  

12      A.  I think that's still the same question.  I 

13 still can't answer that without disclosing 

14 attorney-client privileged information.  

15      Q.  If we look at photo 7 on page 10 of the 

16 Encinitas ACL, does that picture show a failure to 

17 protect storm drain inlets?

18      A.  Yes.  

19      Q.  Did you allege a specific violation for failure 

20 to protect storm drain inlets in the Encinitas ACL?

21      A.  No -- yes.  No, we did not.  Sorry.  

22      Q.  Just to be clear, the Water Board did not 

23 allege violations of failure to protect storm drain 

24 inlets in the Encinitas ACL.  

25      A.  Not specifically.  
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1      Q.  Did the Water Board allege failure to protect 

2 storm drain inlets, specific violations for that in the 

3 San Altos -- 

4      A.  Yes.  

5      Q.  -- complaint?  What are the unique facts in  

6 San Altos that resulted in allegations of failure to 

7 protect storm drain inlets?  

8      MS. DRABANDT:  Objection.  Attorney-client 

9 privileged.  

10      THE WITNESS:  There are no unique facts that I can 

11 specify without disclosing attorney-client privilege.  

12 Sorry.  

13      MS. BERESFORD:  

14      Q.  We'll continue.  

15      MS. BERESFORD:  I would like to state for the 

16 record an objection that I don't believe that facts are 

17 privileged information.  

18      Q.  Let's look at page 10.  Does the photo on   

19 page 7 show sediment in the street?

20      A.  Page 10, photo number 7?  

21      Q.  Yes.  For the Encinitas ACL.  

22      A.  Photo number 7.    

23      Q.  Yes.  

24      A.  Okay.  

25      Q.  Does that photo show sediment in the street?  
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1      A.  No.  Am I looking at the right photo?  

2      Q.  I'm sorry.  I'm on page 10, photo number 7.  

3      A.  Uh-huh.    

4      Q.  And to me it looks like there's a street that 

5 continues up in the left-hand corner of the photo.  

6      A.  No.  

7      Q.  That's not a street?  

8      A.  No.  

9      Q.  What is that?  

10      A.  That is part of their project area.  

11      Q.  Can you please look at photo 6 on page 9.  Do 

12 you know if there is any sediment in the street 

13 associated with that discharge?

14      A.  Hard to tell from the picture.  

15      Q.  Do you have any independent knowledge of it?  

16      A.  I don't recall.  

17      Q.  For the Encinitas ACL they have violations of 

18 approximately 141 days; is that correct?  We'll go to 

19 page 3 of the complaint where it discusses in paragraph 

20 number 14 failure to implement adequate controls, 

21 structures and management practices from October 8, 2012 

22 through December 27, 2012, and then again January 8 of 

23 2013 through March 8, 2013.  Do you see that?

24      A.  Yes.  

25      Q.  Does that seem like approximately 141 days?
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1      A.  I won't do the math but that sounds fair.  

2      Q.  For the allegation of failure to implement 

3 adequate controls October 8, 2012 through December 27, 

4 2012.  Those are alleged with what we call continuous 

5 violations; is that correct?

6      A.  Can you restate the question.

7      Q.  Would you categorize it as a continuous 

8 violation between those dates?

9      A.  Yes.  

10      Q.  Do you recall, do you have specific evidence of 

11 a violation on each day between October 8 and    

12 December 27?  

13      A.  No.  

14      Q.  What were you relying on for your continued 

15 violations?  

16      A.  The inspection report -- well, to be honest 

17 with you, I'd have to look back at the report to be 

18 specific.  But generally speaking, we would rely on the 

19 inspection reports and photographic evidence for the 

20 period that we have.  

21      Q.  Do you know if you had inspection reports and 

22 photographs for every day between October 8 and  

23 December 27?

24      A.  We probably did not.  

25      Q.  How about for January 8 through March 8?  Do 
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1 you know if you had specific information for each day?  

2      A.  Probably not.  

3      Q.  For the San Altos ACL they had violations of  

4 44 days; is that correct?

5      A.  For what violation?  

6      Q.  For San Altos.  Total.  The total number of 

7 days alleged came to 44.  Does that sound approximately 

8 correct?  

9      A.  Yes.  

10      Q.  In the Encinitas ACL the prosecution sought 

11 penalties of $430,851; is that correct?  

12      A.  It sounds right.

13      Q.  In the San Altos complaint the prosecution is 

14 seeking penalties of $848,374; is that correct?

15      A.  Yes.

16      Q.  What are the unique facts for the San Altos 

17 complaint that resulted in almost twice as much in 

18 penalties for a third of the days?  

19      MS. DRABANDT:  Objection.  Attorney-client 

20 privileged.  

21      MS. BERESFORD:  I'll restate for the record that I 

22 don't think facts -- we're asking for facts -- are 

23 privileged.  

24      Q.  Can you describe for me how, looking at the two 

25 complaints, that the complaints are fair and consistent?  
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1      MS. DRABANDT:  Can you please reread the question 

2 or... 

3      MS. BERESFORD:  Sure.  

4      Q.  Looking at the San Altos complaint where the 

5 penalties sought are almost $850,000 for 44 days, and in 

6 Encinitas where the prosecution sought $430,000 in 

7 penalties for 141 days, can you please describe for me 

8 how that difference is fair and consistent?  

9      A.  I think both penalties were consistent with the 

10 penalty calculation methodology and enforcement policy.  

11      Q.  Can you please be more specific.  

12      A.  Both of them applied the penalty calculation 

13 methodology in accordance with the enforcement policy.  

14      Q.  In Encinitas ACL, in the Encinitas complaint 

15 did you have the discretion to allege specific 

16 violations for things like linear sediment controls, 

17 perimeter sediment controls?  

18      A.  Yes.  

19      MS. DRABANDT:  I was going to say objection, calls 

20 for legal conclusion but please answer.  

21      THE WITNESS:  Yes.  

22      MS. BERESFORD:  

23      Q.  Why did you not?  

24      MS. DRABANDT:  Objection.  Attorney-client 

25 privileged.  

March 9, 2016 
Item 12 

Supporting Document No. 09f



CHIARA CLEMENTE -  1/22/2016

800.697.3210
HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES

Page 54

1      MS. BERESFORD:  

2      Q.  So the answer I'm getting is the penalties are 

3 fair and consistent with the methodology but I can't 

4 tell you how.  

5      MS. DRABANDT:  Objection.  Argumentative.  

6      MS. BERESFORD:  I'm trying to find out how.  I'm 

7 trying to find out how.  I would love to know.  

8      Q.  Do you interpret fair and consistent, that 

9 complaints should be fair and consistent with each 

10 other?  

11      A.  So, first of all, you're skipping one word 

12 which is fair, firm and consistent.  Sorry.  

13      Q.  I will rephrase.  Does your interpretation of 

14 the enforcement policy that the policy enforcement be 

15 fair, firm and consistent, does that mean that 

16 complaints for the same type of penalties be fair, firm 

17 and consistent with each other?  

18      A.  That is something the Water Boards strive for, 

19 but recognizing the unique cases and -- yes.

20      Q.  So what are the unique facts in San Altos that 

21 resulted in 13 different violations where in Encinitas 

22 there was only two?

23      MS. DRABANDT:  Objection.  Attorney-client 

24 privileged.  

25      MS. BERESFORD:  I will restate that I don't think 
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1 facts are privileged.  

2      MS. BERESFORD:  I would like to mark this as 

3 Exhibit 3, please.                                  

4      Q.  Can you tell me what this document is?

5      A.  It is page 18 of the enforcement policy.  

6      Q.  It says "Multiple Day Violations"; is that 

7 correct?

8      A.  Correct.

9      Q.  Are you familiar with the multiple day 

10 violations policy in the enforcement policy?

11      A.  Yes.

12      Q.  Was this policy used in the Encinitas ACL?

13      A.  It was applied.

14      Q.  Was this policy applied on the San Altos ACL?

15      A.  No.

16      Q.  Why was that?  

17      A.  Because it states here that for violations that 

18 are assessed a civil liability on a per day basis, the 

19 initial liability shall not be assessed for each day up 

20 to 30 days.  So I guess it was applied.  

21      Q.  But continuing, "For violations that last more 

22 than 30 days, the daily assessment can be less than the 

23 calculated daily assessment."  

24      A.  Are you suggesting that each violation lasted 

25 more than 30 days?  
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1      Q.  I'm just asking you if it was applied.  

2      A.  So the multiple day violations language was 

3 considered in the developments of the calculations.  

4      Q.  Did you have the discretion in the San Altos 

5 complaint to allege a violation of lack of failure to 

6 implement BMPs from December 1 through December 31?  

7      A.  I don't believe I had that discretion because 

8 each violation lasted less than 30 days, or was alleged 

9 to have lasted less than 30 days.

10      Q.  What were the unique facts that were different 

11 here than what occurred in Encinitas?

12      MS. DRABANDT:  Objection.  Attorney-client 

13 privileged.  

14      MS. BERESFORD:  I'm asking for facts.  

15      THE WITNESS:  I think I can answer this one without 

16 disclosing confidential information.  

17      MS. DRABANDT:  Please do.  

18      THE WITNESS:  The Encinitas one alleges a longer 

19 period of noncompliance.  

20      MS. BERESFORD:  

21      Q.  Well, in this case, the San Altos, we had 

22 allegations of noncompliance starting on December 1 and 

23 at least multiple days through December and into 

24 January.  Could you have alleged that there were lack of 

25 failure to implement BMPs during that time?
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1      MS. DRABANDT:  Objection.  Calls for legal 

2 conclusion.  Please answer.  

3      THE WITNESS:  I would be speculating without 

4 knowing the case details that support the entire period 

5 of noncompliance.  

6      MS. BERESFORD:  

7      Q.  But in Encinitas you didn't have reports for 

8 every single day; isn't that correct?

9      A.  Correct.

10      Q.  Did you have reports for every single day in 

11 San Altos?  

12      A.  No.

13      Q.  So why are they different?

14      MS. DRABANDT:  Objection.  Vague.  Please don't 

15 answer anything that's attorney-client privileged.  

16      THE WITNESS:  Sorry.  

17      MS. BERESFORD:  

18      Q.  So sorry, what does that mean?

19      A.  I cannot answer it without disclosing 

20 attorney-client privileged information.  

21      Q.  Let's go back to -- was the whole council 

22 involved in the drafting of the Encinitas ACL?

23      A.  Yes.

24      Q.  I would like to go back to the complaint and 

25 Technical Analysis for the San Altos complaint, please.  
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1 I would like to look at page 30 of the Technical 

2 Analysis.  Going back to 29, this talks about violation 

3 number 3 for the San Altos site:  Failure to implement 

4 vehicle fluid leak BMPs.  Do you see that?  

5      A.  Uh-huh.  

6      Q.  Then going to page 30 it talks about the 

7 potential for harm.  

8      A.  Uh-huh.  

9      Q.  And that the selection of potential for harm 

10 was characterized as moderate; is that correct?  

11      A.  Uh-huh.  Yes.  Sorry.  

12      Q.  Mr. Melbourn testified that there was no 

13 discharge from the vehicles on the two days alleged.  Do 

14 you recall that testimony?  

15      A.  Yes.  

16      Q.  Can you please describe for me why the 

17 selection of potential for harm was moderate, that there 

18 was a substantial threat to beneficial uses?  

19      A.  Say that last question again.

20      Q.  Uh-huh.  Can you please explain to me why the 

21 potential for harm was identified as moderate, which is 

22 defined in the enforcement policy as the characteristics 

23 of the violation present a substantial threat to 

24 beneficial uses.  

25      MS. DRABANDT:  I'm objecting.  Vague because I 
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1 don't know if you're asking for the witness's 

2 recollection or if she's recalling Frank's testimony.  

3      MS. BERESFORD:  I'm asking for her knowledge.  I'm 

4 asking for her -- why was this chosen, based on her 

5 knowledge.  

6      MS. DRABANDT:  I'd object to anything that may be 

7 attorney-client privileged.  

8      THE WITNESS:  So you're saying the potential for 

9 harm for the site was moderate.  And the enforcement 

10 policy reads:  "The characteristics of the violation 

11 present a substantial threat to beneficial uses and/or 

12 the circumstances of the violation indicate a 

13 substantial potential for harm.  Most instances would be 

14 considered to present a moderate potential for harm."  

15 So I would defer to Frank as to the specific details as 

16 to why he selected moderate for that particular 

17 violation.  I can answer some of the factors in general 

18 terms that go into selecting a moderate.  

19      MS. BERESFORD:  

20      Q.  Did you discusses this particular selection 

21 with him for this violation?  

22      A.  I don't know if I did or not.  

23      Q.  Did you discuss any of the specific selections, 

24 penalty selections characterization?

25      A.  Yes.  So in my draft review I would discuss 
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1 areas that I considered either unsubstantiated or that 

2 raised questions and I would discuss those, but I don't 

3 specifically recall what areas we discussed.  

4      MS. BERESFORD:  Let's mark this, please, as  

5 Exhibit number 4.                                     

6      Q.  Can you please identify this document.  

7      A.  This is Exhibit Number 8 to the site's 

8 complaint -- or to the site's technical report, which is 

9 the December 15, 2014 Facility Inspection Report written 

10 by Wayne Chiu.  

11      Q.  Have you seen this document before?

12      A.  Yes, I believe so.  

13      Q.  If you could please turn to page 7 and look at 

14 photo 4.  Then down in the right-hand corner there's 

15 text that says "Photos 4 through 7 show completed 

16 building pads and adjacent slopes without any erosion 

17 controls."  Do you see that?

18      A.  Uh-huh.  

19      Q.  And then about six lines up from the bottom, 

20 part of the sentence reads "Photos 4 through 7 --" I'll 

21 start at the beginning.  "Sediment from completed lots 

22 and slopes in photos 4 through 7 transported to road in 

23 photo 8 lacking any erosion control measures during 

24 storm events, and inadequate runoff controls to reduce 

25 and prevent transport of sediment through site."  Do you 
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1 see that?

2      A.  Uh-huh.  

3      Q.  I'd like to then go to the findings on page 3.  

4      A.  Uh-huh.  

5      Q.  The findings say "Several areas were observed 

6 to be inactive without effective soil control.  See 

7 photos 4 through 7."  Do you see that?

8      A.  I see "Several areas were observed to be 

9 inactive, or could be scheduled to be inactive, without 

10 effective soil cover to control potential erosion," dot, 

11 dot, dot.  

12      Q.  So is photo 4 the basis for violation number 4:  

13 "Failure to have, implement erosion control BMPs in 

14 inactive areas"?  

15      A.  I'm sure it was part of the evidence that was 

16 put into the allegations of violation for failure to 

17 have adequate erosion control.  

18      Q.  Is photo 4 also used -- and I'm looking at the 

19 language now at the bottom of page 7, to have inadequate 

20 run-off controls?  

21      A.  So that's interesting.  I'm not quite sure I 

22 understand that sentence very well because -- let me 

23 read the sentence.  "Sediment from completed lots and 

24 slopes in photos 4 through 7 transported to road in 

25 photo 8 lacking any erosion control measures during 
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1 storm events, and inadequate runoff controls to reduce 

2 and prevent transport of sediment."  So I would have to 

3 look and see whether photo 8 refers to inadequate 

4 run-off controls.  

5      Q.  Photo 8 is right there on page 7.  Would you 

6 look at that?

7      A.  I would defer to the technical staff on this.  

8      Q.  Let's go back to page 3.  

9      A.  Of the inspection report?  

10      Q.  Yes, please.  Going to finding number 3, in 

11 reading that text would you agree that photo 4 was one 

12 of the basis to allege a violation of failure to have 

13 sufficient BMPs in an inactive area?    

14      A.  What I read from this is that -- let me finish 

15 reading it first, sorry.  So the only thing I can say 

16 with certainty is that photo 4 is evidence of 

17 effective -- of lacking effective soil cover for erosion 

18 control.  

19      Q.  Does the first sentence of finding 3 specify 

20 that it was for areas observed to be inactive?  

21      A.  Yes.  It says several areas were observed to be 

22 inactive.  And then the next sentence says "Several 

23 completed building pads and several inactive slopes 

24 lacked any effective soil cover."  

25      Q.  Then going to finding number 5, can you please 
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1 read that first sentence?

2      A.  "Several slopes throughout the site were 

3 observed to lack linear sediment controls along the toe 

4 and grade breaks of exposed slopes.  See photos 4 

5 through 7."  

6      Q.  So were photos 4 through 7 used as evidence to 

7 allege violations of failure to have linear sediment 

8 controls?

9      A.  Yes.

10      Q.  Were photos 4 through 7 used to support the 

11 alleged violation of failure to have effective soil 

12 cover for inactive areas?  Going back up to number 3. 

13      A.  Possibly.  

14      Q.  If you could please turn to page 4.  Finding 

15 number 7 says "Lack of effective run-on and run-off 

16 controls observed within and around the site which 

17 contributed to sediment discharges from the site.  See 

18 photos 4 and 14."  Do you see that?

19      A.  Uh-huh.  

20      Q.  So was photo 4 used as evidence for the 

21 allegation of failure to have effective run-on and 

22 run-off controls?

23      A.  Yes.  

24      Q.  If you go to number 6 above, please.  It says 

25 "Lack of effective perimeter sediment controls observed 
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1 which resulted in unauthorized sediment discharges from 

2 the site.  See photos 9 through 14."  

3      A.  I'm sorry, where are we?  

4      Q.  I'm sorry.  Page 4 of the exhibit.  

5      A.  Number 6?  

6      Q.  Number 6.  It says "Lack of effective perimeter 

7 sediment controls observed which resulted in 

8 unauthorized sediment discharges from the site.  See 

9 photos 9 through 14."  You see that?  

10      A.  Yes.  

11      Q.  So was photo 14 used as evidence to allege 

12 failure to have effective perimeter sediment controls?  

13      A.  Yes.  

14      Q.  And then going to number 7, photo 14, was that 

15 used to establish lack of effective run-on and run-off 

16 controls?  

17      A.  Yes.  

18      MS. BERESFORD:  Can we please mark this exhibit as 

19 number 5.                                              

20      Q.  Can you please state what Exhibit 5 is?

21      A.  This is Exhibit Number 18 to the Valencia 

22 technical report for the administrative civil liability 

23 complaint, which is a May 8, 2015 Facility Inspection 

24 Report conducted by Frank Melbourn.

25      Q.  Are you familiar with this document?  

March 9, 2016 
Item 12 

Supporting Document No. 09f



CHIARA CLEMENTE -  1/22/2016

800.697.3210
HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES

Page 65

1      A.  Yes.  

2      MS. BERESFORD:  I apologize.  Can we go off the 

3 record for a moment, please.  

4      (Recess.)

5      MS. BERESFORD:  

6      Q.  I would like to go back to -- is Exhibit 5 to 

7 the deposition Exhibit Number 18 to the ACL Technical 

8 Analysis?

9      A.  Yes.  

10      Q.  Yes, please.  Look at that.  I would like to 

11 look at page 6 which has photograph number 1.  

12      A.  Uh-huh.  

13      Q.  Was this photograph used as evidence to show 

14 the violation of failure to have sufficient linear 

15 sediment controls?

16      A.  I don't know.  

17      Q.  Looking at the third sentence underneath 

18 photograph number 1, it says "Displayed slopes in the 

19 photograph show signs of erosion, and were lacking 

20 erosion and sediment control BMPs at their base."  Is 

21 that discussing lack of linear sediment controls?  

22      A.  Yes.  But the question was, was it used in the 

23 violation.  

24      Q.  Okay.  So you believe it shows evidence of lack 

25 of linear sediment controls, but you don't know if that 
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1 was the basis for the violation for this day.  

2      A.  Correct.  

3      Q.  The second to the last sentence also says 

4 "There was an absence of run-on/run-off control BMPs."  

5 Do you see that?

6      A.  Yes.  

7      Q.  Do you know if these facts were used for the 

8 basis of alleging failure to have sufficient run-on and 

9 run-off control BMPs?  

10      A.  I do not know.  

11      Q.  Let's look at photograph number 2.  The second 

12 sentence says "The photograph also displays unprotected 

13 (absent erosion control BMPs) disturbed soil and a lack 

14 of sediment controls above street gutters."  Do you see 

15 that?

16      A.  Yes.

17      Q.  Do you think this photograph was used to 

18 establish lack of perimeter sediment controls at the 

19 site?  

20      A.  I do not know but I suspect so.  

21      Q.  If you can look at photograph number 3.  The 

22 second sentence says "The photograph displays a sediment 

23 discharge from disturbed construction areas into the 

24 street."  Does this show a failure to have sufficient 

25 linear sediment controls?  
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1      A.  I do not know.  

2      Q.  The next sentence says "Except the area with 

3 plastic sheeting, displayed slopes in the photograph 

4 show sign of erosion, and were lacking erosion and 

5 sediment control BMPs at their base."  

6      A.  So I believe the photo provides evidence of 

7 lacking erosion and sediment control BMPs at the base.  

8 I do not know if it was used in the allegations.  

9      Q.  The language is not always precise, so I didn't 

10 hear.  Do you think it shows failure to have sufficient 

11 linear sediment controls?  

12      A.  I would defer to technical staff.  

13      Q.  I have the same question for photograph   

14 number 4.  It says "The photograph displays disturbed 

15 soil without erosion control BMPs and sediment control 

16 BMPs."  Does that mean linear sediment control BMPs?

17      A.  I would defer to technical staff.

18      Q.  What other sediment control BMPs are there?

19      A.  I would defer to technical staff.  

20      Q.  I'm just saying in general.  If you call 

21 sediment controls, is there something different between 

22 sediment control BMPs and linear sediment control BMPs?  

23      A.  I don't know.  

24      Q.  Then I would have the same question about 

25 photograph number 6.  It says "The photograph displays 
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1 disturbed soil without erosion control BMPs and sediment 

2 control BMPs."  Does that mean linear sediment control 

3 BMPs?

4      A.  I would, once again, defer to technical staff.  

5 I do not know the answer.  

6      MS. BERESFORD:  Let's please mark this as Exhibit 

7 Number 6.                                            

8      Q.  Can you please identify exhibit number 6 for 

9 me.  

10      A.  This is Exhibit Number 19 to the technical 

11 report for the San Altos-Lemon Grove complaint.  It is a 

12 Facility Inspection Report for the site on May 13, 2015, 

13 conducted by -- or written by Wayne Chiu.  

14      Q.  Are you familiar with this document?

15      A.  I am.  

16      Q.  Can you please look at page 3?

17      A.  Page what?  

18      Q.  3.  Looking at finding number 3, at the bottom 

19 of page 3 it says "Several areas were observed to be 

20 inactive, or could be scheduled to be inactive, without 

21 effective soil cover to control potential erosion."  

22      A.  Uh-huh.  

23      Q.  "Several completed building pads and several 

24 inactive slopes (See photos 4 through 6) lacked any 

25 effective soil cover for erosion control."  
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1      A.  Uh-huh.  

2      Q.  Then if you go and look at pages -- page 7, 

3 photos 4 through 6.  And particularly photo 5 through 6.  

4      A.  Uh-huh.  

5      Q.  Were these photographs used to establish 

6 failure to have sufficient BMPs in inactive areas?  

7      A.  I would presume so but I do not know for sure.  

8      Q.  And then going back to page 4 up in the 

9 findings, paragraph number 5 says "Several slopes 

10 throughout the site were observed to lack linear 

11 sediment controls along the toe and grade breaks of 

12 exposed slopes (See photos 1, 5, 6, 8, 9, 11, and 12). 

13 So were photos 5 and 6 also used to establish failure to 

14 have sufficient linear sediment controls?  

15      A.  Yes.  Or it appears so.  

16      Q.  Paragraph 4 says "Active areas were observed to 

17 lack appropriate control BMPs (run-off control and soil 

18 stabilization) to prevent erosion during storm events.  

19 See photos 7 through 12."  You can look at photos 7 

20 through 12 on page 8.  Were those photos used to 

21 establish the violation of failure to have sufficient 

22 BMPs in active areas?  

23      A.  Sufficient erosion control BMPs?  

24      Q.  Yes.  

25      A.  Yes, I would presume so.
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1      Q.  Does finding number 4 also say that those 

2 photos were used to establish failure to have sufficient 

3 run-off control?  

4      A.  If those same photo numbers were alleged, can 

5 we just say that for all of them?  

6      Q.  Well, I'd like to but, unfortunately, I think 

7 we have to go through this process.  So were photos 7 

8 through 12 also used to establish failure to effectively 

9 manage run-off control?  

10      A.  Yes.  Run-on and run-off controls.  

11      Q.  And that's discussed in finding number 7 below; 

12 is that correct?

13      A.  Correct.  

14      Q.  Then going to finding number 6 states that 

15 "Lack of effective perimeter sediment controls observed 

16 (See photos 13 and 14)."  So was photo 14 also used to 

17 establish lack of effective perimeter sediment control?  

18      A.  Yes.  

19      Q.  And in finding number 7 below it says photo 14 

20 was also used to establish lack of effective run-on and 

21 run-off controls; is that correct?  

22      A.  Yes.  

23      MS. BERESFORD:  Can we please mark this as our next 

24 exhibit.

25      THE WITNESS:  Number 7.    
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1      MS. BERESFORD:  

2      Q.  Are you familiar with this document?

3      A.  I am.

4      Q.  Can you please say what it is?

5      A.  Exhibit 7 is pages 17 and 18 from the 

6 enforcement policy.  

7      Q.  I'd like to talk about the section that starts 

8 at the bottom of page 7 that says "Multiple Violations 

9 Resulting From the Same Incident."  It talks about 

10 where -- can you please describe for me this policy 

11 specific to Subsection C where it says the violation 

12 continues for more than one day.  Can you please explain 

13 how this enforcement policy works for that fact.  

14      A.  It's the one I'm most unclear about so I'm not 

15 sure I would be good to explain it.  

16      Q.  Who would be able to explain it then?

17      A.  So it would be my counsel.  Whenever we have 

18 questions regarding the interpretation of the 

19 enforcement policy we would defer to our counsel.  But 

20 basically, for the record, what the language is, is "For 

21 situations not addressed my statute, a single base 

22 liability amount can also be assessed for multiple 

23 violations at the discretion of the Water Boards, under 

24 the following circumstances."  And it lists multiple 

25 circumstances going on into page 18.  And number C is 
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1 "The violation continues for more than one day."  So 

2 that means under these circumstances, if the violations 

3 continue for more than one day, it's implying that the 

4 Water Board has the discretion to assign a single base 

5 liability amount.

6      Q.  Did San Altos have violations that continued 

7 for more than one day?

8      A.  They did.

9      Q.  Do you have the discretion to assign a single 

10 base liability amount to those violations?

11      MS. DRABANDT:  Calls for a legal conclusion.  You 

12 can answer.

13      THE WITNESS:  I can answer?  

14      MS. DRABANDT:  I'm not asking you to not answer.  

15      THE WITNESS:  So what you're referring to -- and 

16 this is why I find that "C" language confusing is 

17 because this is for multiple violations, but what you're 

18 really asking me to do is refer to the multiple day 

19 violations which is page 18.  

20      MS. BERESFORD:  

21      Q.  No.  I'm asking you to interpret this specific 

22 section.  

23      A.  Yeah.  And I've never applied the "C" to the 

24 multiple day violations.  And I would ask counsel, if 

25 they thought it was appropriate, if the Water Board 
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1 wanted to use its discretion on this situation.  

2      Q.  Did you discuss this issue put together,     

3 subsection C, with Mr. Melbourn?

4      A.  No.  

5      Q.  How about subsection D?  It says "When 

6 violations are not independent of one another or are not 

7 substantially distinguishable."  Is it your 

8 understanding that this policy that we have multiple 

9 violations that are not substantially distinguishable 

10 that you can establish a single base liability?  

11      A.  Yes.  

12      Q.  In your opinion were there violations in the 

13 San Altos case that were not substantially 

14 distinguishable?

15      MS. DRABANDT:  Objection.  Calls for legal 

16 conclusion.  Attorney-client privileged.  

17      MS. BERESFORD:  Are you directing her not to 

18 answer?  

19      MS. DRABANDT:  Yeah.  

20      MS. BERESFORD:  Just to be clear for the record, 

21 you've stated a lot of attorney-client privileged 

22 objections.  I have interpreted those to mean that 

23 you're directing her not to answer.  Is that a correct 

24 interpretation of your objection?  

25      MS. DRABANDT:  Correct.  
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1      MS. BERESFORD:  

2      Q.  Then going on to "E," it says "A single act may 

3 violate multiple requirements, and therefore constitute 

4 multiple violations."  There's some language in the 

5 middle of the paragraph.  And the final sentence of that 

6 paragraph says "Such an act would constitute three 

7 distinct violations that may be addressed with a single 

8 base liability amount."  Do you see that?  

9      A.  Yes.  

10      Q.  In your opinion, were there individual acts in 

11 the San Altos case that constituted multiple violations?  

12      MS. DRABANDT:  Objection.  Calls for legal 

13 conclusion.  

14      Please answer anything that is not attorney-client 

15 privileged.  

16      THE WITNESS:  Can you restate the question.  

17      MS. BERESFORD:  

18      Q.  Yes.  

19      MS. BERESFORD:  Can you please read it back for me.  

20      (The question is read by the reporter.)

21      THE WITNESS:  Yes.  

22      MS. BERESFORD:  

23      Q.  Can you please state what those were?  

24      A.  I think you gave examples of some of them with 

25 the prior pictures.  
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1      Q.  Did you assign a single base liability amount 

2 for the single acts?  

3      A.  Yes.  

4      Q.  Can you please state what those were?  

5      A.  Which ones that we assigned single liabilities 

6 for single acts?  

7      Q.  Right.  

8      A.  I defer to technical staff.  But I think you're 

9 referring to some overlap between a perimeter control 

10 and was it linear --

11      Q.  Linear sediment control.  And please correct 

12 me.  I read this policy to say if you're a single act 

13 that rolls out multiple violations, you have the 

14 discretion to just allege one violation or one penalty 

15 for all of them.  Do you interpret that the same way?

16      MS. DRABANDT:  Objection.  Calls for legal 

17 conclusion.  

18      Please continue.  

19      THE WITNESS:  Except where each of those violations 

20 result in a distinguishable economic benefit to the 

21 violator, just for clarification.  

22      MS. BERESFORD:  

23      Q.  Where does that say that that's a 

24 differentiation for this subsection D?

25      A.  That's the second paragraph after "E."  
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1      Q.  So I want to be clear on your testimony.  You 

2 indicated that you felt there were single acts that 

3 resulted in multiple violations in the San Altos case; 

4 is that correct?

5      A.  Correct.

6      Q.  You did not consolidate them for one penalty 

7 because they each resulted in a distinguishable economic 

8 benefit?

9      A.  Sorry.  I'm glad you clarified.

10      MS. DRABANDT:  Objection.  Misstates testimony.  

11 Can you please rephrase the question.  

12      MS. BERESFORD:  I'm trying to get a better 

13 understanding of her testimony.  

14      THE WITNESS:  Sorry.  What I heard the question to 

15 be was did we have the discretion, and my answer was 

16 yes, except in instances where the multiple violations 

17 each result in a distinguishable economic benefits to 

18 the violator.  Not specific to the individual case 

19 here.  

20      MS. BERESFORD:  

21      Q.  Very good.  Let's go back to the case here.  I 

22 think you said -- and please correct me, I don't want to 

23 misstate your testimony -- that did you think in the  

24 San Altos matter that there were single acts that 

25 resulted in multiple violations; is that correct?  
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1      A.  Yes.  And to clarify, what we're referring to 

2 is there are pictures that refer to multiple violations, 

3 but the record may allude to other acts as well.  

4      Q.  In the San Altos case did you consolidate any 

5 violations to one penalty based on a single act?  

6      MS. DRABANDT:  Objection.  Please answer anything 

7 that is not attorney-client privileged.  

8      THE WITNESS:  So you could interpret it that way 

9 according to the enforcement policy.  So for example, if 

10 the facility has violated the same requirement at one or 

11 more locations within the facility, you could say that 

12 we did consolidate all those acts into a single 

13 violation for that day.  

14      MS. BERESFORD:  

15      Q.  Going to "E," we were talking specifically 

16 about that the photographs showed facts that were 

17 alleged to demonstrate lack of perimeter control, lack 

18 of linear sediment control; that there were some overlap 

19 in some of the violations; is that correct?  

20      A.  Yeah.  But just again for clarification, the 

21 example in section E refers to a situation where a 

22 failure resulted in multiple violations of presumably 

23 different permits.  Just a distinction.

24      Q.  So you think subsection E only applies to 

25 different permits?  
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1      A.  Not necessarily.  But the example alludes to 

2 that.  

3      Q.  Okay.  But can subsection E be used to 

4 consolidate violations with one permit?  

5      A.  Yes.  

6      Q.  So going back to the San Altos case, were there 

7 individual acts that resulted in multiple violations?  

8      MS. DRABANDT:  Objection.  Calls for legal 

9 conclusion.  

10      Please answer.  

11      THE WITNESS:  There appears to have been photos 

12 cited where we are able to determine that there were 

13 multiple violations that were not counted as the same 

14 incident.  

15      MS. BERESFORD:  

16      Q.  But under subsection E you had the discretion 

17 to consolidate those to one violation; is that correct?  

18      A.  We do have that discretion.  

19      Q.  Did you do that for the San Altos case?

20      A.  No.  

21      Q.  Can you tell me why not?  

22      MS. DRABANDT:  Objection.  

23      In your answer please don't disclose anything that 

24 is attorney-client privileged.  

25      THE WITNESS:  I cannot disclose anything.  
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1      MS. BERESFORD:  

2      Q.  So you can't tell me any facts as to why you 

3 did not consolidate those.  

4      A.  Correct.  

5      Q.  Did you consolidate multiple violations in the 

6 Encinitas ACL into one ongoing violation?  

7      A.  Yes.  

8      Q.  Can you state the unique facts of San Altos 

9 where that did not occur in the San Altos case?

10      A.  No.  Sorry.  I cannot state it without 

11 disclosing attorney-client privileged information.

12      MS. DRABANDT:  Thank you for clarifying.  

13      MS. BERESFORD:  I think we are nearing the end.  I 

14 apologize, but if you give me another five minutes we 

15 will talk and hopefully wrap up shortly.  

16      (Recess.)

17      MS. BERESFORD:  Back on the record.  Just a couple 

18 of final questions.  

19      Q.  You mentioned earlier that the supervisors of 

20 the compliance assurance unit participated in round 

21 tables to discuss various issues, including the 

22 enforcement policy?

23      A.  So the enforcement coordinators participate in 

24 round tables and have done like an enforcement 

25 conference or trainings to discuss implementation of the 
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1 enforcement policy.

2      Q.  Does legal counsel always participate in those 

3 round tables?  

4      A.  Our enforcement legal counsel does.  They put 

5 it on.  

6      Q.  Who is Eric Becker?

7      A.  Eric Becker is the -- could you be more 

8 specific with the question?  Sorry.  I know it's a 

9 simple question.  

10      Q.  Sure.  If you review -- I apologize for the 

11 exhibit numbers but I believe he signed -- 

12      A.  The inspection report for Wayne Chiu.

13      Q.  For the record, let me finish.  I know you know 

14 what I'm talking about, but it's better for the record 

15 if I have a clear question.  So if you refer to Exhibit 

16 Number 19 of the technical ACL, which I believe is 

17 Exhibit Number 6 to the deposition, Mr. Chiu's 

18 inspection report was signed by Eric Becker.  

19      A.  Yes.

20      Q.  Additionally, I believe the December 15 

21 inspection report by Mr. Chiu, which is also an exhibit 

22 to the deposition, was signed by Mr. Becker.  So that's 

23 how we see Mr. Becker.  Can you tell us who Mr. Becker 

24 is?  

25      A.  At the time that these inspection reports were 

March 9, 2016 
Item 12 

Supporting Document No. 09f



CHIARA CLEMENTE -  1/22/2016

800.697.3210
HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES

Page 81

1 written -- at the time that these inspection reports 

2 were written Mr. Chiu was Mr. Becker's direct report.  

3 And at that time, Mr. Becker was the supervisor of one 

4 of the watershed units overseeing the stormwater 

5 compliance industrial, construction, municipal.  

6      Q.  Did you also review Mr. Chiu's inspection 

7 reports before they went out?

8      A.  I might have.  I don't know.  

9      Q.  But you have since reviewed them after the 

10 fact.  

11      A.  Yes.  

12      Q.  Was Mr. Becker involved in drafting the 

13 complaint against San Altos?  

14      A.  I don't think so.  

15      MS. BERESFORD:  I don't have any other questions at 

16 this time.  Do you have any questions, Laura?  

17      MS. DRABANDT:  I do.  Can we please have a few 

18 minutes?  

19      MS. BERESFORD:  Sure.  

20      MS. DRABANDT:  Thank you.  

21      (Recess.) 

22      MS. DRABANDT:  We are back on the record.  

23                      -EXAMINATION-

24      BY MS. DRABANDT:

25      Q.  I have a few questions for you, Chiara.  Are 
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1 you familiar with the subpoenas requiring document 

2 production issued to Wayne Chiu and Frank Melbourn?

3      A.  I am.

4      Q.  Are you familiar with the documents that were 

5 produced?  

6      A.  Yes.

7      Q.  Do you believe there are any documents related 

8 to inspecting this site that are not contained in that 

9 document production?  

10      A.  No.  

11      Q.  Earlier questions referenced did you allege.  I 

12 wanted to ask you, in your mind how did you interpret 

13 that?  Did you personally allege violations in the 

14 Valencia Hills complaint?  

15      A.  No.  When I refer to allegations I refer on 

16 behalf of the prosecution team.  

17      MS. BERESFORD:  For clarification, when I said you 

18 I meant the prosecution team.  And I apologize for that 

19 confusion.  

20      MS. DRABANDT:  That's what we thought.  Just 

21 clarifying.  Thank you.  

22      Q.  There were also mentions of unique facts, 

23 particularly in regards to the methodology used, 

24 generally speaking, in enforcement cases, and I wanted 

25 to find out:  For the Encinitas matter you reviewed the 
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1 complaint methodology, correct?  

2      A.  Correct.  

3      Q.  Did you see any specific facts that were 

4 contained in the methodology?  

5      A.  I think the specific facts are identified in 

6 the technical report.

7      Q.  Similar question for San Altos, Valencia Hills.  

8 Did you review the methodology?

9      A.  Yes.

10      Q.  Do you have a similar statement regarding facts 

11 for that matter?  

12      A.  Yes.  The facts are alleged in the technical 

13 report.  

14      MS. DRABANDT:  That concludes my questions.  

15      MS. BERESFORD:  Let's follow up and state on the 

16 record how we're going to proceed in getting the 

17 transcript to the deponent, reviewed, et cetera.  So the 

18 court reporter is going to complete the transcript.  The 

19 court reporter company will mail it directly to 

20 Miss Clemente for arrival Tuesday morning.  Hopefully in 

21 the 10 a.m. to noontime range will be their goal.     

22      Miss Clemente has agreed to review the transcript 

23 and make any changes to the extent there are any and 

24 sign the verification page.  She will send a copy of 

25 that verification page to counsel for San Altos.  She'll 
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1 attempt to do that by close of business on next 

2 Thursday, which I believe is January 28th.  And then put 

3 the original in the mail so that the original transcript 

4 with the verification page, errata page arrives at the 

5 offices of Opper & Varco by close of business on Friday, 

6 next Friday.  In a week.  

7      Does counsel stipulate that the original transcript 

8 can be held in the possession of Opper & Varco, and if 

9 for some reason is lost or destroyed that a copy can be 

10 used?  

11      MS. DRABANDT:  Yes.  

12      MS. BERESFORD:  Are we clear on the review process.  

13 I just want to say one more thing also on the record.  

14 Mr. Melbourn returned to our offices the deposition 

15 transcripts for Mr. Melbourn's deposition and Mr. Chiu's 

16 deposition, and he returned those errata pages, 

17 verification pages.  Opper & Varco is not expected to 

18 provide those copies to Water Board counsel.  

19 Mr. Melbourn is going to provide copies of those two 

20 pages to Water Board counsel; is that correct?  

21      MR. MELBOURN:  Correct.  

22      MS. BERESFORD:  I think we're concluded.  Thank you 

23 very much.  

24      (The proceedings concluded at 12:02 p.m.) 

25                           ***

March 9, 2016 
Item 12 

Supporting Document No. 09f



March 9, 2016 
Item 12 

Supporting Document No. 09f



CHIARA CLEMENTE -  1/22/2016

800.697.3210
HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES

Page 86

1 STATE OF CALIFORNIA ) ss

2

3      I, Marc Volz, CSR 2863, RPR, CRR, do hereby 

4 declare:

5      That, prior to being examined, the witness named in 

6 the foregoing deposition was by me duly sworn pursuant 

7 to Section 2093(b) and 2094 of the Code of Civil 

8 Procedure;  

9      That said deposition was taken down by me in 

10 shorthand at the time and place therein named and 

11 thereafter reduced to text under my direction.

12      I further declare that I have no interest in the 

13 event of the action.

14      I declare under penalty of perjury under the laws 

15 of the State of California that the foregoing is true 

16 and correct.

17      

18      

19      WITNESS my hand this ______________ day of 

20 __________________________, _________.

21

22

23 _____________________________________
MARC VOLZ, CSR NO. 2863, RPR, CRR

24

25
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1   

2                             ERRATA SHEET

3   

4   

5   I declare under penalty of perjury that I have read the

6   foregoing ________ pages of my testimony, taken

7   on ____________________________ (date) at

8   _____________________(city), ____________________(state),

9

10   and that the same is a true record of the testimony given 

11   by me at the time and place herein 

12   above set forth, with the following exceptions:

13   

14   Page  Line   Should read:                      Reason for Change:**
                                         (See below before completion)

15   

16   ___  ___     ____________________________     _____________________

17                ____________________________     _____________________

18   ___  ___     ____________________________     _____________________   

19                ____________________________     _____________________

20   ___  ___     ____________________________     _____________________   

21                ____________________________     _____________________

22   ___  ___     ____________________________     _____________________   

23                ____________________________     _____________________

24   ___  ___     ____________________________     _____________________  

25                ____________________________     _____________________ 
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1                             ERRATA SHEET  

2    Page  Line   Should read:                     Reason for Change:**
                                         (See below before completion)

3     

4    ___  ___     ____________________________     _____________________

5                 ____________________________     _____________________

6    ___  ___     ____________________________     _____________________       

7                 ____________________________     _____________________

8    ___  ___     ____________________________     _____________________   

9                 ____________________________     _____________________

10    ___  ___     ____________________________     _____________________   

11                 ____________________________     _____________________

12    ___  ___     ____________________________     _____________________  

13                 ____________________________     _____________________ 

14    ___  ___     ____________________________     _____________________

15                 ____________________________     _____________________

16    ___  ___     ____________________________     _____________________

17

18   Date:  ____________      ___________________________________
                                  Signature of  Witness

19   
                           ___________________________________

20                                   Name Typed or Printed

21   

22    **THE "REASON FOR CHANGE" COLUMN SHOULD ONLY BE COMPLETED 

23      FOR FEDERAL DISTRICT OR BANKRUPTCY COURT MATTERS (FRCP

24      RULE 30(e)).  THIS COLUMN SHOULD NOT BE COMPLETED FOR

25      STATE COURT ACTIONS.
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