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ATTACHMENT B 
 


Technical Comments on San Diego Regional Water Quality Control Board Tentative 
Order No. R9-2009-0002 , dated March 13, 2009 & Tentative Updates to the March 13, 


2009 Public Release Draft of Said Order, Updates as of May 5, 2009 
NPDES No. CAS 0108740 


 
Submitted By: City of Dana Point 


Contact: Brad Fowler or Lisa Zawaski: 949-248-3554 
 


Tentative Order = T.O. 
Tentative Updates = T.U. 
Supplemental Fact Sheet = S.F.S 
 
1. T.O., page 2, #2, the last statement, “These water quality standards must be complied with at 


all times, irrespective of the source and manner of discharge.” This is in conflict with the 
intent expressed by Regional Water Quality control Board (RWQCB) Staff during numerous 
workshops, the Amendment to the Water Quality Control Plan for the San Diego Basin (9) to 
incorporate implementation provisions for indicator bacteria water quality objectives to 
account for loading from natural, uncontrollable sources within the context of a Total 
Maximum Daily Load, Resolution, R9-2008-0028, as well as subsequently updates in 
Sections C.1., C.3., D.4., etc. as identified in the T.U. The City feels that the intent of the 
paragraph is preserved with the removal of this sentence. Please remove said sentence. 


2. T.O., page 6 #13, The City disagrees with the statement “…. The risks typically associated 
with properly managed infiltration of runoff (especially from residential land use areas are 
not significant.” Please provide scientific data supporting this statement, appropriate for the 
soil and geologic conditions found in south Orange County, including an economic 
evaluation or delete this statement. From experience, the City has found that many of the 
“management techniques” identified to address the existing clay soils and risks and liabilities 
associated with landslides have made infiltration for certain projects economically infeasible 
with a high level of risk of which the City cannot pursue nor approve. 


3. T.O. page 7, #d. As this T.O. is significantly different than the current permit, we request a 
longer time to effectively and efficiently update our programs. There are some significant 
issues that will affect our constituencies in significant ways and the development process 
must allow time for outreach to garner support. We suggest that you allow 18-24 months in 
lieu of proposed 12, acknowledging the historical successes of south Orange County 
copermittees working together, garnering stakeholder support and producing quality 
products. 


4. T.O., page 9 e. Industrial sites are regulated under a State issued Industrial General Permit. 
Why are requirements addressed here rather than under the industrial permit, resulting in 
redundancy and confusion? We feel any requirement relating to the regulated industrial sites 
should be omitted from this Permit and be addressed in the Industrial Permit. We understand 
that the Industrial Permit is due for renewal and this would be an appropriate time for 
RWQCB to suggest requirements to be included in the new Order. 
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5. T.O. page 14 & S.F.S. page 18– FETDs. We continue to disagree with the Discussion of 
Finding E.9. We feel that it is appropriate to regulate FETDs within the MS4 Permit, as these 
facilities are installed and operated to meet the requirements of the Permit and are part of the 
MS4 system. 


 In addition to our previous concerns regarding FETDs provided in Exhibits 1 and 2 of 
Attachment A, we offer the following comments in regards to the current FETD language 
provided in this draft: 


      We encourage consistency and encourage you to consider the language that was proposed in 
the recent Region 8 draft which captures the intent of the first reiteration of FETD language 
which we saw in the first draft of this Permit back in 2007.  We will also note that the 
copermittees were working on potential FETD language with previous Permit staff during the 
first draft Permit process, prior to postponement by the Board, which is significantly similar 
to the draft language found in the Region 8 draft, and therefore we support it.  The draft 
language in Region 8’s Order is provided below for consideration: 


            “Discharges from facilities that extract, treat and discharge water diverted from 
waters of the U.S: These discharges shall meet the following conditions: (1) The 
discharges to waters of the US must not contain pollutants added by the treatment 
process or pollutants in greater concentration or load than the influent; (2) the 
discharge must not cause or contribute to a condition of erosion; (3) The extraction 
and treatment must be in compliance with Section 404 of the Clean Water Act; and 
(4) Conduct Monitoring in accordance with Monitoring and Reporting Program 
attached to this Order.” 


      Please note we suggest the one minor modification to the language in the Region 8 draft, 
which is underlined. 


 Please also note that the existing 401 Certification and Grant Agreement for our existing Salt 
Creek Ozone Treatment Facility are also attached for reference in Exhibit B-2 & B-3, 
respectively. 


6. T.O. Page 15, #11 -303(d) list – We suggest that you clarify which water bodies are impacted 
by the listed pollutants, as we are aware that not all waterbodies in south Orange County are 
impaired by each of the pollutants listed. 


7. T.O. Page 15, #12 The City believes and agrees with statements made by certain RWQCB 
staff and State Water Resource Control Board (SWRCB) staff during workshops that the 
language regarding TMLD and WLAs may be  premature and should be omitted from the 
Permit at this time since there are no TMDLs that are approved by the State, Office of 
Administrative Law and/or EPA to date. The City also deems it necessary for TMDL staff 
and Permit staff to work together to incorporate the TMDLs into the permit at the appropriate 
time to retain the intent and implementation strategies that were developed thought the 
several year TMDL development process. Prior to incorporating TMDLs into the Permit, we 
suggest that the permit writers work with TMDL staff and also refer to the strategically 
developed implementation plan(s) that were developed as part of the TMDL. 


8. T.O. page 18, #5 & page 20 #5 – “As ASBS’s or SWQPA’s are already regulated separately 
by the Sate Board, page 18 #5 and Page 20 #5 are redundant and should be deleted from the 
MS4 Permit.” 
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9. T.O. page 19, #2– The removal of landscape irrigation, irrigation water and lawn watering 
for the list of exempted discharges is problematic and we are concerned that the tentative 
prohibition will diminish public support of the Permit and the City’s water quality protection 
program. Our residents and businesses will not accept that, without proof, potable water 
running over grass is a pollutant worthy of illegal declaration.  


 Regarding urban runoff from over-irrigation, please note that copermittees and water districts 
are working aggressively and cooperatively to address this issue. Please see the attached 
excerpts from South Coast Water District Water Conservation Ordinance (No. 206) that has 
already been adopted (Exhibit B-1), covering the majority of Dana Point and parts of Laguna 
Beach and San Clemente. As we have discussed with your staff, all water districts have or 
will be adopting similar ordinances. Also, significant water rate increases (34% plus 
proposed for SCWD, effective July 1, upon approval) and allocations are on the way. 


 Please reconsider whether this comprehensive water conservation approach, along with the 
new AB1881 requirements that will address new developments, will suffice to address the 
concern of urban runoff from over-irrigation for this Permit cycle, in lieu of the elimination 
of the exemption. 


 We all want to reduce runoff carrying pollutants in dry weather and we feel that our proposed 
approach will receive greater public acceptance and commensurate results without 
stimulating blow back and rejection by a significant segment of the public, which could 
result in stalling or setting us back in our efforts to progress in improvements in water 
quality. 


10. Page 38f.c. – given the options for verification in (c), the word “inspection” in (iii), (iv), (v), 
(vi), (vii) (viii), and (ix) should be changed to “verification” for consistency, please. 


11. T.O. Page 47, (b) iii – The requirement for slope stabilization on all active slopes during rain 
events regardless of season does not appear to be consistent with the proposed General 
Construction Permit; nor is practical in many situations. We suggest that the language in the 
proposed General Construction Permit be reviewed so that this language can be revised to 
allow flexibility in implementation of erosion and sedimentation control while keeping with 
the intent of keeping sediment and pollutants on site. 


12. T.O. Page 50 g.1 Please clarify what the RWQCB intends to do with the information 
provided in the proposed reporting of construction sites with stop work order or high 
enforcement due to stormwater violations. This information is already reported annually in 
the annual report. Unless the RWQCB intends to effectively use this instantaneous 
information, this requirement is an additional administrative task without perceived 
commensurate benefit. Historically, we know that Dana Point and other south Orange County 
Permittees have been very proactive in coordinating with RWQCB regarding the regulation 
construction sites when needed, including setting up pre-rainy season inspections with 
RWQCB staff and contractors at high priority sites and also requesting assistance or 
guidance when challenging issues arise. 


13. T.O. Page 50 g.2. The requirement to annually notify the Regional Board of all construction 
sites with “potential” violations is questioned. Virtually every site could fit into this 
“potential” category at some point, and basically we would be sending the entire construction 
site inventory.  The term “potential” is too hard to define and will lead to widely varying 
compliance of copermittees. Please remove this requirement. 
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14. T.O. Page 67 & 68, b. The last sentence conflicts with the previous sentences which indicates 
that GIS is “highly recommended”. If GIS is not used, the layers cannot be submitted. We 
suggest the modification: “The GIS layers of the MS4 map or a hard copy of map, if GIS is 
not used, must be submitted with the updated Jurisdictional……”. 


15. T.O. Page 70, (2), As the water districts serving the City of Dana Point (South Coast Water 
District, Moulton Niguel Water District and San Juan Capistrano Utilities) are charged with 
the responsibility of regulating sanitary sewer overflows and serve as the primary spill 
prevention and response coordination authority, we request that the Regional Board remove 
this provision so as to reduce duplicity of effort, confusion and the implementation of 
unnecessary control activities, when an effective program is already in place and regulated. 


16. T.O. Page 70 (1) and page 71 b. The City believes that it would be prudent to update 
Watershed Runoff Management Plans (WRMPs) concurrently with TMDL bacteria load 
reduction plans (BLRP) or comprehensive load reduction plans (CLRP), as they will most 
likely be one comprehensive document. This makes sense as the watershed management 
areas are consistent with TMDL waterbodies. As we have WRMPs in place and are 
implementing them, we suggest revising the timeframe for updates to be concurrent with the 
development of the BLRP/CLRPs to maximize efficiency. Please also coordinate this effort 
with your fellow TMDL staff, as we as copermittees have already drafted a outline of these 
plans. 


The same comments apply to the watershed map. It is prudent that we create a map that can 
be used for watershed and TMDL planning and implementation and we request that you 
allow flexibility in the timeframe for development of the map so that the copermttiees can 
effectively and efficiently prepare a map that will meet TMDL planning requirements. 


17. T.O., page 74, (e) (2) RWQCB staff and copermittees agreed to delete the word “each” from 
this section. 


18. T.O., page 85, #3 Annual Reports – During conversations and workshop with RWQCB staff, 
both RWQCB staff and copermittees agreed that it makes sense to add some language 
providing flexibility and allowing copermittees to propose an alternative report format and/or 
annual submittal dates for review and approval by RWQCB. We support language to this 
effect and look forward to seeing it in a subsequent draft or errata. 


19. S.F.S. Page 19 – No TMDLs have been approved by State Board, Office of Administrative 
Law and/or EPA and therefore this Finding and other references to WLA or TMDLs should 
be omitted. 


  
 





































































































































































































































































































































































































































































































































 
 


EXHIBIT B-1 
 


EXCERPTS FROM SOUTH COAST WATER DISTRICT WATER CONSERVATION 
ORDINANCE (NO. 206) 


 
Section IV:  Definitions 
 
Item 2.  Irrigation-Related Definitions 
 
d.  “Minimal Irrigation Water Flow or Runoff” is exceeded when water flows into the street and 
enters the nearest storm drain.  Minimal levels of irrigation water flow or runoff would include water that 
tops the curb, flows into the gutter, but does not enter the storm drain. 
 
Section VI(A):  Permanent Water Conservation Measures 
 
Item 1.  General Restriction – Residential, Commercial and Public Customers 
 
b.1.  Limits on Watering Duration - no more than 10 minutes per valve per cycle.   
 
b.4.  Outdoor watering cannot result in runoff that exceeds “minimal” levels.  Minimal levels are 
exceeded when water enters the street and flows into the nearest storm drain.   
 
c. Minimal Water Flow or Runoff from Irrigation:  It is prohibited to water lawns, landscaping and 
vegetated areas in a manner that causes or allows more than a minimal amount of water flow or runoff 
onto an adjoining sidewalk, driveway, street, alley, gutter, ditch or other property.  


1.  Water flow or runoff shall exceed “minimal” levels when the water enters   the street and 
flows into the nearest storm drain.   
2.  Minimal levels of water flow or runoff would include irrigation water that tops the curb, flows 
into the gutter, but does not enter the storm drain.  


 
f.  No hosing or Washing Down Hard or Paved Surfaces 


1.  It is prohibited to hose or wash down hard or paved surfaces, such as sidewalks, walkways, 
driveways, parking areas, tennis courts, patios or alleys. 
2.  When it is necessary to hose or wash down hard or paved surfaces to alleviate safety or 
sanitary hazards, the following may be used: 
 a.  Hand-held bucket or similar container 
 b.  Hand-held hose equipped with a positive self-closing nozzle 
 c.  Low-volume high-pressure cleaning machine, preferably equipped to recycle 
      used water. 


 
g.  No Hosing or Washing Down Vehicles:  It is prohibited to use water to hose or wash down a 
motorized or non-motorized vehicle. 
 1.  exempt 
  a.  Use of a hand-held bucket or similar container      


b.  Use of a hand-held hose equipped with a positive self-closing nozzle 
 
j.4.  All existing commercial car-wash facilities shall retrofit to systems that re-circulate wash water by 
January 1, 2012.  
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California Regional Water Quality Control Board
 
San Diego Region 


Linda S. Adams 
Over 50 Years Serving San Diego, Orange, and Riverside Counties	 Arnold Schwarzenegger 


Secretary for 
GovernorE:nvironmental Protection Recipient of the 2004 Environmental Award for Outstanding Achievement from USEPA 


9174 Sky Park Court, Suite 100, San Diego, California 9212}-4353 
(858) 467-2952· Fax (858) 571-6972 


http://www.waterboards.ca.gov/sandiego 


October 20, 2008 


CERTIFIED MAil 
7007 0710 0000 57634960Lisa Zawaski 
In reply refer to: City of Dana Point 
NWU:18-2002145.02:cloflen 33282 Golden Lantern 


Dana Point, CA 92629-0805 
CIWQS: 
Place No. 260014


Dear Ms. Zawaski: 


SUBJECT:	 Amendments to CWA Section 401 Water Quality Certification 
NO.02C-145 


On July 31,2008 the California Regional Water Quality Control Board, San Diego 
Region (Regional Board) received a request from the City of Dana Point to amend the 
Salt Creek Ozone Treatment Facility (Project) Section 401 Water Quality Certification, 
File No. 02C-145 (Certification), to modify the monitoring and reporting requirements for 
Nitrate and Ammonia. 


The Project is a dry-weather storm drain treatment facility that uses ozone to treat up to 
1000 gallons per minute of dry weather flows prior to discharge at Salt Creek beach. 
The City of Dana Point proposes to reduce influent and effluent monitoring of Nitrate 
and Ammonia for the Project from monthly to every other month, and reduce reporting 
from quarterly to annually. The City of Dana Point is requesting an amendment to the 
Certification for these reductions. 


After review of the Project's file, the past monitoring data for Nitrate and Ammonia and 
a site visit on October 2nd 


, we concur that the proposed changes are reasonable 
modifications to the original Section 401 Water Quality Certification. As a result, the 
Section 401 Water Quality Certification for the Salt Creek Ozone Treatment Facility has 
been amended to reflect the proposed changes. The amendments are included as 
Enclosure 1. 


The heading portion of this letter includes a Regional Board code number noted after 
"In reply refer to:" In order to assist us in the processing of your correspondence please 
include this code number in the heading or subject line portion of all correspondence 
and reports to the Regional Board pertaining to this matter. If you have any questions 
regarding this notification, please contact Chad Loflen at (858) 467-2727 or 
c1oflen@waterboards.ca.gov. 


California Environmental Protection Agency 


o Recycled Paper 



lzawaski

Text Box

Exhibit B-2, 401 Certification for Salt Creek Facility







Lisa Zawaski - 2 - October 20, 2008 
02C-145 Amendment No. 3 


Respectfully, 


%!:~ 
Executive Officer 


Enclosures 


1. Addendum NO.3 to Clean Water Act Section 401 Water Quality Certification No. 
02C-145. 
2. Addendum NO.2 to Clean Water Act Section 401 Water Quality Certification No. 
02C-145, dated November 09,2006. 
3. Addendum NO.1 to Clean Water Act Section 401 Water Quality Certification No. 
02C-145, dated July 15, 2005. 
3. Clean Water Act Section 401 Water Quality Certification No. 02C-145, dated April 
18,2003. 


cc (via email only): 


Stephanie Hall, US Army Corps of Engineers Regulatory Branch, Los Angeles CA
 
Stephanie.j.hall@usace.army.mil
 


Bill Orme, State Water Resources Control Board, Division of Water, Quality 401 Water
 
Quality Certification and Wetlands Unit,
 
BOrme@waterboards.ca.gov
 


California Environmental Protection Agency 


{J Recycled Paper 
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD, 
SAN DIEGO REGION 


ADDENDUM NO.3 TO 


CLEAN WATER ACT SECTION 401 
WATER QUALITY CERTIFICATION NO. 02C-145 


FOR 


SALT CREEK OZONE TREATMENT FACILITY 


Condition II.B.3(e) is modified: 


The City shall submit annual quarterly monitoring reports to the Regional 
Board on or before December 15th


, with the first annual report due on 
or before December 15th 2009. Annual reports shall be submitted 
until such a time the Regional Board deems sufficient to determine the 
level of impact from the discharges. Data shall be included in an 
electronic format. The first quarterly report shall be due within 60 days of 
initiation of discharge from the treatment facility, unless notified by the 
Regional Board of an appropriate later submittal date. 


Condition II.B.3(g) is modified: 


The water quality monitoring program shall include monitoring for nitrate 
and ammonia in influent and effluent samples of the Salt Creek Treatment 
Facility in accordance with the frequencies below. 


Parameter Reporting Unit Monitoring Frequency 


Nitrate mg/L Every Other Month. 
Ammonia mg/L Monthly. Effluent samples 


shall be collected at a time 
following influent samples that 
approximates the treatment 
duration in order to effectively 
assess the effect of the facility 


California Environmental Protection Agency 


Recycled Paper 
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NOTIFICATIONS 


1.� All information requested in this Certification addendum is pursuant to 
Water Code Sections 13267 and 13383. Requirements established 
pursuant to Water Code Sections 13267(b) or 13383 are enforceable 
when signed by the Executive Officer of the Regional Board. 


2.� Pursuant to Water Code section 13268, any person failing or refusing to 
furnish technical or monitoring program reports as required by Section 
13267, or falsifying any information provided therein, is guilty of a 
misdemeanor, and may be liable civilly in an amount which shall not 
exceed one thousand dollars ($1,000) for each day in which the violation 
occurs. 


3.� Pursuant to Water Code Section 13385, a violation of requirements 
established pursuant to Water Code Section 13383 may subject you to 
civil liability of up to $10,000 per day for each day in which the violation 
occurs. 


II Date 


California Environmental Protection Agency 


Recycled Paper 







CALIFORNIA REGIONAL WATER QUALITY CONTROL 60~P$
 
SAN DIEGO REGION
 


ADDENDUM NO.2 TO 


•.•.. Cl.iJ;AN ~ATeRACT SECTION 401 . 
WATER QUAMTY CERTIFICATION NO•. 02C,.14& 


FOR 


SrTY Of DANA POINT 


Pursuant to$~onSaa60l 1(t$25~ 1326{1 and 133830fDivisioti] oTtpe·CaUfomfa 
Water Code (Water OOd~)~QleanWaterAct Section 404 waterquaUty oortffication no. 
02C-145 js amended as fonows: 


1. Condition no. ILS,3(d) is deleted: 


U,B,3{d)	 +he fJfepasa! fefwataf~uaUt'tt~~ay~,b~$i&taBtw~htne 
~M·~i~~Jett~ateaMaf~@, ·2QQS mtha Gityayttle 
~~·,@ffffief,{)f..t-Aa-R~l~ffi pumuaRt·te•.·.Galfwmia.·WataF
GOO~e~~-1.a2:2~~2@7, aRfi 43383. 


2, Condition no. tLB.3(g) is added: 


tI. 8.3(g)	 The wate~,2blplf!y' monitoring .Rrogm."m ~h§nincll1d$1I!lQnnorln~ fornitrate 
§ng",jU)lfhOnialn itdl!#W! ~fUl§mu$nt §amgt.ms.~ of the SaltCreak Treatment 
F~lttM·in@~g2rdan§Pwith 'he fr~uendesbak)w. 


, ~ 
.....-. _................ . · __;"'..••••..., _~u" ~ t
 


.~~~---l~~'~--~----{ MQnthfJ{. Efftuentssmglas shaUbe 1 


00..•lied.ad. s.t a. u...m..••..•.........."0 U.QW.Ins..
' ' e .•	 " influent.sarnglas that 
Iapproximates t~treatmant. 


!	 Idum~~~h~:~r~o~~~l~~:&.l 
I 
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http:u...m..��..�





Section 401 CertifiCation No. Q2C~145 
Addendum No.2 
City of Dana Point 


3. Condition no. U.S.S Is added: 


{I.B.S.	 A!iaQQHc~!lpp~~.re~rtg~oritlfQtmatk)n$~ftted to the Regional.Board 
~nbesmn~q and· ~rqfiooa$.;fqHQws: 


"Lc!f{rti(y unqfJJ.J!enaftv.. of lawthafJ hav$lJltf§Onallv eXflf(1inedm;uJ 
am tifltIiliar wlthtf1e infQflllationsutlmitted in",th!$ dooumellt and ail 
attag}Jf[1ents.tUtti,lhat. basf1donmv!iJ(tuicy- of.tllQs@ indivldu@/s, 
immedlatft/¥ tesP!J![!§iqle ftJroblaining: th,fl inlprmaNgp~, Jbelieve!lJl1L 
thf!,,{Vf()fmtttjlJqjs.trtl$~ f/:ccuraif)$< and oomRl§.t~ Jam trWfil9that 
tl1t{t~. fJt$s!fjnlfjpfil1tp!Jllf!/ties furqutJrrtittif)f;i fafstfinfofll1ll1!tJn,' 
Inglg,tJing tttap~$ibiJit'l fJlfioo am;jJmprisf)nmfJ:(ft;~t 


NOTiFICATIONS 


1.	 Al~ Information requested In this Certification addendum is pursuantto Water Code 
Se-ctions13267and43383,Requirements establish$rl pursuant toWaferCtlde 
Sectlons 13267(b)Ofi3383 are enforeeabk~when signed bythe Executlva Officer 
ofthe Regional Board, 


2.	 Pursuant to Water Code section 13268, any person falHng or refusing to furnish 
technical or monitoring program reports as required by Section 13267, Of falsifying 
any information provk:ied therein. is guitty of a misdemeanor. andmayheliabte 
cfvUly in an amount which shan not exceed one thousand doUars ($1 1000) for each 
day in whlch4hevitllationotcurs. 


3.	 Pursuant to Water God:e$ootion 13385, a violatiotlofrequiremenw.$stabllshed 
pursuant to Water Code Sei;;tkm i 3P8-3 may subject you to ciVil liability of up to 
$10,000 perdayforee¢hdaytn wOlahthe violation occurs. 


Calljornia Em'iroll1lumtal Protec:wnAge.nq 
, Of )i it t 







California Regional 'Vater Quality Control Board 
San Diego R.egion 


{hw $ft \'~ ~Ssan·~.Onmjg~13ndm\'~COlmtle:sAum C.J)t)l~ PhD, 
J(q~~ili~.2&MBa~A'!f1lFd. 1m> ~di'l*iAclili»~from tl~AS~UfW,.,.<.ft;>t Aroold&hw~ 


?b W $pttW A. __~;:W;Ct _ _ _ '" 2 ~i ' .. _ : ,::.:". _ ,U;:C!:'t;H;,I:
F.Jn~'r~nt«t (J~r-


PmIfclioo 


Matthew S~na¢ori. City'Eriginoor 
City ofDatnf'Point 
332a20rildenl$tem 
Dana Point} CA 92629-18fJ; 


SALT CR.BBK OZONE TR.IU\~Pl_<\h"T - SUMMERmm OIJT.FAU" PIPE 


This]etter~~dnrespri~'}Ctl1~(ZitwofDanaPomt~srequest forirtformati0nregarding waste 
disctH~rge re~iretpe~ts~tMl~1:i~p401 w~fl~li~certiflc~gnforapro~~diseharge from 
the SaltCreekOt,cne NatineritFacility. WeUndel"$umd thattJtjs!acildtY'Wt)tdc coHeet Salt 
Creek flows from a large crdvertat Monarch Beach and diverttheflow$·fortteatment at an 
u.plandfacility,TheFlaptw09Mpe sized tPh~ndleup to 1.OOOggtl0J1sper minute~dfunction 


year"round~e*,¢ept1n~9ttn evenW-.Ozonete¢oodl0,gJi wotll(jkillindictttbr~teriaand 
patl'Kigefis.Effluentfr6mthe f&cllitywouldthen be dischargedbaek ·totheiufluent point~ except 
in the sun:uner when a 10«inch temporary outlet pipe would extend 240 feet ttt the high tide line. 


Weesful>lj~h¢dc()ndi~{)ti$~¥~~(J~ted ~T~h 3, 2003fQrtheodgina.J~jeot$tmjnterim 
tn~~utefQt'abating~llutaUmin~$4di$C~~~es, The tell1po:t'at)tsumtnetciuUetpipe is·a 
p~sedreVi~i$n.. 1'heOO~ttW··cQ$t;titions··reflected·ourunderstandii:l~ •• thaf:the·treated stream 
WatetWouU:lb¢d~h~~m;kt()thestrean1at me point o!ttwmve£$itm.. Weareless 
C6mf6rttilileregula.tittS~her(fi~~~.with the.• ~. petmit as the mschtU'gepoi#t gets furthm: 
away fromtheqj~imWin~,~.iallyw~~tl:w d1v¢~j(mpointi$t()anoilierwaterbody, We 
are.th~refore.co~iaeringth9;fi~~fQfindiYidAAa!NfDBSpetmiw.or a general NmES·permit. 
for @st~iofdi$¢ll~~'~\velrthete:V41~ateNmE$ait~attveswitltinourresource 
coostraiJitSc. We wnleOOlti'tf~t$¢lyPn the:Ms4~'PDES peun.itforyoW' proposedsum~ime 
discharge in200S. 


We tmde.rstand that the prnjectis. currently under C.o!lStrlJCllon and that the City intends to 
implement the surmner outfall pipe this summer betweenSeptember ll:4~d ~~0ber.l~r2005 as a 
mortAerm denwnstwti~Jn, Th~~ummer pipew(mld beconstriJeted onlyjf s.h.6relj!le(e¢teation~1 
U$e. waterqtmlityp},jootiv~~~"c~edeclfqHQwin$.bacteria re$eneI'~tit}ninth€i~troaro~6w 
betwee,tltheorig.inaldi~har$r'PQjrit and the bench. 1n sUbsequentsummers.theCtty VioUJd 
impl~menUhe SUIJU;tlefoutf@lw.ve from approximately l\>femorial Dayw LabOrDay it shotdine 
wcteria monitoring necessitates beach postings, 


(JtUiftmnitt.. b)wironm~ntalPr(Jtecf#m ..4gtm:y 
'-""';";'" ,. Hi:.;: .:;1 .... * - ," 



mailto:SUIJU;tlefoutf@lw.ve





MI'. Siu61ctn"j
 
Salt CreekOwne Treato'$utPlartt
 


ShQr't Term Dem~nstrntiQn~Sumwe-.r 200.s~ 


The fOv""U::l of the municipal stonn water program is on source reductkm tlm:i'Ugh rru.~ificati.on of 
behavior/pmctjces, in combination with the use of on-site struCtural best managetB~J)t Practices, 
ratberthal1 on regional endofpiBr treatment or diversion. 'We realize, however, thartUtfuare 
cases where offsite structural B:NIPs. in combination with s(mrcewducti9n:S'1ll1;ty.~mJ}fe 
feasible in the short~term. We win consider the discharge for the period from$ep~e~!to 
October 15, ZOOS as an interim measure for abating pollutants from inla,*'kdstg:t1.1l~~diithtU'ges 
under the MS4 permit. provided the City satisfies the following cq.nditiQns of ahamend¢d 
Section 4tH Water Quality Certification. . 


As a result of proposed project changes, the conditional Section 401 Water QlJaJ~T)' OenJficatlPn 
no. ()2C~ 145 is~med. Apri118. 2.003 to the City of Dana Point has been amended ~ follows: 


J1ischargS' tbthh·ooeanfrgm !he DfO.vJ~fed sur.nmsr uine extel1j19J1WiHhot 
£pnlrneng~u!ltiL~tleast 19ays<.)fdat@ frQm theplqnt' s< di~~h~tt?tl1econq~t¢ 


~rol1fQrl~n~i~8~o~rl4isc~~~~atkm) ~~~se$s~d~~*f,~1ttt4t?cgh!~k1~ 
$Odev~dieyel~OfJn~it--ator~ac~ti.a atthe 1tOQreline a~ ~ t~~ultQft¢&t%~t~ 
·~iween,IheaRtQn<lindth$ §horcllne.· . . .. 


rh~ sU1_:ill~e'v;tl1be f@moVetif?f tbe. seasonm}Qt t~Oefube-r lS()r~l1¥ 
.an!iciuatedtl\ineXeAtgxeater10aritt8 bl£h. based QD afivbda¥!W;~US4#hJtp@x~r 
.is~imer"g . .. ..... 


.:at!serlO!lJ~revl~w(JfmviQ1!slysubmitte(1da~u;arthei~tJuertt~intl,tp*gityrtf 
·Dana?oints~all~~Wdcict ~'~}p.Jveff1~n! mQnit~.ng tocrisM~,~hedi~ar~~~}m 
th~smutrler~fiUel)t~ipe doe~~~e~ce~9$ean!~l~. crlteda. &.1g~ii~rftlg~~IL~~ 
spndu'W~d•• for@tl~a~tt~ •. follov.iltg.C()~sti1~~~nts: .• t.:ltr(llUj~~~.CQ~l"t.,pic~~l~ti~c, 
~mmon1~~indiQ~tOtt>gqtm~t·(fecm.· CpUforman4.J3nterpgoocu~)~,~ienjllm~ •• ~nd.tot~t 
£blorjn~~siduaL •. MeWs~halL2%,>ret!9rte2a.~tcia1.t@£~'1(%able~ • .. . 


. i. .Rc~tt~sbA!l,.hesuh1DJ!tedtQ th~R.e~onal Bti~d~k1J' ... 
H. ·1fanxponstjtnent isf9y}\dtoe~~%ed daH'}'ot!~staniall~oa,iJlnit~Jor. 


hV?.s~1ing¢.v~t~ •. th~4!scl1m!fi~·.sf1~U ... l>e.t~~~t~Q.f6ftnt?s~~(m 
~£!d!tiQDal treatm~t shm1J~! nrovid¢j1nrior wth%~s¢h~~ ... 


iii. A amY nmmt shaH o£.§}t1-brnitted nrior to pecemtmt2ft,.., 2005, .. 


O£ean.Discha~aftet$um~er .2-005. 
In or4er t()discharg~ Su.ltC~JfOzone Treatment Faeiltty effluent to theshoreHnefrolrffue 
sU!~t!:imepj~ aft¢f4t)()S. th~8jtY of paria P()lntmust sUbIl'lita repOtt0f\vastedlsphargeat. 
least 180 @ys prior to fheuh~icip~teddischarge. This report Jll11stinchide there~ttlts()f 
monitoring coHected dming the ZOt15 dem{lHsttation petiod. arId those resultsshotihibe~ssesserl 


CfJ.fift!rnirllinvir9;lJ.m~ntal Protection!tg-cmry
:,:,»"\i:oY" ".' iI' 'e'." 







I.::: :::~~:::~~:::::: :::: :::::: :::::::=,,~_ ~..=~m~ ••~mmm..m m u 


Mr. SiffiiCGri	 -3 jUlY 15,2005 
Salt Creek OlJ,.')ne Treatment Plant 


relative to applicable criteria within The California Ocean Plan (available on-line at 
httl!:llvS:FW. waterl?m.mh.c~.gov!plns.QQi~L9.1Jlansl). P1e-ase refer to the water quality obJectives 
within Sections IT and mof the Ocean Plan for applicable criteria and requirements. 


At that time we will review the monitoring results and evaluate whether waste discharge 
requirements Of an indivh.1ual ~"'PDES permit would be required for annual discharges to the 
Ocean. 'We may lliso request additional ted:mk:al reports with monitoring to ensure dtat 
applicable crite.ria are not exceede.d. 


The heading.portion of this letter indudes a Regional Board code rmmber noted after "In repjy 
refer to;" In order to assist t'Ul in the processing of your correspondence please include this corle 
number in the hc-ading or subject Hne pomonof all correspondence and reports to the Regional 
Board pertaining to this matter. ff you have any questionsregardi11g this Jett~r. please contact 
Jeremy Haas directly at 85-S467-2735 Ot" by email atjhaas@waterboards.ca.gov. 


,	 ....~IJ····· 
/ /"


Respectt;:~ ./ ..//
 
/ . / t /~~/
 


I 
. ~~ 


J'H. .ROBERTOS 
L	 Ex.ecutl've Oft1cer
 


Regional Water Quality Coutrol :Board
 


CC:	 . 


Doug F...berhmdt, U.S. EPA Region 9, Chief ofClean Water Act Standards and Permit8 Oake; 71 
Ba\\'1oorne St San Fr.mcisco, CA 94105~3901 


Corice Fanar. 1J.s. Am.Fj Corps of .Engineers, Los Angeles District 
WilHam CarreroD. City E.ngineer. City of San Clemente 
Larry McKenney. County ofOrange 
4tH ProW,lm, State Wttter Resottrce:s Control Board. DivJsion of Water (h!slity 


Cali!&miaEmirorttnetlial PrDtectWn A.gen(')· 
·'-"·.111~ "oj#f oGj, ; , Ji ;. 
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Action on Request for 
Cle® Water A.ct section 4tH Water QuaHty Certifkarion 


'. and AppUcatiom'RePQrt cfWaste Discharge 
.fo.r:Oioc,h~tge ofDt'edgedandlor RH!\>1ate.riats 
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Sal~C~~$t9rmDrajnTreaUnent FacilitY Project 
(FileNo. Q:2C-145) 


APPLICANT:	 !'vir, ~ttbeYl $inacori
 
CitY' (ifDapaP(lint
 
332aZGQldenLantern
 
DanaP()int~ CA 926294}S05
 


1.	 0 Order for Standard Certification 


3.	 0 Order t(lr Denialt>fCerdfication 


The following three, ~tandatd c<mditkms apply to f:\ll certificatit')u actions. except as rwted 'Qnaer 
Condition :3 for denials (Action 3), 


1.	 Thi$oortiiication~tionis stl.bj~9t· to.modification or revocation UP9n~<i.~m$tratiYftill· 


.iU4h;ialreview. inch.}4jp<gt~yie'o/and amendment pursuant tosectiqn133@Pof~CaljfQmia 


Water Coof,and section )SPttof Title 23 of the California CQ4e ()f(R,~ulll~ons(23CCR). 


2.	 This certification action is not intended and shall not be cill)strued to apply to anY;U$cn.arge 
from any activity involving anydroelectric facility requiring a Federal Energy Regula«Jt)' 
CQu:rmjs&j*)n'{k'ERC}Jicense~p-ran amentiJ!lent to aFERCHce~ unless th~twrtjnent 


c~.rtit1catiQnappHcatiollwasfil~ plJ!Suant to 23.·CClt &ub~tion385S(b)~ntithe 
application spedfkaUy identified that a PERC license Qf amendment tQ a PERC license for a 
hydrodectric facility was. being sought, 


3.	 The validity of any norH:l.enial certificatkm action (At;tlons land 2) shaH be conditioned 
upon total.paymentgfthef\tHfee required under23 CCR section38$3,unIess otherwise 
stated in writing byJhecertifying agency. 


Reqd~d P~w~r 
jfi;, 







II. ADDITIONAL CO!'ttDITIONS; 


A.	 PROJECT CONDmONS 


1,	 The City of Dana FQint,(llet'~~~¥tIt~r a:pp1ie~t) shaH. at aUt-jmes, funy comply witb the 
engineering plans, ~iijca#~$and ~hnical reports suhmitted ...vith tMs application f{)! 401 
Water Quality Certiflcation and aU subsequent submittals required as part of this 
certification. 


2.	 The applicant ghalL atalltiw.s,fu.uy COh1piy with the requirements of Regional Boah10tder 
No. 2001-01, the Municipal Storm Water Petmit (NPDES No, CASOI0875S). 


3.	 This Certification is not transferable to any pernoflexcept llfternotite to the Executive 
Offi{.~r of the San Diego Regional Water Quality ContrblJ$dard (ReW()1HU Board), The 
applicant ghaH submit this notic.e in writing at least·30 daysitradvance of any pmposed 
tnmsfer. The notice must include a written~ement between the exJsting m'ld new(~Wnef 


containing a specific date for the transfer of this Certification's responsibility and CQ)je;r'8;G¢ 
between the cru:rent discharger and the new discharger. This agreement shalt include an 
acknnwledgement that the existing owner is Hable fm violations up to the transfer date and 
that the 'new {Winer is liable from the transfer date on, 


4, In the event of any violation Of t.hreatenedvk.tl~tionof the condi.tions ofthiscertifiCation. the 
violation or threatened violation shan be SUbject to any re~edies. penalties. processor 
sanctions as provided for under state law, For purposesofsecttotl tIDl(d)ottbe Clean Water 
Act, the applicability of any state law authorizing rememe-s,penaltiesJ proeessO~sMction$ 


for the vio:lation or threatened violation c·onstitutes a limitation necessary toasstire 
compliance with the water quality standards and other pertinent requirenwnts incotponlted 


. into mis,(;ertificauon. 


5,	 In response to a suspected violation of any condition of this certificatioo. the Regional 'Vater 
QualityCpntrol BoMd(RWQCB) may requitetne holaen:Wanypetfilitof lkensesubject to 
tld$ certification mfumJSh,ufi(j¢t' penaltyofpeIjury. any technica!6rnl{)rtitbrin~~p6tt~ the 
RWQCB deems appropriate. pr<wided that· the burden, including costs. ofthe reports snall he 
a reason.anle relationship to the need for the reports and the benefits to be obtained from the 
reports. 


6, In :response to anyvibil1tibn bitne cooilititlllS oftnis certiii<;::ation, the R\¥QCl3may add to Of 


modi.fytheconditionsbfthi~eertification .as appropriate to el1su:reeompHance<. 


7.	 Best managen~nt practice& shaH be used during the construction phase in accotdaribewith an 
erosion control and mate,rials management plan. that shan be kept on-site, 


a)	 Erosi(lntonttolmea.~ures shaH be used on eXeposedhiHl3idesdurittgthe 
cOMtroction phase to prevent discharges ofsediment toreceivihg watent; 


2. 







8.	 The applicant shail implement measures outlined in the Operations and Maintenance Plan 
S'ubmittedvdth the application for Section 401 water- quality certification, 


a)	 The City shaH maintain the ouue,t apron as necessary tu avoid conditions of 
l1UiSallce fn.ln1 accumulated trash and debrls, 


b)	 Vlaste· removed during operations and·maintenance procedures shan not be 
discharged to receiving waters. 


c)	 The City shall report any spHlsorother discharges of waste to reeeivi1'lg waters 
related to maintenance procedures within 48hoUfS of discover~l. 


9.	 The aoove<,<groundprojectinfta~trueture located at.oradJacentto theoutfaHapton, including, 
but not li'ttlited totheeoneretebetm, manifolds. and outfaH pipe. shallnot be aUandooed in 
place. The infrastrUetllreshmyooremov-ed. mdtne apronrec:onngured topre,,-,project contours 
shou.ld the applicMt. operator, or Regional B{)w dete:rmlne the facility to be inoperable or 
unnecessary to achieve its intended o~jec:tives. 


Hlt If atanytimcimpacts:fwmthe prtuecl: are &::ctermined by the Regional Board to be 
substantial and notpropomonal to the mitig;il.tion tneasu-re.s,: tneRegioual Board may consider 
fe-quiringthe ·apvhcantQf operator10 remove the facility andrestorethcsit.eto prc~project 


conditioos. 


B,	 l\.1IT1GATION 


1,	 TheappHcmtt shallhnplenrentmitigationmeasures as specified in tlw:<applicati:Qnfpf 4D1 
warer quality certification and aU subsef!uent submittals required as part of this certification, 


a)	 Edu.cational signs shaH be instaned within the immediat.e area of the Salt Cre.ek oudet 
afm>TI in such a manne.r that will discourage contact with water that is ponded by tbe 
benn 00 the apron structure. 


b)	 Habitat mitigau{)f1 measures sball cons.ist of trash and debris re,mova! from the apron, 
outlet structure, and immediate vicinity of the adjacent downstream riprap. 


2.	 A qualified biologist shaH he ousite at least once a day during construction activitie.s, The 
biologist shall be give,n the authority to stop aU work onsite if a violation occurs or has the 
potenthd to occur. 


3 







3.	 Water quaUty shall be assessed by a discharge monitoring program. 


a)	 At least 30days priorto any wschargefrom fheSaIt Creek treatment facility,the 
City shaH submit a water quality monitoring program for review to the Regional 
Board, 


b)	 The water qumity monitoring pr()gJ.'aIn shall assess the quality of water of the 
lnt'luentande:ff:tuentofthe treatment system. 


c)	 The waterquality monitoring progrom shall e\'aluate the collected data relative to 
W'ater quality objcetives and beneficial uses. ofthe beach and downstream·of the 
effluent dischargeptiint. 


ct.)	 Thepmposal for-water qua!itymonit.ocing maybe consiste,ntwitbthete¢hn~'C.al 


reportteqtdredbyletter dated March 6) 2003 to the City bytheExec~tive:0ffh:~er 


ofthe ftegiom.diBomrl pursuantto California \\taterCodeSectlons 13225,.13267. 
and 133&Gt 


e)	 The City shan submit quarterly water quality monitoring reports tQ the, Regional 
B:oard until<~uehthnethe Regional Board dooms sufficient to determine 'the level 
ofimpactfromthediscna.rges, ..Data shall be included in~nej~tt:oni¢ftmniBt.The 
first quartet'ly report shall 00 due within 60 daysuf initiationpfdi$Ch~(mmthe 
treatment facility, unless notified by the Regional Board of an appmppttteJater 
submittal date. 


4.	 If at any time impacts from the project are determined by the Regional BOanltdbe 
substantial and nQt. prop<>ruonaJ to the .nutigattofl measuros.~ the Region$l Board may consider 
l'cquitingtheawncant totemove the:faciHty and restore theou.tfalttapron site tbpr:e-pl'()ject 
conditions, 


4 
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REGiONAL, WAl'E:R QUALITY CONTROL BOARD CONTACT PEllSON~ 


Jeremy Haas 
California Regional \Vater Quality Control Board. San Diego Region 
9174 Sky Park Court, Suile 100 
San Diego. CA 92123 
858-467~2735 


WA'fER QUALITY CERTIFICATION: 


I here,by certify that the proposed discharge from the Salt Creek Storm Drain TreatmentF~c.nHy 
Proje~t (File No. 02(>145)willgAffll).ly with the appHcat>le provisions of sections 3fH C\WtJuent 
Lim:itatiomt), 302 (""Vater Quality Related Effluent Limitations"). 303 ('*\\>'ateif Quality 
Standards and ImplementatloIlPhms"), 306-("National Standards of Performa:tite");ancl307 
("Toxic and Pretreatment Effluent Standards") of the Clean 'Vater Act. The propose.a project as 
conditioned is consistent with conditions specified in the Wate-r Quality Control Plan fUf the San 
Diego Basin·(9) (Basin Plan) for a wmveroTwaste discharge requirerne.nts, AlthoQgnthe
adoptiun qf.wa$te.discharg~reqlJirenltmtsis being waived at this time, we may.issue waste. 
disch~~quirements sboulqllew information cotne to our attention that indicates ~ "vater 
quality problem. 


Except insofar as may ~modi:fiedpyanypntceding conditions.~ all certification actions are 
contingenton (a}tbetllschargebetng Ihtdledand aU proposed mitigation being complewd in 
strictcompliance withtneapplicMts'projectdescription-and/or on the attached Project 
Information-Sh¢et,and(b) onoompliance, withaH awlicablerequirements of the Regional Water 
QualityCDntrol Boatifs\\later Quality Control Plan (Basin Plan), 


/)
/ I ......, 


~#f~ 
JO~E, RdB~=c ~-~~---


E~tive Officer 
Regional \Vater Quality Control Board 


Attachments 1 and :2 







ATTAGTh1BNT i 


Applicant 


Applk:ant 
Representatives; 


#' 


/ 


Other R~u¥rerl R.~gtdatory 


Appwval8: 


California Envimnme.ntal 
Quality Act (C'EQA) 
Compliance: 


Receiving Water: 


PRO.lEeT INFORMATION 


M.r;M)attne,w Sinacori 
City of Dana Point 
33282 Golden I..antem 
Dana Point. CA 92629-0805 
949,..248-3577 
949~248-7'372 (f) 


Theprcjec.tslteis withh~ the City of Dana Point. at t!:remo-uthofSllh 
Creek 


atNID dminoutiet improve,ments 


1'~. CitypfDanaPo~~t ptQPoses to e0tWttUct aS1~dfainUeat.ment 
fa-dUty and ll$Sodated improvements to an exi~~' outraU stri1etiJtein 
order to treat up to tOOOgaHons pe.f minute ofurban runoff at ·thitributh 
of Salt Ct~k, prior to discharging to the beach.. RWIOff would be 
collected by placingaben11 ands.umpat anexistmgcoo.cf¢tel$rt>nti'mt 
ootJetstoSalt CreekamlMoo~b,Beaohes, CoHet.~4.watet'w()nidthen 


hep~··llpbill·.to.a·treatmentfadliwto'be consfrUct«!:ootWMonarcn 
LhtksGolfComs,e"aud treated waterwou1dbed~schMg~yiaatl.ewpi.pe 
to emE>ung tiprap ~tthe end of the cQncrete mltfalla~n, 'l)efaciUtyb 
ptopose.d to be ope:.mtional on a year'1"ou.nd basis during dry weather in 
orde.r to improve the condition of ocean waters at the beach, 


u.s, Army C{)&ps ofEnginee1"s Section 404 .~rwP No, 7 


California Department of Fish and Game Streambed AJtemtioo 
Agreement .. ReguhlX Coastal DeveJopnrent P~Jmit fromCitJofDana<Point 
(CDP--02~16). 


The City of Dana Point approved a Mitigated Negative Ded;;tt:ationon 
November 13,2fJ02. 


Mouth of Salt Creek (Dana Point HSA 901.14) 







lrtlpaeted Waters of the. 
Un.ited States: 


Dredge Volume: 


Related P:roje.ct~ 


ImpJernentedJto be 
Implemented by the 
Applkant(s): 


AvoidancalMinhnizatioo 
Measures: 


Cumpensatory Mitigation: 


Best Management 
Practices; 


The prQ}X>sed project win result in the constructkm of a berm and intake 
manifold on the concrete outfall apron of the S~tC~kQmlet covering 
approximately (t003 acre. . 


r>la 


Confming structural elements to concrete aproo and const:rotlingthe 
treatment facility on .an upland area, discharging effiuoot adj;acentto 
existing outfall location. 


Trash and nuisance debris wm be regularly removed from tbeoutfaH 
apron. 


Construct-lQIl-pnase BMPs ulCluUe erosion control and rn.ateriah 
management B}'>fPs. 'Tnef}foject is an interim urban ru:nofftreatment 
EM? 
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U,s. Army O:u:ps ofmgin:een. 
Atu11 Stephanie HaH
Los Angdes District
Regulatory Bnmch
P,O. Box 532111
Los Angeles. CA 90053 


State Water Resources Control Board
Divisiol1 ofWater Quality 


Stare Wlrter Resources Control Board
Eruce Lockett 
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Text Box

Exhibit B-3, SRWCB Grant Agreement for Salt Creek Facility
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ATTACHMENT A 


Legal Comments of the City of Dana Point on 
Tentative Order No. R9-2009-0002 


(March 13, 2009 Draft) 
NPDES No. CAS 0108740 


I. INTRODUCTION 


This document contains the City of Dana Point’s legal comments to Tentative Order No. 
R9-2009-0002 (hereafter “the Draft Permit”), which was released to the public on March 13, 
2009.   


As you may recall, Dana Point previously submitted written comments to Tentative 
Order R9-2008-0001, which was the preceding version of the current Draft Permit.  Those 
comments raised a number of concerns, which to date have not been addressed through revisions 
to the Draft Permit.  And although the current Draft Permit contains many revisions from the 
prior version, it does not appear that any modifications were made to address the substantive 
issues raised in Dana Point’s and other permittees’ prior comment submittals.   As such, Dana 
Point incorporates herein by reference its prior comments dated August 22, 2007 (Exhibit 
[“Ex.”] 1 hereto), and January 21, 2008 (Ex. 2), as well as the comments previously made by the 
County of Orange.  In addition, although Dana Point is in agreement with many revisions 
contained in the “Tentative Updates” released on May 5, 2009, that document again does not 
address the substantive legal concerns raised in Dana Point’s prior comments.   Accordingly, all 
of Dana Point’s prior comments on the substantive legal issues remain applicable and are 
reiterated herein by this reference. 


These legal comments are intended to address several additional issues of concern 
regarding various changes and new provisions contained in the Draft Permit.  In this regard, 
Dana Point supports, joins in, and incorporates herein by this reference the County of Orange’s 
Technical and Legal Comments which are being submitted concurrently to the Regional Board.  
Dana Point also offers the following comments on the Draft Permit. 


II. THE DRAFT PERMIT WRONGLY REGULATES ALL MUNICIPAL STORM 
WATER DISCHARGES IN THE SAME WAY AS INDUSTRIAL WASTE 
DISCHARGES 


The Draft Permit’s misapplication, or in some cases lack of application, of the Maximum 
Extent Practicable (“MEP”) standard remains a primary overarching defect with the Permit.  The 
Draft Permit contains numerous provisions that simply ignore the MEP standard that governs 
municipal storm water discharges under the Clean Water Act (“CWA”).  In effect, the Draft 
Permit attempts to treat municipal dischargers in the same manner as industrial dischargers by 
applying strict numeric effluent limits to all dry weather discharges (through the use of specific 
numeric effluent limits) and wet weather discharges (through the use of what are referred to as 
Municipal Action Levels or “MALs”).  The Draft Permit likewise seeks to require strict 
compliance with all waste load allocations from adopted Total Maximum Daily Loads 
(“TMDLs”).  In sum, these terms:  (i) replace the MEP standard with numeric effluent limits for 
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all dry weather discharges (Section C.2, Section C.14), (ii) apply MALs as numeric limits for 
wet weather discharges (Section D), (iii) directly incorporate waste load allocations from 
adopted TMDLs as strict discharge prohibitions (Section I, p. 79), and (iv) enforces TMDLs 
through the use of Cease and Desist orders.  These provisions are contrary to the CWA and 
California law.   


Notably, the Draft Permit’s universal deletion of “urban” from the phrase “urban runoff” 
also appears to reflect a policy shift to completely remove the MEP standard from the Permit.  
But this attempt to effectively revise the CWA is directly contrary to U.S. EPA’s regulations 
under the CWA, which define storm water as including urban runoff:  “Storm water means 
storm water runoff, snow melt runoff, and surface runoff and drainage.”  (40 CFR 
122.26(b)(13).)  Because “storm water,” by definition, specifically includes not only “storm 
water runoff” and “snow melt runoff” but also “surface runoff and drainage,” the plain language 
of the regulation demonstrates that EPA expressly intended for “urban” runoff to be included in 
the definition of storm water.    


Likewise, the Draft Permit’s effort to remove “dry-weather” discharges from regulation 
as  “storm water” is directly contrary to law and should be deleted.  The CWA simply does not 
treat dry weather discharges as a separate category of non-storm water discharge.  In short, the 
Draft Permit’s attempt to distinguish between wet weather runoff, versus other urban runoff, and 
the desired enhanced regulation of municipal dischargers which follows in the Draft Permit from 
this ill-conceived distinction, is contrary to law. 


When viewed collectively, the Draft Permit’s terms operate to eliminate the application 
of the MEP standard to municipal discharges and to replace the MEP standard with strict 
numeric limits.  Time and again, however, courts, U.S. EPA, and the State Board have 
recognized that storm water discharges are different than traditional point source discharges, and 
storm water must be analyzed and treated as such under the CWA.  For example, in Building 
Industry Association of San Diego County v. State Water Resources Control Board (2004) 124 
Cal. App. 4th 866, 874 the court found that “Congress amended the Clean Water Act to add 
provisions that specifically concerned NPDES permit requirements for Storm Sewer discharges.  
[Citations]  In these amendments, enacted as part of the Water Quality Act of 1987, Congress 
distinguished between industrial and municipal storm water discharges. . . . With respect to 
municipal storm water discharges, Congress clarified that the EPA has the authority to fashion 
NPDES permit requirements to meet water quality standards without specific numeric effluent 
limits and instead to impose controls to reduce the discharge of pollutants to the maximum extent 
practicable.”  (Id. citing 33 USC § 1342 (p)(3)(B)(iii) &  Defenders of Wildlife v. Brown (9th Cir. 
1999) 191 F.3d 1159, 1163.) 


EPA also has expressly acknowledged that storm water discharges must be treated 
differently than industrial discharges, and that urban runoff need not meet numeric limits or 
implement costly end-of-pipe controls.  For example, when adopting the California Toxics Rule 
(“CTR”), EPA made the following comments in its Preamble and/or in its Responses to 
Comments on CTR: 


Thus, under the CWA, EPA’s promulgation of water quality criteria or standards 
establishes standards that the State, in turn, implements through the NPDES 
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permit process.  The State has considerable discretion in deciding how to meet 
the water quality standards and in developing discharge limits as needed to 
meet the standards.  In circumstances where there is more than one discharger 
to a water body that is subject to water quality standards or a criteria, a State 
also discretion in deciding on the appropriate limits for the different 
dischargers.  While the State’s implementation of federally-promulgated water 
quality criteria or standards may result indirectly in new or revised discharge 
limits for small entities, the criteria or standards themselves do not apply to any 
discharger, including small entities.  (65 Fed. Reg. 31682, 31708-09 [Ex. 3].) 


In EPA’s Responses to certain Ventura County Comments on CTR, EPA stated that: 


If you look across the country, across the U.S., there are many, many states that 
have standards on the books, water quality standards that are far more stringent 
than the numbers we’re promulgating or proposing to promulgate in Southern 
California.  If you look at their standards, you won’t see any black boxes on the 
end of those storm water discharges.  Nobody builds treatment for storm water 
treatment in this country.  They’ve been implementing standards for 15 years, 
California is no different.  (See Ex. 3 hereto, EPA Response to CTR H-002-017.) 


In EPA’s Response to Comments from Los Angeles County, EPA stated: 


EPA did not ascribe benefits or costs of controlling storm water discharges in the 
proposed or final Economic Analysis.  EPA believes that many storm water 
dischargers can avoid violation of water quality standards through the 
application of best management practices that are already required by the 
current storm water permits. 


The commenter claims that even with the application of current BMPs, its storm 
water dischargers would still violate water quality standards due to the CTR 
criteria.  The commenter appears to assume that storm water discharge would be 
subject to numeric water quality based effluent limits, which would be equivalent 
to the criteria values and applied as effluent limits never to be exceeded or 
calculated in the same manner that effluent limits are calculated for other point 
sources, such as POTWs.  The comment then appears to assume that such 
WQBELs would then require the construction of very costly end-of-pipe controls. 


EPA contends that neither scenario is valid with regard to developing WQBELs 
for storm water discharges or establishing compliance with WQBELs….  EPA 
will continue to advocate the use of BMPs, as discussed in the CTR preamble.  
EPA will continue to work with the State to implement storm water permits that 
comply with water quality standards with an emphasis on pollution, prevention, 
and best management practices rather than costly end-of-pipe controls.  (Ex. 3, 
EPA Response to CTR-001-007.) 


In EPA’s Response to Comments of Sacramento County, it admitted that: 
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EPA believes the applicability of water quality standards to storm water 
discharges is outside the scope of the rule.  (Ex. 3, EPA Response to CTR-040-
014b.) 


In EPA’s Response to the Fresno County Metropolitan Flood Control District’s 
Comments, it acknowledged as follows: 


EPA believes that implementation of the criteria [CTR] as 
applied to wet weather will not require the construction of end-
of-pipe facilities.  (Ex. 3, EPA Response to CTR-031-005b.) 


In other EPA responses to various comments, it again confirmed that stormwater is to be 
treated differently than traditional point source discharges: 


As further described in the responses to CTR-021-008, CTR-013-
003 and CTR-040-004, EPA believes that the final CTR will not 
significantly affect the current storm water program being 
implemented by the State, which includes the requirement to 
develop best management practices to control pollutants in storm 
water discharges.  As such, EPA believes that inclusion of end-
of-pipe treatment costs for storm water are inappropriate.  (Ex. 3, 
EPA Response to CTR-035-044c.) 


EPA’s Comments in CTR to the California Storm Water Task Force included the 
following: 


EPA disagrees with the cost estimates provided by the commenter 
as EPA does not believe that storage and treatment of storm 
water would be required to ensure compliance with the CTR.  
(Ex. 3, EPA Response to CTR H-001-001b.) 


EPA believes that the CTR language allows for the practice of 
applying maximum extent practicable (MEP) to MS4 permits, 
along with best management practices (BMPs) as effluent limits 
to meet water quality standards where infeasible or insufficient 
information exists to develop WQBELs.  (Ex. 3, EPA Responses 
to CTR-040-004.) 


Importantly, when adopting the rule EPA specifically determined that CTR was not to 
have a direct effect on NPDES sources not typically subject to numeric water quality based 
effluent limits or urban runoff, and that “compliance with water quality standards through the 
use of best management practices (BMPs) is appropriate.”  (65 Fed. Reg. 31703 [Ex. 3].) 


Moreover, in a November 22, 2002 EPA Guidance Memorandum on Establishing 
TMDLs (EPA Guidance Memo, Ex. 4), EPA explained that for NPDES-regulated municipal 
storm water discharges, any water quality based effluent limit for such discharges should be “in 
the form of BMPs, and that numeric limits will be used only in rare instances.”  (EPA 
Guidance Memo, Ex. 4, p. 6.)  EPA recommended that “for NPDES-regulated municipal . . . 
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discharges effluent limits should be expressed as best management practices (BMPs) or other 
similar requirements, rather than as numeric effluent limits.”  (Id. at p. 4.) 


EPA went on to expressly recognize in this Guidance Memo the general difficulties in 
regulating Stormwater discharges, where it stated that: 


EPA’s policy recognizes that because storm water discharges are 
due to storm events that are highly variable in frequency and 
duration and are not easily characterized, only in rare cases will 
it be feasible or appropriate to establish numeric limits for 
municipal and small construction storm water discharges.  The 
variability in the system and minimal data generally available 
make it difficult to determine with precision or certainty actual 
and projected loadings for individual dischargers or groups of 
dischargers.  Therefore, EPA believes that in these situations, 
permit limits typically can be expressed as BMPs, and that 
numeric limits will be used only in rare instances.  (EPA 
Guidance Memo, Ex. 4, p. 4.) 


In addition, the policy of the State of California provides that strict numeric limits are not 
an appropriate means by which to implement the MEP standard.  The State’s policy to apply the 
MEP standard through iterative BMP implementation and not through strict numeric discharge 
limitations is reflected in prior orders and other documentation from the State Board.  (See, e.g., 
Order No. 91-04, p. 14 [“There are no numeric objectives or numeric effluent limits required at 
this time, either in the Basin Plan or any statewide plan that apply to storm water discharges.” p. 
14] [Ex. 5]; Order No. 96-13, p. 6 [“federal laws does not require the [San Francisco Reg. Bd] 
to dictate the specific controls.”] [Ex. 6]; Order 98-01, p. 12 [“Stormwater permits must achieve 
compliance with water quality standards, but they may do so by requiring implementation of 
BMPs in lieu of numeric water quality-based effluent limitations.”] [Ex. 7]; Order No. 2001-
15, p. 8 [“While we continue to address water quality standards in municipal storm water 
permits, we also continue to believe that the iterative approach, which focuses on timely 
improvements of BMPs, is appropriate.”] [Ex. 8, emph. added]; State Board Order No. 2006-12, 
p. 17 [“Federal regulations do not require numeric effluent limitations for discharges of 
stormwater”] [Ex. 9]; Stormwater Quality Panel Recommendations to The California State 
Water Resources Control Board – The Feasibility of Numeric Effluent Limits Applicable to 
Discharges of Stormwater Associated with Municipal, Industrial and Construction Activities, 
June 19, 2006, p. 8 [“It is not feasible at this time to set enforceable numeric effluent criteria 
for municipal BMPs and in particular urban dischargers.”] 1 [Ex. 10]; and an April 18, 2008 
letter from the State Board’s Chief Counsel to the Commission on State Mandates, p. 6 [“Most 
NPDES Permits are largely comprised of numeric limitations for pollutants. . . . Stormwater 
permits, on the other hand, usually require dischargers to implement BMPs”] [Ex.11].) 


In light of this state and federal authority, any attempt to impose strict compliance with 
numeric limits at this time--through numeric effluent limits for dry weather dischargers, MALs 


                                                 
1 The Draft Permit conspicuously omits from its terms this significant finding from the 
Numeric Limits Panel Report.  
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for wet weather, or waste load allocation from TMDLs--is wholly unsupportable and contrary to 
law. 


III. THE BOARD MUST COMPLY WITH STATE LAW BEFORE ENACTING 
PERMIT TERMS THAT IMPOSE REQUIREMENTS THAT ARE NOT 
REQUIRED BY FEDERAL LAW  


 The Permit’s use of more stringent compliance measures than is required by federal law 
(see Defenders of Wildlife v. Brown (9th Cir. 1999) 191 F.3d, 1159, 1166) triggers an obligation 
to comply with a series of requirements imposed under State law.  As was the case with the prior 
proposed permit, because the Draft Permit imposes various requirements that go beyond federal 
law requirements (e.g., compliance with MALs for wet weather runoff, numeric effluent limits 
for dry weather runoff, strict compliance with TMDL waste load allocations, the complete 
prohibition of irrigation waters entering the MS4, LID requirements, retrofit requirements and 
other terms discussed in prior comments), the Regional Board must comply with the Porter-
Cologne Act.  Specifically, the Board must consider all of the factors and considerations 
delineated in California Water Code Sections 13000 and 13241 before adopting the Draft Permit.  
(See City of Burbank v. State Water Resources Control Board (2005) 35 Cal.4th 613, 627.) 


The goal of the Porter-Cologne Act is to “attain the highest water quality which is 
reasonable, considering all demands being made and to be made on those waters and the total 
values involved, beneficial and detrimental, economic and social, tangible and intangible.”  
(Water Code § 13000; see also City of Burbank, 35 Cal.4th at 618.) 


When establishing water quality objectives, the Water Boards must “ensure the 
reasonable protection of beneficial uses,” recognizing that it “may be possible for the quality of 
water to be changed to some degree without unreasonably affecting beneficial uses.”  (Water 
Code § 13241.)  Section 13241 further requires that the Boards consider the following factors 
when establishing water quality objectives: 


(a) Past, present, and probable future beneficial uses of 
water. 


(b) Environmental characteristics of the hydrographic unit 
under consideration, including the quality of water available 
thereto. 


(c) Water quality conditions that could reasonably be 
achieved through the coordinated control of all factors which 
affect water quality in the area. 


(d) Economic considerations. 


(e) The need for developing housing in the region. 


(f) The need to develop and use recycled water. 
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When considering the Section 13241 factors, controlling case authority requires that these 
factors not be considered in a vacuum, but instead be considered in light of the impacts on the 
dischargers themselves.  In City of Burbank, 35 Cal. 4th 613, the California Supreme Court held 
that, to the extent that the NPDES Permit provisions in that case were not compelled by federal 
law, the Boards were required to consider their “economic” impacts on dischargers. That is, the 
Water Boards must analyze “dischargers cost of compliance.”  (Id. at 618.)  In doing so, the 
Supreme Court specifically interpreted the need to consider “economics” as requiring a 
consideration of the “cost of compliance” on the cities involved in the case.  (Id. at 625.)   


In U.S. v. State Board (1986) 182 Cal.App.3d 82, the State Board issued revised water 
quality standards for salinity control because of changed circumstances which revealed new 
information about the adverse affects of salinity on the Sacramento–San Joaquin Delta (“Delta”).  
(Id. at 115.)  The State Board approved the revised standards with the understanding it would 
impose more stringent salinity controls in the future.  In invalidating the revised standards, the 
court recognized the importance of complying with the policies and factors set forth under Water 
Code sections 13000 and 13241, and emphasized section 13241’s requirement of an analysis of 
“economics.”  The court also stressed the importance of establishing water quality objectives 
which are “reasonable,” and the need for adopting “reasonable standards consistent with overall 
State-wide interests”: 


In formulating a water quality control plan, the Board is invested with wide 
authority “to attain the highest water quality which is reasonable, considering all 
demands being made and to be made on those waters and the total values 
involved, beneficial and detrimental, economic and social, tangible and 
intangible.”  (§ 13000.)  In fulfilling its statutory imperative, the Board is 
required to “establish such water quality objectives . . . as in its judgment will 
ensure the reasonable protection of beneficial uses . . .”  (§ 13241), a conceptual 
classification far-reaching in scope. (Id. at 109-110, emphasis added.) 


* * * 
The Board’s obligation is to attain the highest reasonable water quality 
“considering all demands being made and to be made on those waters and the 
total values involved, beneficial and detrimental, economic and social, tangible 
and intangible.”  (§13000, italics added.)  (Id. at 116.) 


* * * 
In performing its dual role, including development of water quality objectives, the 
Board is directed to consider not only the availability of unappropriated water (§ 
174) but also all competing demands for water in determining what is a 
reasonable level of water quality protection (§ 13000).  In addition, the Board 
must consider . . .  “[water] quality conditions that could reasonably be 
achieved through the coordinated control of all factors which affect water quality 
in the area.”  (Id. at 118, emph. added.) 


Similarly, Justice Brown’s concurring opinion in the Burbank decision includes several 
significant comments regarding the importance of considering “economics” in particular and the 
Water Code section 13241 factors in general.  The opinion specifically calls out the problems 
that have resulted from the regional board’s failure in that case to analyze “economic 
considerations”: 
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Applying this federal-state statutory scheme, it appears that throughout this 
entire process, the Cities of Burbank and Los Angeles (Cities) were unable to 
have economic factors considered because the Los Angeles Regional Water 
Quality Control Board (Board) – the body responsible to enforce the 
statutory framework –failed to comply with its statutory mandate. 
 
For example, as the trial court found, the Board did not consider costs of 
compliance when it initially established its basin plan, and hence the water 
quality standards.  The Board thus failed to abide by the statutory 
requirements set forth in Water Code section 13241 in establishing its basin 
plan.  Moreover, the Cities claim that the initial narrative standards were so 
vague as to make a serious economic analysis impracticable.  Because the 
Board does not allow the Cities to raise their economic factors in the permit 
approval stage, they are effectively precluded from doing so.  As a result, the 
Board appears to be playing a game of “gotcha” by allowing the Cities to 
raise economic considerations when it is not practical, but precluding them 
when they have the ability to do so.  (Id. at 632, J. Brown, concurring; emphasis 
added.) 


Justice Brown went on to find that: 


Accordingly, the Board has failed its duty to allow public discussion – 
including economic considerations – at the required intervals when making 
its determination of proper water quality standards. 
 
What is unclear is why this process should be viewed as a contest.  State and 
local agencies are presumably on the same side.  The costs will be paid by 
taxpayers and the Board should have as much interest as any other agency in 
fiscally responsible environmental solutions. 


. . . 


To be sure,  the above-referenced statutory, regulatory, and case authority all clearly 
confirm not only that municipal dischargers are to be treated differently than other NPDES 
dischargers, but also that numeric limits should not and cannot be applied to municipal 
dischargers at this time.  “It is not feasible at this time to set enforceable numeric effluent criteria 
for municipal BMPs and in particular urban dischargers.”  (Numeric Limits Panel Report, [Ex.9 
p. 8].)  Given that Congress specifically provided a different standard for municipal dischargers--
the MEP standard, and in light of the demonstrated infeasibility of complying with numeric 
limits at this time (Ex. 9), the Draft Permit’s terms that seek to force strict compliance with 
numeric effluent limits impose impossible requirements.  These requirements therefore are 
unenforceable.  (See Hughey v. JMS Development Corp. (11th Cir. 1996) 78 F.3d 1523, 1529-
30.) 


A prime example of this impossibility is found in the Draft Permit terms which provide 
that  TMDL waste load allocations incorporated into the Permit will be enforced through “Cease 
and Desist” orders issued under Water Code section 13331.  That law states:  “Upon the failure 
of any person or persons to comply with any cease and desist order issued by a regional board or 
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the state board, the Attorney General, upon request of the board, shall petition the superior court 
for the issuance of a preliminary or permanent injunction, or both, as may be appropriate, 
restraining such person or persons from continuing the discharge in violation of the cease and 
desist order.”  (Water Code § 13331(a).)  These cease and desist provisions plainly presume that 
the alleged violator has control over the discharge and has the ability to cease “continuing the 
discharge.”  But there is no evidence it is possible for municipal dischargers to strictly comply 
with numeric limits.  In fact, the primary purpose of the Numeric Limits Panel Report was to 
evaluate this very issue, and the Report concluded that it was “infeasible” to do so at this time.  
In other words, the Report concluded that it is not “possible” for municipal dischargers to 
achieve compliance with numeric limits. 


Finally, it is well settled that the CWA does not require that municipal dischargers strictly 
comply with numeric limits.  Any attempt by the Regional Board to compel compliance with 
strict numeric limits plainly requires a consideration of all of the factors and considerations set 
forth under Water Code Sections 13241 and 13000 before imposition of any such numeric 
effluent limits (whether through MALs or waste local allocation from TMDLs).  But there is no 
evidence at this time (whether in the record, Fact Sheet, or in any other analysis made public by 
Regional Board Staff to date), that these mandatory factors and considerations were analyzed.  


III. THE DRAFT PERMIT CONTINUES TO UNLAWFULLY MAKE 
MUNICIPALITIES RESPONSIBLE FOR THIRD PARTY DISCHARGES AND 
NON POINT SOURCES 


As was the case with the prior version, the Draft Permit improperly renders 
municipalities responsible for the discharging activities of third parties that are beyond Dana 
Point’s control.  Indeed, read literally, the Permit requires that Dana Point prohibit all non-point 
source “Landscape irrigation,” “Irrigation water,” and “lawn water,” from entering any storm 
sewer system.   But meeting such a requirement is not just impracticable, it is impossible.  (See 
Hughey, 78 F.3d at 1529-30.)   


For example, to prohibit all “irrigation” and “lawn” waters from “entering” the MS4, 
Dana Point would have to adopt and enforce an ordinance that prevents any overwatering from 
entering the storm sewer, and it essentially would have to require a large percentage of its 
residents to remove grass from yard landscaping.  Such a requirement is not found in the CWA, 
and as such again triggers the need to comply with Water Code Sections 13000 and 13241.  
Moreover, if any non-point source irrigation water or other runoff enters the City’s storm drain 
system, the City would be subject to penalties and citizen suits (and attorney’s fees) under the 
CWA, regardless of whether the irrigation waters are the cause of an exceedance of receiving 
water limitations.  It appears that to comply with these measures, Dana Point would need to hire 
staff to act as full time policing agents of irrigation water runoff.  


As noted in prior comments and by the County’s concurrent comments, the CWA 
requires only that city’s work to “effectively” prohibit non-storm water discharges and illegal 
discharges/illicit connections to storm drain systems.  (See 40 C.F.R. 122.26 (d)(2)(iv)(B)(1).  
Under EPA’s regulations implementing the CWA, municipalities comply with this requirement 
by enacting and reasonably enforcing ordinances to prohibit discharges of non-storm water 
containing pollutants to storm drains.  (Id.)  The Draft Permit, however, goes much further than 
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federal law requires.  It essentially holds municipalities strictly liable for third party discharges 
and non-point source dry-weather runoff into storm drain systems by making any exceedance of 
numeric limits--found in the MALs and water quality based effluent limitations incorporated into 
the Draft Permit--actionable as a violation.  Such provisions are contrary to law, and therefore 
should not be included in the Permit.  Moreover, because these terms are not required anywhere 
under federal law, the Draft Permit is contrary to State law because the Board has failed to 
comply with Water Code Sections 13000 and 13241 before imposing such provisions. 


V. THE DRAFT PERMIT’S LID AND RETROFITTING PROVISIONS ARE 
CONTRARY TO LAW AND IMPOSE UNFUNDED MANDATES 


The Permit’s LID and retrofitting provisions (e.g. Section D.3.d, F.3.d) are contrary to 
law.  These retrofitting provisions are beyond the power of the Board to require.  For example, 
there is no existing legislative mandate that requires mandatory structural changes be made to 
existing developments to limit runoff.  But the retrofitting requirements plainly command that 
cities evaluate candidates for retrofitting. Taken to its logical conclusion, such a provision 
violates the separation of power clause under the California Constitution.  (Cal. Const. Art. 4, 
§ 1; Knudsen Creamery Co. of California v. Brock (1951) 37 Cal.2d 485, 492.)  The executive 
branch of government is charged with enforcing laws, but it cannot adopt laws itself.  (Id.)  The 
executive branch also cannot adopt regulations that conflict with local agencies’ powers under 
the State Constitution.  The detailed legal enforcement provisions of the Draft Permit, including 
the provisions requiring enforcement of specific obligations in relation to particular property 
owners, such as HOAs (section D.3.c.(5)(b)), unduly restrict the inherent legislative power of 
cities.  


In addition to compromising the separation of powers doctrine, the retrofitting provisions 
of the permit act as an underground regulation of the private property owners who are the true 
subjects of the regulatory command for retrofitting.  A regulation enacted without adherence to 
the Administrative Procedure Act’s (“APA”) notice and hearing requirements is void.  
(Tidewater Marine Western, Inc. v. Bradshaw (1996) 14 Cal.4th 557, 573-576)  “The APA was 
designed in part to prevent the use by administrative agencies of ‘underground’ regulations 
[citation], and it is the courts, not administrative agencies, which enforce that prohibition.”  
(California Advocates for Nursing Home Reform v. Bonta (2003) 106 Cal. App.4th 498, 506.)   


In Tidewater Marine, 14 Cal.4th at 569 the California Supreme Court recognized that:  
“One purpose of the APA is to ensure that those persons or entities whom a regulation will affect 
have a voice in its creation [citation], as well as notice of the law’s requirements so that they can 
conform their conduct accordingly.”  Here, the Draft Permit is directly affecting private property 
owners subject to the “retrofitting” assessment, but there has been no effort to comply with the 
APA. 


Moreover,  as discussed in regard to various provisions in the prior Draft Permits, the 
retrofitting provisions are contrary to the California Environmental Quality Act (“CEQA,” Public 
Resources Code § 21000 et seq.) because they change the environmental review process 
applicable to projects involving retrofitting, and they completely remove the discretion of local 
governmental entities that expressly provided by law.  (See Ex. 2, Dana Point’s January 21, 2008 
Comments, pages 12-14.)  
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In addition, the Draft Permit’s LID and retrofitting provisions raise significant 
constitutional issues by forcing property owners to incur costs of mandated physical changes to 
the configuration of their property.  As such, implementation of the retrofitting provisions plainly 
implicates the taking provision of the U.S. Constitution and California Constitution, which 
require that public entities provide just monetary compensation to property owners for private 
property that is altered to further a public use.  The due process clauses of the state and federal 
Constitutions guarantee property owners “due process of law” when the state “deprive[s] [them] 
of . . . property.” (Cal. Const., art. I, §§ 7, 15; U.S. Const., 14th Amend., § 1.)  And the takings 
clauses of the state and federal Constitutions guarantee property owners “just compensation” 
when their property is “taken for public use.” (Cal. Const., art. I, § 19; U.S. Const., 5th Amend; 
see also, e.g., Kavanau v. Santa Monica Rent Control Bd. (1997) 16 Cal. 4th 761, 774.)  


Finally, the LID and retrofitting requirements unlawfully impose on cities unfunded 
mandates.  Any NPDES requirements that are not dictated by federal law must be funded by the 
state.  And because these provisions are not required by federal law, they violate Article XIII B, 
Section 6 of the California Constitution.  (County of Los Angeles v. Commission on State 
Mandates (2007) 150 Cal.App.4th 898, 915-916.)  Despite prior comments on this point, the 
revised Draft Permit and related materials do not address the unfunded mandates that are being 
imposed on the Permittees.  Contrary to contentions made by the Regional Board on this issue 
that such unfunded mandates are appropriate where they are being imposed pursuant to a federal 
program, it is only where the federal program mandates a particular requirement upon the state 
agency that the exception to Article XIII B, Section 6 for federal mandates applies.  Where the 
federal program provides discretion to the State agency to impose a local program, any mandate 
imposed upon the local municipality through the exercise of that discretion is considered an 
unfunded mandate and, as such, is prohibited by the California Constitution.  (See Hayes v. 
Commission on State Mandates (1992) 11 Cal. App.4th 1564, 1570.)  It is only when the State 
has no “true choice” in implementing a federal mandate that the prohibition under the California 
Constitution can be avoided.  (See id. at 1593.)   


As noted in its prior comments, the Regional Board’s imposition of compliance 
obligations that exceed the CWA, and which are thereby not required by federal law, must be 
accompanied by state funding to be valid.  Accordingly, Draft Permit requirements such as the 
retrofitting of any public property (e.g., storm drains) clearly must be accompanied by state 
funding to be valid. 


VI. CONCLUSION 


For the foregoing reasons, and as set forth in the County of Orange’s technical and legal 
comments, and in the prior comments submitted by Dana Point and other commentors, the Draft 
Permit continues to contain numerous provisions which are contrary to State and federal law.  
The Draft Permit should not be adopted until all of these legal defects have been corrected. 





