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Designated Party BAE Systems San Diego Ship Repair, Inc. (‘BAE”) submits this
response to the Port District’s Motion to Re-Open and Extend Discovery Deadlines, filed and
served electronically the evening of October 19, 2010.

L. Introduction

Procedurally, BAE submits that, consistent with prior governing orders and stipulations,
as well as precedent in this matter, this discovery motion should be referred to the designated
Discovery Referee for resolution.

With respect to scope, BAE does not object to the core of the Port District’s motion —
limited discovery against the Cleanup Team regarding changes made to the September 15, 2010
CAO/DTR relative to the prior version, in particular the revisions relating to the Port District’s
liability. BAE has repeatedly expressed that position, with certain caveats, to the Port District
and all parties. However, BAE respectfully disagrees with the Port District’s contention that
further discovery against designated parties other than the Cleanup Team is necessary,
appropriate, or even relevant. In particular BAE objects to the proposed discovery of financial
and insurance information of the Port District’s tenants,

BAE also does not object to the timeline for further discovery proposed by the Port
District, although BAE’s preference is with the moderately shorter timeframe proposed by the
Cleanup Team in response to the Port District’s motion.

IL The Discovery Referee (Tim Gallagher) Should Resolve the Motion

As a preliminary matter, this motion should be before the Discovery Referee and not the
Presiding Officer (or Acting Chair Destache). Mr. Gallagher was appointed Discovery Referee
by Presiding Officer King in the Final Discovery Plan issued on February 18, 2010. That order
empowered Mr. Gallagher to resolve all discovery disputes.

In August of 2010, the designated parties collectively negotiated a Stipulation Regarding
Discovery Extension (the “Discovery Stipulation™) to address the timing and scope of further
discovery in these proceedings. The Discovery Stipulation, entered on August 9, 2010, expressly
provides that “any discovery dispute” arising on or before October 26, 2010 would be resolved by

Timothy Gallagher, the Discovery Referee. The Discovery Stipulation, signed by all parties,
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including the Port District, provides:

6. Timothy Gallagher, Esq., the appointed Discovery Referee in the
Final Discovery Plan, is authorized to resolve any discovery
disputes that may arise during the extended discovery period
provided by this stipulation. Any decision by Mr. Gallagher
regarding a discovery dispute may be appealed tothe Presiding
Officer, but Mr. Gallagher’s decision will be final absent an appeal
and final ruling by the Presiding Officer.

Because this dispute arose during the extended discovery period, the Discovery Referee is
the authorized mechanism to resolve it.

Moreover, this same issue has arisen twice before, and in both instances the matter was
referred to and resolved by the Discovery Referee. First, this issue was previously raised by the
Presiding Officer, through counsel Ms. Hagan, via email to the parties on August 10, 2010,
wherein the Presiding Officer expressed unwillingness to consider or resolve discovery disputes,
and indicated that Tim Gallagher should be the final arbiter. As explained by counsel for
NASSCO, Mr. Richardson, in a responding email on August 10, 2010:

Tim Gallagher’s decision regarding potential discovery disputes, if
any, would be final. I have spoken with a number of the parties
(including Coastkeeper and the Port District), as well as Mr.
Gallagher, and I believe that they have agreed with my
interpretation. If any party disagrees, please raise it now and we can
discuss a revision to Section 6 as soon as possible.

(emphasis added.)

As noted on the Regional Board’s website, Mr. Richardson’s email was “Not Objected to
by Any Designated Party.” Second, with regard to the noticed deposition of Mr. Beegan, a State
Board employee, the State Board filed a motion to quash and for protective order on September
15,2010, That motion was made to the Presiding Officer. However, the Presiding Officer
declined to rule on the State Board’s motion, and ordered that it to be resolved by the Discovery
Referee pursuant to the Discovery Stipulation.’

To be consistent with prior governing orders and stipulations, as well as precedent in this
matter, BAE’s position is that this discovery motion should be referred to the designated

Discovery Referee for resolution,

' The Discovery Referee’s ruling was to be subject to an appeal to the Presiding Officer.
WEST222626441.3 -2-

BAE SYSTEMS’ RESPONSE TO PORT DISTRICT’S MQTION TO
RE-OPEN AND EXTEND DISCOVERY DEADLINES




£ W o

o [~ - | L= Lh

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

DLA Pipeg LLP (US)

San Dirco

III. BAE Does Not Oppose the Timing Proposed by the Port District, but Prefers the
Cleanup Team’s Proposal
The Port District’s October 12, 2010 email and draft stipulation circulated to the parties
included an indication that the Cleanup Team had agreed to the proposed timeframe for further

discovery. The Cleanup Team’s support of that timeframe was a significant factor in BAE’s lack

* of opposition to that timeframe, as expressed by counsel for BAE in a “meet and confer”

communication to all parties on October 14, 2008. While BAE does not expressly oppose the
Port District’s proposed timeframe as set forth in its motion, given that the Cleanup Team, in
response to the Port District’s motion, has expressed its desire for an alternative (and shorter)
timeframe, BAE’s preference lies with the Cleanup Team’s proposal as set forth in Mr.
Carrigan’s email to Ms. Hagan on October 21, 2010.

IV.  BAE’s Responses to the Scope of Discovery Proposed by the Port District.

A. BAE Does Not Oppose Limited Discovery Against the Cleanup Team Related
to Revisions in the CAO/DTR.

The Cleanup Team has made clear that it will permit the Port District to propound
discovery against the Cleanup Team relative to the revisions made to the TCAO/DTR as
compared to the prior version. BAE would not object to that discovery against the Cleanup Team
only, so long as it is consistent with the parties’ previously negotiated Discovery Stipulation of
August 9th. That Discovery Stipulation extended the time in which discovery can be completed,
and permitted new discovery against the Cleanup Team only, but limited such new discovery to
that which "could not, in the exercise of reasonable diligence, have been served prior to the
release of the revised CAO/DTR." BAE continues to believe that standard should be applicable.

BAE does not agree, however, that it is appropriate or permissible to re-open discovery
for all parties, against any other party, even if limited in scope to the revisions made to the
TCAO/DTR as compared to the prior version. The Discovery Stipulation previously agreed to by
all parties contained the aforementioned limitations on further discovery. That stipulation
recognized that the parties had had the right and ability to serve discovery regarding the prior
December 2009 version of the CAO/DTR prior to the August 23, 2010 cut-off date. The

WEST'222626441.3 -3

BAE SYSTEMS® RESPONSE TO PORT DISTRICT’S MOTION TO
RE-OPEN AND EXTEND DISCOVERY DEADLINES




[ = B - = Y L™ I o

[\ » | S ] [ [ [ [ ] — — — — — — p— [a—y Pa— —
~] (= W E-N [F] [\ — ] D [+ 2] b | o wn LY ("8} 38 p— L]

28

DLA PipEr LLP (US)

SaN DIEGO

stipulation also accommodated parties who required more time to complete such pending
discovery, and accommodated certain parties’, including the Port District’s, stated need to
propound limited supplemental discovery as to the Cleanup Team only (as the party responsible
for making any changes to the revised CAG/DTR). Thus the Port District’s due process rights
were protected by the prior Discovery Stipulation. The Port District’s efforts now to broaden
discovery as to any and all parties should be rejected as wholly inconsistent with the parties prior

opportunities to serve such discovery and the terms of the August 9th agreement.

B. BAE Does Not Oppose Extending the Time to Complete Existing Noticed
Depositions

With respect to depositions, BAE does not oppose an extension of time in which to
complete the existing noticed depositions to allow for the completion of the Port District's written
discovery to the Cleanup Team. An agreement on that issue would minimize the risk to the
witnesses of being deposed twice, would address the personal hardship concerns expressed by
counsel for the Cleanup Team related to the California budget issues, and is reasonable given the
revised CAO/DTR was released several weeks later than expected when the initial Stipulation to

extend discovery was finalized.

C. BAE Opposes Discovery Related to Insurance and Financial Resources of
Current Tenants Participating in these Proceedings

For several reasons, BAE is firmly opposed to permitting new discovery against current,
participating tenants with respect to insurance and financial resource issues.

First, the Port District has cited no authorities in support of its argument that financial
resources of current, participating tenants are relevant to the discharger determination for
landowners. On the contrary, such discovery as to BAE (and any other similarly situated party) is
irrelevant. The basis for appropriately naming the Port District as a “discharger” in the revised
CAO/DTR is not related to the financial resources of its tenants: *“Based upon the three elements
of ownership, knowledge of, and the ability to regulate the discharges which occurred during the
lease terms, the San Diego Water Board can and hereby does conclude that the Port District

caused or permitted waste to be discharged into San Diego Bay....[and accordingly] the Port
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District is referred to as ‘Discharger(s)’ herein.” September 15, 2010 DTR, page 11-3.

Second, the Port District is also named as a discharger with primary liability with regard
to its ownership and operation of the MS84 system. (September 15, 2010 DTR, page 11-5.) No
amount of discovery into tenant’s finances and insurance assets will alter the Port District’s MS4
discharger liability. Thus the stated justification for such discovery is unwarranted.

Third, the Port District is putting the cart before the horse. The September 15, 2010
CAO/DTR expressly states that the Port District’s status may be modified in the future to
secondarily responsible party status only if its past and current tenants “have sufficient financial
resources to clean up the Shipyard Sediment Site and comply with the order.” (/d at 11-4, 5)
(emphasis added.) Thus, even if permitted, the discovery sought by the Port District would not be
conclusive on the primary/secondary responsibility issues unless and until a tenant fails to comply
with the order. Until a final CAQ is adopted and the Designated Parties become obligated to
commence remediation, there cannot be a determination whether any Designated Party is unable
to meet its financial obligations. However, permitting discovery now on the would be premature
and unnecessary, particularly when there is zero evidence or even a mere suggestion that BAE is
not complying with the Order or lacks now (or ever will lack) sufficient financial resources to
comply with the Order. The Port District’s argument, as stated in their motion, that the naming of
the Port District in the revised CAO/DTR somehow “implicitly suggests, without any factual
support, that those tenants no longer have the necessary financial resources to comply with the
CAQ” is pure conjecture (except for the Port District’s admission that that notion is “without any
factual support.” (Motion, at 14:25-15:1.)

Fourth, with respect to insurance information, the Port District’s motion fails to mention
that BAE (and the other designated parties except the Environmental Groups) have already
identified and produced their insurance agreements and information to all other parties, including
the Port District, in the parallel federal action, No justifiable or logical reason exists to permit

duplicative discovery on that issue in this proceeding.
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D. BAE’s Responses Regarding Expert Reports and Witness Designations

With respect to expert reports, BAE concurs that it makes sense to extend the deadline

for completion of expert reports to generally coincide with the conclusion of discovery.

With respect to witness designations, BAE would agree to designation of additional

witnesses and experts on "new issues” (strictly limited in scope to revisions made to the

TCAQ/DTR as compared to the prior version that could not, in the exercise of reasonable

diligence, have been so designated prior to the release of the revised CAO/DTR).

V. Conclusion

BAE requests the motion be referred to the Discovery Referee for resolution. BAE further

requests that the arbiter of this motion limit the proposed scope of the motion as set forth herein.

Dated: October 22, 2010
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CHATLS. TRACY

AMY G. NEFOUSE

MATTHEW B. DART

ERIN Q. DOYLE

Attorneys for BAE Systems San Diego Ship
Repair Inc.
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PROOF OF SERVICE

I am a resident of the State of California, over the age of eighteen years, and not a party to
the within action. My business address is DLA Piper LLP (US), 401 B Street, Suite 1700, San
Diego, California 92101-4297. On October 22, 2010, I served the within documents:

BAE SYSTEMS’ RESPONSE TO PORT DISTRICT’S MOTION TO RE-OPEN AND
EXTEND DISCOVERY DEADLINES

by transmitting via e-mail the document(s) listed above to the recipient(s) set forth
below on this date

SEE ATTACHED SERVICE LIST

[ am readily familiar with the firm's practice of collection and processing correspondence
for mailing. Under that practice it would be deposited with the U.S. Postal Service on that same
day with postage thereon fully prepaid in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if postal cancellation date or postage
meter date is more than one day after date of deposit for mailing in affidavit.

I declare under penalty of perjury under the laws of the State of California that the above
is true and correct.

Executed on October 22, 2010, at San Diego, California.

e b

NATHINE NELSON
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Counsel for Environmental Health Coalition
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Jill Tracy, Esq.

Senior Environmental Counsel
Sempra Energy

101 Ash Street

San Diego, CA 92101
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Counsel for San Diego Gas & Electric
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