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probably ancillary information also in the section
dealinngith,the Navy.

Q. YSQ would it -- would it be fair to say; then,

that all of the bases for the position that Chollas Creek

has contributed to contamination at the site beyond the

ipolygon NA22 are COntaihed either in Section 4 of the DTR

or'the Navy's sectionlof the DTR,thich I think is
SeetiOn iO, ﬁerhaps?. | |
'A.‘“'Yee. Yes..
Q. I think that's right.

Are you able to quantlfy the percent of

' contrlbutlon that you belleve Chollas has contrlbuted to

the site contamination beyond NA22?
'MR. RICHARDSON: Objection. Lacks foundation.

THE WITNESS: No. I guess throughout the DTR we

- never allocated the percent of the site eontamihation as

coming from one source versus the other.

BY MS. REYNA:

Q', Okay.
"Would -- would the baszs for the posztlon that
Cholias has contributed to ccntamination at the site
beydnd NA22 also serve as the basis for your testimeny
that there was a p0551b111ty that Chollas could cause
recontamlnatlon of the 51te prior to TMDL 1mplementat10h°
‘A. Yes.
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Q. So those would be the samevbases} there are no

‘additional bases you're aware of?

A. Yes. There's another finding, now that I'm
thinking about it, in the DTR that makes some statements
about Chollas Creek outflows. It's -- I can Jjust tell

you quickly where it is. In Finding 12 talks about it in

a very summary way. But it's mostly drawing its.

conclusions from Section 4 of the'DTR,iplus whatever is
mentioned in the Navy section. Okay.
0. Would you agree that recontamination from

Chollas to the point that another dredging or remedial

|

action would be reqﬁired is not likely as long as the

‘TMDLs are implemented according to the schedule?

A. I —-- that is the theory that the board is

stated, I think, in Finding 12 of the order. I would

like to'just note‘that the -- with the‘cleanup of the

- site, we're not fequiring cleanup to pristine levels at

- all areas of the site but only certain portions of the

site. .

And while there might be some»contaminénts that

- may come into the site from Chollas Creek during the
period while the TMDLs are being implemented, we were not

' expecting that to accumulate to levels that would‘trigger_

the need to re-cleanup the site.

MS. REYNA: Okay. Great. Thank yoﬁ very much.
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' . BY MS. WITKOWSKI:

That's all the quesﬁions I have.
THE WITNESS?_‘Thank you.
_ MR. CARRIGAN: Let's go off the record.
THE VIDEOGRAPHER: Off the record. Time is
4:16 p.m. |
(Anrecess was taken.)
- THE VIDEOGRA?HER:V Back on the record. Time is
4:20 p.m. -
* kK

- EXAMINATION

Q. Good afternoon, Mr. Barker.
A. Good afternoon.

Q0. My name is Jill Witkowski, I'm counsel for

'San Diego CoastKeeper and Environmental Health Coalition.

I'd like to Start‘with some questions on the economic
feasibility analysis,‘ | »
'A. . All right.

Q. 7Yoﬁ are the Cleanup Te#m's ?ersgn most
knowledgeéble forltheveconomic feasibility?

A.  Yes. |

©. And what's the basis of -- what makes youithe
pé:son most knowledgeablé?'

A. Juét baséd on my supervision of ali the work
done on the site over the yeafs,vand also'myrwork done on
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other contaminated sediment sites in the bay where.
ecénomic feasibility was # consideration;
' Q.’ What other economic feasibility analyses have
you completed or worked on? |
A? | Well, let's see. In the sites we :eferred to

earlier today the -- and alsoryesterday on contaminated

- sediment sites around the bay, the economic feasibility

 to cleanup to background was a consideration at all of

those sites. So =--
Q. For the record, so we don't have to go back to
yesterday's testimony to figure out what those‘are, could

you tell me what those are?

A. The names of the sites?b
Q. Yes.
A. Let me get the spreadsheet here, and I can list

thése out for you.
Q.  Thank you.
 'A._ These would have been the Paco Terminals,

Incorporated site; the Telédype Ryan Convair Laqun site;

the Eichenlaub Marine site; the Shelter Island Boatyard

site, the Bay City Mariné site; the Driscoll Boatyard

‘site; the Kettenburg Marine site; the Koehler Kraft site;

the Mauricio and Sons site; and the'Campbell Industries'
Shipyard site.
Q. For any of those cleanups, were you -- did you
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"have primary responsibility for completing the economic

‘feasibility analysis?

A. I was senior engineer supervising staff working

on those sites, reviewing ——'typically; we would ask for -

~ the responsible parties to submit feasibility analysis to

us. So I was, along with thevstaffIWOtking thepproject,

would review those analyses and draw conclusions from

them, yes.

Q. You said that with this analysis you Supervised‘

‘people who were working on that; is that‘correct?

A. Yes.
Q. _Who_were you supervising?
a. Let's see. ‘Onkﬁ—ithis would have'been the
Cleanup Team members -- Julie Chan Craig Carlisle it'e
'late in the day, and for some reason I'm -~ I'm just.

starting to forget the names of my own staff Tom Alo.
Those were the primary members.'

Q.. And did each of those people work on the
economic fea51bility analy51s°

_A: It was -- again,,it was F—’this was.a type.of

analysis that was kind of a group analysie.. It wasn't

'one individual taking a primary lead on ‘it. But we were

‘kind of jointly looking at it, jointly drawing

conclusions on it.

Q. Have you taken any classes or specific training
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on economic feasibility or econOmic analysis?
A, Yes, yes. )

Q. Which -- which classes or training were those?

AL Well, let's see. Primary class ﬁas a -- was a

couple of economics classes when I was in school studying

for my engineering degree that involve comparison of --
of'alternatives. And -- and then also just economic

conSiderations are conSidered -- are involved in many of

the'projects at the Regional Board And so I get

_1nvolved in those issues when they arise

Q. Of -the prior cleanups that-you just referred’to,
did any of those conclude that it was economically
feasible to cleanup to-background?i
| A. No, | »
MR. CARRIGAN Any of the sediment sites?

MS REYNA: Yes, the Paco Terminals through

'Campbell that you had listed before.

THE WITNESS Okay.v Yeah ‘let me ‘see.

Yeah, cleanup to background was evaluated at all

.vthose-sites,'except for there were‘two sites where the
decision was made to leave the contaminants in place and

" to not require cleanup. And so cleanup to background may

not have been evaluated as part of that process _But
at -- I can name the sites if you'd like where it was.

BY MS. REYNA:
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Q. So --

A. I -- okay.:.oﬁt of that list I just gave you,

 the only sites that would be excluded from that would

_'have been Eichenlaub Marine and Shelter Island Boatyard.

The remaining sites all involved evaluation of cleanuprto

background.

Q.. Did‘anybbf them coﬁclude'fhat eval -- or that
c1eanup fo-b#ckground was edonomically feasible?

A. No, no; they did not.

Q;']>Are you aﬁare.of anyvcleanups in Célifbrnia that
have included that cleanﬁp to baékgrouﬁd is ecohomicélly.
feasible?r | | |

 MR. CARRIGAN: Overbroad. Vague.

' BY MS. WITKOWSKI :

>Q. i'll 1imit that to sediﬁeﬁt cleanups;

A. Sediment'cleaﬁups, I am'not,awaré of‘that}:no. 

Q., Thi;v—— I'il turn to Finding 31 in the currentv
version of the DTR wﬁich is the economic feasibility |

considerations analysis. -

A, Yesé
Q} When was this analysis in‘its current version
complétéd?
| 'A.” When was itvéompletéd? It wasvan'analysis

that's been formulated over somevperiod of time. But as

far as when we dotted the»last‘"Iﬂ and got all the
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~ the analysis that.are -based on certain assumptlons like

supporting spreadsheets in order, it was sometime fairly
close to when we issued the final documeht, Although it
was, I guess, substantially'completed before then.

| Q. You said that it bas1cally had been in process

for quite some'time. Can you explain what you mean'by

that?

A. Just cost data being refined and cranked into-
the -- the,approach on it.

QT And what -- "cranked through the approach " what

- do you mean by that°

A. Just there s varlous spreadsheets that support

t

' dredge area 1nvolved the cost of dredglng, the

assumptions made with dlsposal of dredged materlal All

 of this had a -- had a_ -- had a bearlng on how one would'

‘compute the feasibility of cleanup to background, yeah.

Q.  Okay.
A. So it was -- I'beiieve in -- let's see. 'This,—-
this 1s the 2010 ver51on . I believe there were scﬁe

dlfferences in the text on economic fea51b111ty in -

in -- in that version of the DTR versus the one that was,

'say, back in 2009. And those differences are‘related to

refinement of numbers, calculations, et cetera.

Q. Is -- in Finding 31 of the DTR and the
appendices for Section 31.
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A. Yeah.
Q. Is this all of the information I ‘would need to

understand your conclusions on economic feasibility for

'this cleanup?

A. I -1I believe -- I believe it is. There was --

I'm hesitating a little bit because I observed the other

day a portion of one of the spreadsheets that did not

- make it into the DTR, one of the staff members pointed
that out to me. And so that's -- thétfs‘kind_of a

follow~-up correction-we'need to make.

Q. Great. Well, I'll have some questions. Maybe

you can clarify that about how it all works.

A. Okay .
Q. Because‘I had some trouble piecing it all -
togetherf

A. Yes. Right.

Q. All right. Let's look, if you'd look at

‘page 31-1 of the DTR.

A. Okay.
And let me find what I'm looking for first.

So in the bottom paragfaph, 31.1, that first

- sentence talks about economic feaSibility‘as a term of

art under Resolution 92-49 and refers to the objective

balancing.

A. Yes.
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sediment samples."

Q. What'does'"objective balancing" mean?
MR. CARRIGAN: Document speaks for itself.
Calls for a legal conclusion. You can answer.

THE WITNESS: A -- in my mind, an unbiased

‘balancing without a predetermination‘ofrhow the analySis

would -- would -- what'woﬁld‘be the resulting decisioh

from the analysis. ' But of two different factors. The --

. the benefits.associated with attaining more stringent

cleanup levels versus the costs of -- of achie&ing those
levels, yeah;
BY MS. WITKOWSKI:

Q. In your_mind would an objective balancing also

be supported by evidence and facts?

A. Yes.:.Yes, it would.

Q Okay; Let's go to the next page.

A. Okay-

Q This is where Ivﬁant to start to get into»the

" méat-ofvthis analysis.

A, 'Okay.
Q. The first Senteﬁcé reads, "Economic feasibility

was assessed by ranking the 65 Shipyard sediment stations

' according to the contaminant levels found in surficial

’

- A. Yes.-

Q. And then it cqntinues}to say, "The processbused‘
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triad data and site specific median effects quotient,

SSMEQ."

A. Yes. Right.

; Q. So I gantrto understand the process;'how you did
this. ﬁow did you gather all”this information together
to do this ranking? | |

A, Well, the ranking, the Sediment triad datarwas

the results of the trlad sampllng done in thls_h

--1nvest1gat1ve report from 2001 to 2003 And'those

results are tabulated in the DTR.

And then the SSMEQ calculatlons are also

.tabulated in here, as well. And -— and then the 51tes,»

these polygon areas that we dlscussed I -~ I call them

‘that -—- were ranked from just uslng certaln assumptions

from the‘most polluted_polygons down to the_—— the least
polluted |

Q. So what assumptlons were used to make that
ranking?

A. Well the - 1'd have to consult the document to

.refresh my memory Part of 1t was just based on the --

'.the potentlal for biological ‘effects from the contamlnant

levels found in those_—— those polygons
'Q._ Did you ‘have SSMEQ data for all of the polygons°
“MR. CARRIGAN: Vague
THE WITNESS: 1I'd have to consult the DTR. I
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believe we did.

BY MS. WITKOWSKI
_Q._ What about triad data; did you have that for
| each of the polygons?
A, No. There wereh-— there was only trlad data
for -- I think_there was a data set of like six --

d-65 sample stations. And approximately 30 of those sites

had triad data And for the sites that did not‘have
trlad-data, the SSMEQ was a procedure to-—— used to’

calculate the potentlal for blologlcal effects from that

because they weren't dlrectly measured Say, only

'sedlment chemlstry was obtalned at those sites,”

So it‘s a‘procedure'to take just when —-/in
51tuat1ons where you just have sediment chemlstry and you
don't have tOXlClty sampllng or benthlc COmmunlty
assessmentsvat a statlon polnt. You can do thls

calculationvprocedure'ﬁhich°indicates‘a potential for

Hbiological effects}' It's~a'Way togmake -- take advantage

" of what data that you: have.v

'Q. So if I understand correctly, you had trlad data

.for some but not all of the polygons

‘A..  Yes.

Q. 2and _ssmsQ data- for sox:_lerbut' not all of the 7
polygons®? ‘ | 7

A. I think the SSMEQ could be calculated for any
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polygon where there was just Sediment chemistry at fhat
polygon. ‘ 2 .

Q. ‘How did you bring those»two different
méésureﬁents‘together to create one ranking? |

A. There was a procedure outlined here in thé text.

And before I answer your question, I would like to have

‘an opportunity to refreshen my memory on that.

Q. Please do. Let me know when you're done where

 you were looking so I:—-

'~A,"* Yes. Okay. o
MR. CARRIGAN: Do you think it's in Chapter 312

‘_THE WITNESS: No. Well, let me see. ‘No, no.

It's -— it's in an earlier -- the ranking of the sites

are in a different section. Let me see where it is.
Alternative levels. Let me see here. Hang on.

Caﬁpbeli. I'm just trying to see where we are.

‘Definitely not Volume 1.

Twé) triad -- no. It's posSiblé,-but I think

it's even later than that. This is just the‘wéight of

" evidence. Let me go to Volume 3. Right. Let me go back

to the economic -- I see a SectionA33. But let me_réfgr

back to the economic feasibility analysis, which is the

~end. 32.5.2. Yeah. Okay. Where did we point to‘thatv

ranking? Yeah. Okay. Yeah. Thirty-three. Yeah.
If you look in Table 33-1, there's part of the
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tabulétion of the ranking of the polygons, that this

would be -- this was a'system to'anélyze‘thé'poiygons'for
chemical concentr#ﬁions of the chemic#ls of concern with
ranking tﬁem from, which woﬁld be - which ones should be
removed on a worse first type basis. And then ovér on
the next page is‘a ranking that was déﬁe ﬁith feéafd’to.
SSMEQ ranking. | |

Q. I see that Table 33-1 says "Remedial footprint

- polygons ranked by SWAC. "

A. Yes.

Q. And then back in Finding 31, it talks about the

process used triad data in site specific -- SSMEQ. So is.

the.triad data the same as SWAC?

A. No, no. The triad data would have been the data

that indicates which-Stations héd likely biologic effects

_associatéd with them. And there were only a few stations
that had that result. And —-vandvso those -- you know,

that was a considefation.‘ But we used other parémeters,

also, to identify worst first.

Because we -- we were -- were not limiting the

‘cleanup decision just'toipolygons that -- where there

were likely“impaCts to benthic organisms,‘if ybu follow |
my logic. Wé were also lobking:fér ones that had thel

greatest mass of contaminants in them that at the higher

levels. And then using the SSMEQ to analyze whether
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those polygons would -- had a potential for biologic

‘effects.

Q.  So the worst first ranking used the SWAC data
and*the,SSMEQ and the triad daﬁa?

A. Yes. I think so. I think it was a given that

’ any--— any polygon that had a'likely_éffect’as a result

of the triad data would be included in the proposed
footprint. So this is a methodology for dealing with the
rest ofithem.

Q. So I:guessﬂI'il go back to my originalbqueStion

‘of how, then, did you take the SWAC data, the SSMEQ data,

and the t#iéd data and combinerfhem‘all togethér to get
one ranking? - |
A. Okay. That -- let's see. Okay.
Just.ﬁsing'the.results for f? for both of those

rankings and integrating the‘results of both of‘thatvwas‘

- used to rank the_worst first.

Q. Let me ask a more specific examplé.. Maybe that

“_ﬁill help us figure it out.:

A ‘Okay.

Q. Can you 1ook.éti31—1‘and 30 -- excuse me --

Table 33-1 and Table 33-2 together?

A. Thirty -- 33-1 and 32-2. Okay. -
Q. | 33—2. Yeah, the SWAC ranking and SSMEQ ranking.

A. Yes, uh-huh.
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Q. So loohs to me that SW-04 is the same, is number
one on both lists? |
| A. Yes. |

Q. And then SW-08 is the second on both. SW-02 is

the third on both. SW-24 is the fourth. Same -- SW-09

'is the fifth. And then when we get down to the sixth, on

SWAC it's SW-28 and for the SSMEQ it's SW-13?
A. Yes.

Q. So for the overall ranking how did you decide

- what-goes next?

A. Okay . So_thenvwe_woﬁld preceed'to
Section 33.1.4 to ensure that the polygons that had the
highest individual CoCs are remediated. Each was rank

ordered independently for each of the CoCs.

Q. So how —- how‘does that tell me which one goes
next?
A. .Let's see. What I'm looklng for 1s 1f there s a

table that 1ntegrates all of this and dlsplays that I

;'thlnk in the spreadsheets for the economlc fea51b111ty

analy51s is where,you might see that 1ntegratlon
Because it's -— it's ranked w1th.cleanlng.-—

it's ranked in series of six pdlygons with‘the cests of

' remediating the first six-that’would'tesult»in'the

greatest exposure redﬁctidn. And then -- and then going

‘"down to the next six.
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Q. We're actually_going to'get there in just a
ﬁinute;' But before we have to get off tape because we
have to sw1tch the tape, there's nowhere that you can
point to rlght now in the DTR that detalls the process
that the Cleanup_Team used to --

A. For -- - |

Q. -- to hringﬂthese)types of'data.all together?

 MR. CARRIGAN: Besides what he already pointed

to?

'MS. WITKOWSKI: That explains the methodology of

bringing those three together. So I can follow why you

picked SW-28.

already given, there is nothing more? That's what y0ﬁ}re

asking?

MS.-WITKOWSKI( I'm asking for -- well, let me

'ask my questlon agaln

BY MS WITKOWSKI

Q} There 1s no narratlvebtext in the DTR that
explalns how the Cleanup Team comblned three dlfferent
types of data to come up w1th the rank1ng° ‘ |

"MR. CABRIGAN. Document speaks for 1tself Go
ahead. | 7 | |
» -THE~WiTNESS: ‘Okay. Yeah. 'There is - I
believe there is narrative text. I just need to
Peterson Reporting; Video & Litigation Services
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refreshen my memory on 1t I'm the -- if we're talklng
in terms of the economic fea51b111ty analy51s, I know
that those ‘cells in the spreadsheet that are -- where

it's'sequenoed in different phases of the cleanup, and

_balanc1ng the costs of cleanlng certain polygons up with

,the net exposure reductlon that would result from

reducing those chemical levels in the environment are --

‘are grouped on the worst, most polluted polygons first

basis. B |
And then goingfdown the chain. So -é‘so if yoﬁ

look on.that spreadsheet;-whatever the first Si# samplihg
stationspthat are called out in the spreadsheet, those
'wouldvbe the ones that are ranked>the highest and so on.

Q. vbkay.

A. It's ——:Ifm kind‘ofb—s I'm not answering your
‘ouestion directly. There's probably avtable'that defines

that with more preoisionvin,there. And I - I'll -- will

look fo: that table. Butvfor right now,’ that spreadsheet

is ranked that way;

MS. WITKOWSKI : Okay. 1I'd be happy to move onto

there next, but we're almost at 5:00 o'clock. Do you
guys want to‘oontinue on, or do you'want to end for the

.day? -

‘MR. CARRIGAN: No, we want to end for the day.

It's been a long day.
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THE WITNESS: Yeah.

' 'MS. WITKOWSKI: Okay.

MR. CARRIGAN: Let's resume tomorrow 'morning.

think we khad-—-b. well, let's go off the record.

THE VIDEOGRAPHER: This ends the videotaped

deposition of David' Barker, Volume 2, Videotape No. 3.

Today's date is March 2nd, 2011. Time is 4:50 p.m.

Off the record.

(Whereupon the deposition was adjourned a}t

4:50 p.m.)
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I declare under penalty of perjury under the laws:of the

State of California that the foregoing is true and

.correct; that I have read my deposition and have made the

necessary corrections, additions or changes to my answers

I deem neéessary.

Executed on this__ naay of - ' » ;

’2011.v

DAVID BARKER

Peterson Réporting, Video & Litigatioﬁ Services ,
’ ' 429
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I, ANNE M. ZARKOS, Certified Shorthand

Reporter forvthe State of California, do hereby certify:

Thét the witness in the foregoing deposition was by me
first duly sworn to testify to the truth, the whole
truth and nothing but the truth in the foregoing cause;
that ﬁhe deposition was taken by me in machine shorthand.
and later transcribed into typewriting,‘under my
direction, and that the foregoingvcontains a true reéord

of the testimony of the witness.

Dated: This \1j#&Lday of 'f\AYMleL— , 20\

at San Diego, California.

Clineraadss

Anne M. Zarkéi) RPR, CRR
CSR No. 1309
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" THE VIDEOGRAPHER: Good morning. The time on
the record is 8:15 a.m. 'quay's date is Mﬁrch 3rd,
2011.
My name is Abel Sibrel with Peterson Reporting,
Video é Litigation Services. The court reporter today is
Anne Zarkos of Peterson Repdrtiﬁg, 1ocat¢d at
530 B Street, Suite 350, San Diego, Californiév92101.
| This begins the videotaped deposition of

David Barker, Volume 3, testifying in the matter of

- In RevTentative Cleanup.and Abatement Order
No. R9-2011-0001; taken at 600 West Broadway, Suite 1800,

San Diego.

Will counsel please identify yourselves and
state whom you represent.

MS. WITKOWSKI: Jill Witkowski on behalf of
San Diego CoastKeeper and’Environmental‘Health Coalifion.

MR. RICHARDSON: Kelly Richardson with Latham &

Watkins for NASSCO.

MR. WATERMAN: Ryan Waterman, Latham & Watkins,
for NASSCO.
MR. BENSHOOF: Ward Benshoof, Aléton‘& Bird, for
SDGE&E. |
| MR. DART: Matt Dart, DLA Piper, for
BAE Systems.

MR. BROWN: Bill Brown, Brown & Winters, for
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Port of Saaniego.
| MS. FITZGERALD: Leslie Fitzgerald, also for
Port of San Diégo.
| MS. PERSSON: Kara Persson, Gordon & Rees, for
the City of San Diego.
| MR. CARRIGAN: Cris Carriéan for the San Diego
Water Board and for the witness, Mr. Barker.
THE VIDEOGRAPHER: Thank you. The court
reporter will now swear in the witness.
*ok ok
DAVID BARKER,
having first been duly sworn, testified as follows:
% % %k
FURTHER EXAMINATION
BY MS. WITKOﬁSKI:
Q. Morning, Mr. Barker.
A. Good mornihg.
Q. Yesterday we were talking abgut.Finding 31, the
economic feasibility considerations. |
| A. Yes. |
Q. And Appendix 31.
A. Righﬁ. |
.Q.  I have for you, for yoﬁr convenience, printed
out copies of -- |

A. Okay .
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Q. -- both the findings and the appendix.

A.  Okay. Thank you.

Q. At the end of yesterday, you had referred td, I
believe, this chart here, A31-2.

A. Yes.

Q. With reference to the complete ranking of all of
the polygons; is that.correct? _

A. The complete ranking for the purposas of the
economic analysis, yes. )

Q. Was there a different ranking for another
purpose? |

A. If -- when the remediation footprint was
designed -- or excuse me, the description of that, which
I think is in‘Sections 33 and 34; if you review those,
you'll See‘othef criteria for ranking polygons, the --
and for showing that the most polluted are what i refer
to as polygons, wheie the site was subdivided into
diffenent areas.

In 32 andﬁ33, there's —- there's other criteria
for showing that the dredge footprint was -- was
capturing all the contaminated - the most heavily
contaminated sites.

And thén_in the economic analysis chapter,‘the

‘ranking was -- was done to rank the polygons in -- in

terms of their potential to cause biologic effects from

Peterson Reporting, Video & Litigatiori Services
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- the most heavily contéminated polygons down to the least.

And there was a reason for that, so that you could
correlate that with the associated reducti§n in exposure
that would result from cleaning up different groups of
polygons.

Q. Let's look through Table‘A31-2.

A. Okay.

Q. If you‘llvlook, looks to me like if you flip to

the second page of that --

A. Okay.

Q. -- it ranks from 1 to'66; is that correct?
A. Yes.

Q. So are there 66 polygons?

A. Yes.

Q. If we flip back to the pége 31-2 --

A. 31-2.

Q. - of the bTR.

A.  Okay.

Q. The firstksentence refers to 65'shipyard

sediﬁent stations.

A. Okay .
Q. Is there -- can you explain the inconsistency?
A. I think one -- one of the possibilities is that

there was a station over in the Chollas Creek channel

referred to as NA22 that was removed from consideration
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for inclusion in the remedial footprint and the economic)
analysis because the -- it's explained in the DTR.

A decision was made to address remediation at
that area as part of the, I believe, the Mouth of Chollas
Creek TMDL, another remediation projéct that's underway
at the board.i

Q. So this economic feasibility analysis is for the

:entire site except for NA22?

A I'm pretty certain that's the case. Let me just
check the column to see if:my memory ié correct. I'm
just scanning it for NA22. Oops. I see NA22. Let me --
let me refer to the station that's over in Chollas Creek
channel. I want to make sure that I've got the right
station in mind. I think I do.

ILet's see. Thirty-two. Yeah. That is the
Chollas Creek channel. So at least for right now, I
caﬁ't think of the —- it could be a discﬁepancy there,
oi -- I'll have to examine later.

Q. Okay. Let's look back at Table A31—2 and

start -—-
A. Okay.
Q. I'd like to start asking you some questions

about thé column headingsv——

A. Yes.

Q. -- so that I can understand what the chart
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means.

A. Sure.

Q. The third column reads, "Total Area," and ﬁhen
in paren, "9-11-10." What does that signify?

A. Okay. Total Area 9-11-10, it could be the date
that the data in -- when -- when that column was

tabulated there.

Q. Could there have been multiple tabulations of
data®?
A. In -- yes. I'm sure there were.

Q. 2And where did that data come from? -

A. Thebdata came from -- the board requested that
information from the responsible parties that are named
in the draft order. &2and it came frém the consultants on

one of the parties,'

Q. . The next column reads, "Dredging Area-Inside
(SF) ." | |

A. Yes.

Q. What does that signify?

A, SF? |

Q. The whqle "Dredging Area;Inside."

A. This is the ;— 3 couple of the parties were

trying, I believe, to track what portion of an area was
inside their leasehold and what was outside. And so

that's -- so inside would refer to inside the leasehold
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for wherever the station is located.

And it's pfobably'—- I believe it's -- when I
say nleaseholds," it's probably the NASSCO and

Southwest Marine leaseholds. And SQ that would be the

area that was within the leasehold. And -- and outside
as —-- As'I said would be outside.

Q. From the Regional Board's perspective, from the
staff's ?erspective,vis fhere a difference in -- in the

dleanup or how it would proceéd if something was inside
or outside?

A. It's just information; That's-all. 

Q. The next column I'd like to ask about is the
"Depth To Clean" column.

A. Yes. Uh-huh.

Q. Where do those numbers come from?

A. As part of the -- the assessment of the site,
there were #arious core samples coliected to track the
dépth of contamination.“ And in the reﬁedial fdotprint
under the remediation strategy, any of thé polygon areas
indluded within that would -- the goal of the remediation
would be to clean those up to or below background levels.

And so this depth is a projection on how -- how much

‘material would be removed from a particular polygoh to

get to that level.

Q. Do you recall how deep each of the cores were?
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A. Not off the top of my head. That information is
in -- in the DTR. I would -- I would have to look it up.

Q. So if somethiﬁg says "Depth To Clean SUR," what
does that mean?

A _‘Depth to -- whiqh --

Q. Look —-- Polygon SW-13, which is No. 6.

A SW-13, No. 6.  Okay.

Q Depth to clean SUR.

A. Depth to clean. Ifm ~= I right -- right now I'm
not sure what the SUR means there. It may mean'that

it -- that the depth, that background levels were -- the

core samples indicated background levels were -- would be

obtained'immediately below the surface.

Q. Are you familiar with dredging capabilities, of

how deep a first surficial pass would -- would be?
A. Yes.
Q. So would that be, say, the first foot; within

the first foot, if it say -- if it would be surficial?
A. Well, if you look over in the in -- in next
column there, it's -- it was éssuming that there would be

a dredging depth of 5 feet there. So it would just --

Q. Good. I actually had some —- some qﬁestions
about that.

A. Okay .

Q. . Look at -- I'll be pointing to lines 14, 15, and
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then 21 where we have a few different examples of depth

to clean, says "SUR," and then we have different dredging

depths.
A. Okay.
Q. So on 14, depth to clean is SUR, and the

SUR, and the dredging depth is three. And for 21, we

have --
A. Yeah. I —— I -- I --
Q. We have seven.
A. I see.
Q. Can you expléin to me why that is?
A. Not right now, I cannot.
Q. Do you know who could?
A.  Yes. We -- we could -- it's possible there's

footnote to this table. Rather than me sitting here

guessing, we -- we could -- we could 1ook‘for that and

. see.

Q. Part of my concern is that if -- if SUR meant

surficial, it would be a big variance to me dredging

»dredging depth is five. Then for 15, depth to clean is

a

3 feet versus 7 feet when you're talking over an entire

‘area --
" A, Right.
-~ of the polygon. Do you see that?
a. Yes.
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Q. Do you agree that if all the SURs were 7 feet
versus 3 feet, that could make a difference in the total
combined --

A. Oh, yes.

Q. -- volumé?

A. vRight, yes.

Q. Wﬁich then could have a difference in the total
price of the dredging?-

A. Right, yes.

Q. Okay. The next column I'd like to talk about is
the "Volume Per Polygon'Inside'andAOutside." Does that

correlate similarly as to the dredging area inside and

- outside®?
A. Yes, it does.
Q. Okay -
A. And the -- the best way, actually, to review
this téble is -- is‘to :eview the ﬁative spreadsheét that

has the equations over each -- each column. TIt's -- I --

‘actually, I brought my laptop here today in case we got

.into that.

Q. Is thét in the administrative record?

A. The -- the -- this table is. And the board has
the electronic file that this table is based on. So I
assume that's part of the record, yes.

Q. Yeah. My problem was when I went to click to

Peterson Repofting, Video & Litigation Services
' 446

08:

08

08:

1 08:

08

08

08

08

08

08:

08

08

08:

08:

08

083
08:
08:
~.08:
08:
08:
08:
.08:

08:

:.29:
29:
:29:
29:
29:
:29:
129:
:29:
129:
$29:
29:
:29:
:29:
29:
29:
:29:
30:
30:

30:

30

30:

30:

30:

30:

30:

32

35

38

38

39

39

39

43

44

46

49

52

55

56

58

59

02

09

16

: 20

21
27
32
38

40



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

the supplemental administrative record to find that, the
table didn't have the formulas in it --

A. Right.

Q. ~- to look into that.
A. Yeah.
Q. So it made it hard to —?.to track where you got

the numbers from.
A. Yes. I can see that.

Q. Do you think it would be possible to add those

" formulas into the administrative record?

A. I -- I would have to consult with --
MR. CARRIGAN: They'll be in.
THE WITNESS: -- counsel.
MS. WITKOWSKI: .Great. Thanks.
THE WITNESS: I'd have no objection.
MR. CARRIGAN: I'm surprised they're not in.

And I would suspect they may be in. But if they're not

in, they will be added.

MS. WITKOWSKI: Thank you.

" BY MS. WITKOWSKI:

Q. The final column I have to ask about is this
"Cumulative Shoreline Protection"_célumn.

A. Okay.

Q. What does that mean?

A. I think that that column is referring to the --
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the area of the shoreline that would -- no. I thinkiI
know what it means. But rather than guessing at all the
equations for this, I would like to look at the native
file and answer your question. I -~ I guess I could do
that on the Internet. But yeah. |

MR. CARRIGAN: Can we go off the record?

MS. WITKOWSKI: Sure. |

THE VIDEOGRAPHER: Off the record. Time is
8:31 a.m.

(A recess was taken.)

THE VIDEOGRAPHER: Baék on the record. Time is
8:34 a.m. |

MR. CARRIGAN: So Counsel, the file, whicth

suspect is in the administrative record but if not will

: be.added, I'll have it distributed to all counsel today

at the first break so that yoﬁ can take a chance to

. review it.

If you want to ask Mr. Barker questions about

this, he'll respond to the best of his recollection today

at the deposition. And then we'll provide the SAR number

‘or the copy of the document.

MS. WITKOWSKI: Great.
MR. CARRIGAN: It-ddes, I believe, have to be in
an electronic format because of the way the document is

created. And that's why the printout in this appendix
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" does not contain the top part so -- with the formulas.

MS. WITKOWSKI: Thank you. I appreciate that.
MR. CARRIGAN: All right. =
THE WITNESS: Yeah. The -- and as I recall,

when -- in the —- one of the factors that was analyzed in

- the dredging of the area was the need to shore up the

shore structures, where the bay meets the land‘and aroﬁnd
dock areas, with rock material. And so this -- this
column here would refer to the tons of rocks that would
be brought into the site to -- for structural stability
reasons. " | |
éY MS. WITKOWSKI:

Q. And that would be part of the cleanup as well?

A. Yes. And so the cost of that would be factored
in. And so this last column is simply -- actually, ngw
that I'm sayiﬁg this, I can see if you look =-- lookquer
in -- let's see -- the seventh column from the left,
you'll see “Rock Protectibn in Tons." And then if you
then go to the last column, you'll -- youFll see 1,453
there. And so it's just -- it's just a‘cumulative column
adding up the totals. |

Q. If I understand this chart right, the numbers at

‘the far right in the green are calculations based on the

numbers from the left.

A. That's correct, yes.
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Q. And all the numbers on the left, did they come
from the dischargers? |

A. Yés, yes. Plus, and these - some of the --
this -- this m#terial was, you know, based on informatioﬁ
in thekDTR. But yeah, yeah, the dischargers told us how
big the différent polygons were, that kind of thing.

Q. | I also see on this.chart~that.looks like every.
sixth polygon is highlighted in yellow.. |

A. Uh-huh.

Q. Do you know why that is?

A. It -- it gets back to how the economic analysis
was -- was done. It was —- actually, there's a chart
that's in the DTR in the -- that plots percent of

exposure reduction versus the remediation dollars that
would be spent to obtain that reduction. |

| And the aﬁalysis was done in increments of -- of
six polygon areas at a time. And so this yellow color is
just showing -- wqﬁld cbrrelaté to that first -- the ==
in the first column where you see Rank 6 there, that
corresponds to the first blue rectéhgle oﬁ -- in

Figure 31-1.

Q. Why was it six:at‘a_time?

A. It was just done to -- to show the -- the
‘gradual increaSevin —-- in cost ﬁo obtain cleanup levels,
and what -- what the resulting percent reduction.was.
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And it's showing-that—when'the -- the most contaminated
areas are remediated, there's é bigger percent reduction
witﬁ that. And then as you go down the list whererﬁhe --
the amount of conﬁamination within a polygon is

decreasing before remediation, it's showing that the cost

of dredging is the same. But the -- the percent exposure
reduction you get from -- from remediating polygons that
have less contamination. There's a less of a percent
reduction. |

Q. Was there any particular reason that six was

chosen instead of, say, five or seven?‘

A. I —-1I think six is just -- is jus£ an
asﬁumption thaﬁ we made to do that. Could be five.
Could have beenrdone in different increments. We chose
six. | |

Q. Let's look at Table A31-1, whiéh is on the
second page 6f appeﬁdix -- Section 31. Should be on the
back of that. |

A, Yeah. 0kéy.

Q. in the first column of the top table Qe have
here, it says "Construction Seasons Reqﬁired" in the
left-hand column.

A. Yes.

Q. What does that signify?

A. That is the dredging periods that are involved.
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The -- there is a season when dredging can be conducted.
And so it's saying to get to these post remedial SWAC

numbers here, you know, how many_dredgihg seasons would

be involved and -- okay.
Q. How long is the dredging season?
a. It refers to the Least Tern nesting season where

potentially dredging cannot be conducted.> And I'm just
trying to remember where in the DTR -- it's discussed
somewhere in there. And I'm just guess —-- remembering
the window aé being somewhere in the March to September
time period whgn potentially dredging could not be
conducted. | |

Q. i believe you said yesterday that there may not
be Least Terns nesting at the shipyard site; is that
correct? |

A.v‘ Yes. I —-- I consulted with U.S.'Fish and

Wildlife just to find out what their thinking was.

And -- and they indicated some pretty open-minded
thinking aboutAthat. I was assuming it was almost like a
regulation but found that that;s-not necessarily the
case.. |
Q.. If ﬁhere weren't Least Terns nesting at the
shipyard site, could the construction season be lénger?
MR. CARRIGAN: Call$ for a legal conclusion.

THE WITNESS: I would say if Least Tern nesting
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'is not an obstacle, there are other considerations

involved in, for example, the amount of area that would
be needed to Stage the dredge spoil storage or just tﬁe
temporary stockpiling and dewatering of it. That might
be a limitation. |
The -- a lot of this activity is -- would be

conducted in front of two active shipyards with the need
to have ship movements in and out of them. And so
there's a need to let that business continue while fhe
dredging takes place. So in orchestrating all of this,
that may dictate certain periods when it could be
conducted and others not.

Q. How much dredging can be done in a construction
season?

MR. CARRIGAN: Lacks foundation.

THE WITNESS: I -- I can't answer that with any

precision. I guess it would depend on how -- how many

barges are out there_dredgihg the material. You could
get a lot done. |
BY MS. WITKOWSKI:
Q. Do you know if,the limitation would be by volume
or a total area that needs to be cleaned up?
MR. CARRIGAN: Vague} Overbroad. Lacks
foundation.

THE WITNESS: No. I've -- I've not -- I've not
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looked at how much, you know, an upper limit on how --
how much material could be dredged over a_given period of
time. Yeah.

BY MS. WITKOWSKI:

Q. Back to the Construction Season's Required
column, as I look“down'the column, I see that it lists
one, two, and then two again.

A. Uh-huh.

Q. Can you'explain to me why that is?

A. Just that those levels could be obtaiﬁed in the
second construction season.

Q. Okay. And then as I skip down, I notice there's
not a seven or nine or 11 or a 13.

A. Yeah.

Q. What's the reason for that?

A. I -- I can't tell you right now. Okay. Yeah.

Q.  For the cdnstrucﬁion seasons required under

No. 1, Qhat does that -- what does that sigﬁify?"

A. Back to your previous question, you're asking
why there's not an 11 or 14. I think the iumbers there -
just correlate that ih order to obtain the SWAC -
post-remedial humbers that are in the afea colored in

yellow, that it would take 12 seasons to do that, to

obtain that. And it could not be obtained in 11, but it

would be 12, and -- and so on for the 14.
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Q. So for the constructioﬁ seasons required under
the first season, how much -- how much dredging is
happening in that first construction season?

A. Well, then I think if you look over in the -

cumulative column -- well, let me —-- let me make this

observation is, there's a missing part of this table that

would answer that question directly that is in the native

file but did not make it into the PDF display. And that

needs to be corrected.

Q. I was wonderiné, it seemed liké-there_was a
piece missing. I was trying to --
A. Yes.
Q. -- figure this out.
A. Yes. Yeah. There was a -- and it's a critical
bit of information. It kind of -- it's right to the
" right, and it gives the -- the_—F the costs of

remediation and the.volumes involved by constructiénv
éeason.' And it helps to make sense of the whole chart.
So it's a crucial table. I noticed that the other day,
that it seemed to be missing. I wenﬁ'back to the native
file, and sure enough'thére it is. So that was an
oversight. |

a Q. So does.this first constﬁuctioh season correlate
to the first six“poiYgons, or not necessarily? |

A. I -- with -- yeah. To answer that, I would need
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the rest of the table there to look. I -- I think -- I'm
not sure that it does. But as I say, that's the
information I would need to answer your question.

Q. Ok#y. Moving on to the SWAC --.

A Yeah.

Q. - segmént -

A. Yeah.

Q. -- of the table.

A.  Yeah.

Q. And then starting with the PCB colﬁmn?

A. Yeah.

Q. I seebthe.number 249.

A. Yes.

Q. What does that mean?

A. Okay. From a post—remedial -- okay. Again,

this number SWAC stands for'surface weighted average

concentration. And in the -- in the first six polygons,

. when those are remediated, those are remediated to

badkground levels or below.

And so this SWAC, this is a site-wide aierage

'concentration,-is'calculated with the assumption that

‘those polygons are —-- are -- are at background or below.

And then the resultlng calculatlon 'is 249. And so as you
remedlate more and more polygons where more of them get

to‘background levels, the site-wide average concentration
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decreases. ’

Q. So this'whole SWAC, all these numbers invyellow
are aSsuming that each time a polygon is cleaned, it's
cleaned to background or below?

A. Yes. Right, yeah, yeah.A

Q. Then moving over to the exposure reduction --

A. | Uh-huh.

Q. -- I see percentages there.

A. Yes.

Q. What does that mean?

A; ZOkay. Now, if you -- let me go to the DIR.
Yeah. Pége 31-2. And if you see the equations in bold
there, that -- okay. Yeah. Yeah. These exposure
percent reducfions is —; is the -- is the result qf‘this
equation that Says percentiexposure reduction and gives
the -- how that's calculated. Ahd itfs-relative to the
pe#cent exposure reduction relative to background.

Q. Sd as you clean more polygons; ydu'll get a
»greaté;,percentage? o

| A. Yes.

Q. | I have a question about that. If you look at
the "Mefcury“ column.

A.kv Okay . |

Q. As you loock down the column from the top, it

starts at 19.4 and increases to 115 percent, 122, 126.
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A, Uh-huh.

Q. And then for Construction Seaséh-lZ, it goes
down to 117.8.

A. Hmm .

Q. How do you explain that?

A. Well, the greater than hundred ﬁercent reduction
might mean that those areas are being -- since it's
relative to background, it probably means the‘rémediation
is -- . is resulting in below background levels there.

Q. So from Construction Season 10 to'12 where it --

pollution actually increases from 126 percent tov117, it

 looks to me like it's -- the cleanup is somehow making it

more contaminated?

A. I think in the -- basically the results of the

sité—wide -- just the mathematics of the -- of the -- the

concentrations are different in the polygons. And then

the apparent reduction obtained might yield different

results when that is averaged over the whole site;

Q. So it's nét saying that between Coﬁstruction
Season 10 and Construction Season 12, side—wide it's
getting mofe polluted from mercury? |

A. No. It's just saying that overall -- overall-on

a site average basis overall at that point, that's what

' the percent reduction was calculated at. And again, a

‘nice way to view all this is to have the native files
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where you can folldw the equations and see the logic of
- the numbers. |

Q. So there would be a similar explanation, then,
in the "Copper" column befween Construction Season 12 and
Construction Séason 14, that it somehow increases
exposure reduction from 112 to 1012 |

A, Or decreases --

Q. Exposure.

A. Yeah.

Q. So'you'll -

A. Yeah.

Q. Yoﬁ‘d‘be -- is it fair to say that for mercury;
you'd be better off in stopping at Construction Season 10
than going to Construction Season 12°?

A. From a site-wide average basis, it would seem to
indicate that, yes. Again/ as'the -- the numbers and the

chemistry is changing between the polygons.

Q. ‘So this -- just to be -- be clear in my head.

‘Because I'm having a little problem with how these

numbers are switching around and how it can work f:bm
averages. I would assume that as yoﬁ clean each polygon,
you're'reﬁoving some amount of mefcury. And that if you
clean the whole site to background; you would be at a
hundred percent, or if you cleaned it greater than

background, it would be more than a hundred percent
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clean.

A. Uh-huh.

Q. Right?

A, Yeah.»

Q. So Construction Season 10, we're more than a
hundred percedt clean.

A. Yeah.

Q. ‘Averaged over the entire site --
A. Yeah.
Q. -- you're at 126 percent, how do you go back to

102 percent at Construction Season 147

A. Yeah. Tb really answer your questions, I
myself, I need to see the equations for this column here,
how -- how these -- if these numbers are:cumulative or if
they're just reflecting a particula: dredging seasoﬁ like
in -- so yeah. |

Q. Let's talk about the "Average" column under
"Exp§sure Reduction."

A, Okay.

Q. ﬁhat does that column signify?

VA. Average. I think that would be the average
reduction of == of each -- each exposure reduction. It's

the average across all of the constituents, PCB, mercury,

copper, TBT, HPAHs.

Q. I see that in Construction Season 10 --
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Okay .

-- we have an average that goes to 101 percent.

» o ¥

Uh-huh.

Q. Why doesn't the cleanup stop there if you're

averaged a hundred percent clean?

A. I -- I would jﬁst go back to my original

'statement as in order to answer your question, I need to

see the native file with the equations there to answer it

. precisely. I'm just guessing otherwise.

'Q. Okay. And as we look down the "Average" column,

in Construction Season 12 we get to 104 percent.

A. Uh-huh.

Q. And then Construction Season 14 it dips back to
a hundred percent. |

A. Uh-huh.

Q. - What's the explanation for that?

A. Same -- samé thing. I -- I just need to look at
the equations that are computing the results:in that

cell. And then I could answer your question.

Q. Okay. Let's move down to the -- the plot
data -- ‘ |

A. Okay.

Q. - ¢hart. The first column‘we have is
"Incremental Expdsure."' And we have a 30.2 perceht.

A. Uh-huh.
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Q. Where -—’where'doeé that number come from?

A; The incremental exposure. Let me look at this.
Okay. It's -- the 12.4 percent, I understand what that.
is. I -- again, I'd have to look at the spreadsheet

native file there to see.

Q. I see another -- if we gé up to thé top table on
Table A31l-1. |

A. Okay .

Q. I see an "Averageﬁ column under the first --

second construction season that there's a 30.2 percent.

Is -- is that where the number comes from?
A.i Incremental exposure. It could be, yes.
Q. So is there -- but you're not sure?

A. No. No. Again, I think it would be -
straightforward with the equations there to -- ﬁo answer
these questions right. |

Q. | I can come back to these questions after I've
had a chance to look at them and you've had a chance to
look at these suppotting equations. But 1et'S‘g§ forward
ﬁith some more queétions about this plot data chart.

A. Okay . Excuse'ﬁe just a second. I just want t§
make sure the text doeSn't explain this here. Okay.

| Q. The neXt-célumn in the plot data chart is
"Incremental Cost." |

A. Yes.
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Q. And for the first line we have a 24.3 million.
A. Uh-huh.

Q. Where does that number come from?

A‘ The -- ahy of the cost data we obtained from the

responsible parties. The cost of dredging that -- hang

on a second. Let me just see this. Yeah. The -- the
cost of cleaning up the -- you'know, again, a series of
six polygons, yeah. That -- the cost data to complete

that was obtained from the responsible parties, yes.

Q. >Where is that -- that underlying data?
A. There is —~- over in Section 33, there is a --
excuée me. The -- okay. Yeah. Back -- excuse me.
| In -- inFChapter 32,'there's some -- some cost

data in the appendices there that are related to the cost
of the cleanup. And that's one source. And then the‘
missihg pért of this spreadsheet has that information.

Q. Would it héve, like, the -- each of the
assumptions used to‘come up with these numbers?
| A. No. It wasn't that detailed. ﬁut -- but it --
it had the —- the doliaﬁ figures associated.

Q. Where could I find all of the assumptions that
went ihto creating this 24 point --

A. You éould look in -- in 33 -- or excuse me,
Section 32,vthe cost data in there.

Q. Does that -- is that cost data limited juSt to
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the cost of cleaning up the remedial footprint?

A; On that sheet, I didﬁ't look that over in too
much detail myself. It looked like it had some -- a unit
cost data that could be used to predict costs from --
dredging so many‘cubic yards that could be used to derive
these eétimates here.

Q. I have a -- some information that might be what
you're :eferring to.

A. Okay. »

Q. This is SAR 384578, which I'd like to mark as
Exhibit 1235. 7
| (Exhibit 1235 was marked.)

BY MS. WITKOWSKI:

Q. Is this what you were referring to?
A. . Yes.
Q. - Okay. What -- what is this that we're -- I'm

looking at right noﬁ?

A. These are the bases for assumptions made for
pfoviding the cost estimate for the -- the cleanup of_the
site. Let me just see here. And if you look oﬁ the --
the reverse Qhere itvcomes up to $58,100,000, that‘was‘
the estimated cost for the -~ the sélected dredge
footprint, yés. |

Q. Wére these numbers then in turn used to create

the economic feasibility analysis?

Peterson Reporting, Video & Litigation Services
| 464

09:
09:
09:
09:
09:
09:
09:
09:
09:
09:
09:
09:
09:
09:
09:
09:
09;
09:
09:
09:
- 09:
09:
Q9:
09:

- 09:

02:
02:
02:
02:
03:
03:
03:
03:
03:
03:
03:
03:
03:3
03:
03:
03:
03:
03:
04:
04:
04:
04:
04:
04:

04:

45
49
52
57
04
07
11
15
17
19
24

38

43
45
45
47
48
01
06
14
21
26
29

32



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

A. Yes. . I mean, there's unit cost factors in here

that could -- would be applied to that, yes.

Q. So give me an example df one of those.

A. Oh, let's see here. Yeah. Over in one, two,
three -- Column 47

Q. The column ﬁhat says "Unit Cost"?

A Yes.

Q. Okay.

A And just go down, like, dredging surface,.

' $120 per cubic yard.

Q. So to get this 24.3 million number, you took
some amount of cubic yards that were going to be dredged
and multiplied it by this 1207

A, Yes. That would be one -- one method of —- of

getting there. Those costs in the economic analysis, it

was costs other than dredging that was included in there.

But that's how you would do that.

Q. What additional costs were included?
A. Well, like the -- the placement of the quarry
rock was in there. There's a unit cost associated with

that, as well.

Q. I see that some of these on this chart, for
ekample, the design and permitting area, the probable
quantity is only one; and the unit is a lump sum.

A. Okay.
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Q. So this -~ am I correct in assuming that that
would mean that if you dredged even one polygon, that
this would be a number that would have to apply?

A. Well -- let's -- what --

MR. CARRIGAN: Incomplete hypothetical.
THE WITNESS: What -- what section are we in?

BY MS. WITKOWSKI:

Q. Under the design and permitting.

A. Okay. Yeah.

Q. 'So we have a lump sum.

A. Okay. Yeah. Yéah. For example, t§ ~- if you

weré to go out and dredge one polygon, that would trigger
the need to obtain 401 Water Quality Certification,.

Army Corps of Engingers perﬁit, demonstrate conformance
with CEQA, et cetera. And therg would be a cost
associated with that.

Q. So those would be fixed cost for --

A. Yes.
Q. -- any dredging?

Do you have those fixed costs listed anywhere?

MR. CARRIGAN: Besides on this chart?

MS. WITKOWSKI: For the economic feasibility
anélysis._ .

THE WITNESS: I think this -- this is the chart

that has the fix -- fixed costs. I -- I could look at
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the -- let's see. This came out of 32. I just want to
see if there's anything else in 32, any other cost data.
Let's see.

Okay. Eight, page 66. Yeah. Okay. I don't

see any other source of information.

Q. | How were these fixed costs apportioned when
figuring out this incremental cost number?
A. How were they apportioned?
Q. Were they all front-loaded?
A. Oh, front-loaded. ‘
Q. Or were they split up among the construction
seasons? |
MR. CARRIGAN: Vague.
BY MS. WITKOWSKI:
Q. Or -- or were they considered in some other way?
A. They -- they -- they were —- yeah. They'were‘
factéred in for the‘cost t§ obtain cleahup to that
parficular level. Now,‘I'can't tell you right now
exactly how they were apportioned, but ﬁhey were;
| In other words, if you're asking was all of
this -~ was all of the pefmitting:and design included
just in Season 1 with the -- and then not repéated fér
the other seasons? | |
Q. Right.

A. Yeah. I can't tell you exéctly how that got
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proportioned in there, other than it was -- was included.
Yeah.

Q. Would you be able to tell me after looking at
the supporting -- the native files?

A. Yeah. I might be able to tell you with more
precision, yes. |

Q. Who is Anchor QEA?

a. The -- this is one of the consultants for one of

the responsible parties.

Q. Were these the only cost estimatés'you received?
A. Yés, yes.
Q. Did you receive cost estimates from Anchor QEA

prior to July 20107
AL Thére_were refinements 6f different numbers.that
we saw. And»so the answer to that.is yes.

Q. Do you know if those are in the’record?

A. The -- like, as a spreadsheet was refinéd, the
previpus drafts of the spréadsheet, for a while we would
stockpile_them. But in the end, I believe, they were
deleted when they -- as we got fo what we and the parties
agreed would be the final tabulétion, yéah. |

Q. Was Ehere a reason you only used cost estimates
f:om Anchor?

A. Typicélly, in -- when the board gets into

economic considerations, sometimes the board develops its
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own cost figures. And then other times the board
requests the -- that information from the parties that
are -- are designing the remedial alternative. The board

cannot dictate the alternative.

So we -- in addition to designing a remedial
proposal, we -- we will ask, "Tell us how much" -- "scope
out the costs for implementing this." And so it's

typical that we would request it from reéponsible
paities. We'll look at it, and then we will circulate it
fof review to all the interested parties, and then focus
on coﬁments that come in that are asking about particular
aépects of it.

Q. Do you happen to know As far as contractors go
if these numbers are high or low or middle of the road?

A. When --

MR. CARRIGAN: I want to caution you, David,

that fo the extept that these questions are asking you to

disclose communications that were made to you in

~mediation, that you're not to speak to them. Okay.

THE ﬁITNESS: Okay.

MR. CARRIGAN: So that cannot.be part of your
answer. And.the questions are broadly worded so that
they are asking on their face for that information. I'm
instiucting yéu not to give an answer that provides

communications that were given to us in mediation.
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Dovyou understand?
THE WITNESS: Yes.
MR. CARRIGAN: Okay. Thank you.
THE WITNESS: Okay.
BY MS. WITKOWSKI: |

- Q. So my question again is,‘do you happen to knoﬁ.
if these, as far as dredgiﬁg contractors go, are high or
low or middle-of-the-road nuﬁbers?

A. We looked at the information ourselves, felt the
numbers were reasonable. We didn't do a lot of
comparisons with other remediation projects. There's not
too many remediation brojects like this we can compare it
to. So the -- the costs that were listed in the line
items appeared to be reasonable estimates to us, in that
we -—- we -- on the face of it, we had no reason to
question them.

Q. I see that these numbers appear all to be,
assﬁming that the remediation is -- method is dredging;
is that correct?

A. Yes.

Q. ﬁas there any analysis of what‘the costs would
be if ﬁé used confined aquatic di;posal insteéd of
dredging?

A. Oh.

MR. CARRIGAN: ' Vague.
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THE WITNESS: The ~-- there was an interest in

trying to have as complete a product as possible when the

board -- when -- when the board conducted its public
hearings to set the cleanup level and get cleanup
underway. And so in crafting the order and working with
the parties, we tried to press the envelope as much és
possible to get not only the techniéal informétion and
complete that as to what thé appropriate cleaﬁup levels
were, but also to get into what might be the most likely
remedial alternative to be implemented at the site.

And -- and then for some of the reasons I
mentioned yesterday,kwe -- the cleanup team wasbnot
looking on natural recovery as a favorable alternative.
Confined agquatic disposal is a option. The board doesn't
have the éuthority to order that option. And so we're
trying to kind of come up with an order that the paities

would likely implement. And this is what we came up

with.

. Q. The economic feasibility analysis incremental
cost numbers.
A. Uh-huh.
Q. Ihose are dredging numbers? Those are based on
costslof dredging; is that correct?
A. They're --

MR. CARRIGAN: Document -- hold on. Document
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speaks for itself. Go ahead.

THE WITNESS: They are the costs in order -- all
of the costs associated with meeting the — obtaining
the -- this post-remedial SWAC for each of the -- that's

associated with —-- in that chart with each of the six

"polygons.

BY MS. 'WITKOWSKI:

Q. Aﬁd the assumptions that were used that there
would be some fixed cosﬁs such as permitting; CEQA
review, that would happen régardless of £ﬁe‘remedial
option chosen, and then.sqme variable costs such as
dredging, that could vary whether you chose remedial
action of dredging or confined aquatic disposal.

A, Yeah .

MR. CARRIGAN: Vague.

THE WITNESS: Okay.

MR. CARRIGAN: Those éren'tfthé remedial
optiéns. The confined aquatic disposal faéility, there's
dredging for that. So I just want to clarify that - I

just want to clarify that. That's the purpése of my

.objection. So go ahead. Sorry. Ask your questioh.

BY MS. WITKOWSKI:
Q. So this assumed dredging,‘removal,.dewatering,
variables that I'm not sure what they are because they're

not listed here?
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A. Yes.
Q. The reason I'm asking what went into these

calculations is because I can't find it anywhere.

A. Yes.

Q. Okay .

A. Yeah.. This is all associated with implementing
the remedial alternative as it's described in -- in the

DTR. And the eest of using that methed to obtain
increasingly more stringent levels as is attempted to
show in that chart there.

é. If the responsible parties chose a different
alternati#e to complying with the Cleanup and Abatement
Order than dredging, dewatering, end_removal, could the
incremental costs of achieving the SWACs be different
than what you've laid out in Appehdix 312

MR. CARRIGAN: Incomplete hypothetical. Go

ahead.

THE WITNESS: One -- you know; one‘technique
involves stockplllng material and -- and transporting it
for off-site disposal. And there s costs associated with
that. If another method is chosen, there would be costs
assoc1ated ‘with that. |

I guess 1t's, hypothetlcally speaklng, it --
from a pure economics v1ewp01nt, it -- it might be

cheaper to do one alternative versus another. That
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actuallyvis part of the purpose of the CEQA -- CEQA
document that's under development is to'get at ahalyzing
environmentél impécts from various alternatives.
BY MS. WITKOWSKI:

Q. Are you familiar with the term "seﬁsitivity
analysis"?

A. Sensitivity analysis, I've heard it used in

different contexts.

Q. Aie you familiar with how it's used in economic
analysis®?

A. Not -- not in detail; no.

Q. Have you heard it used generally? ﬁould you

know a purpose of a sensitivity analysis?
A Kind of to bracket the assumptions to show
the -- the region of certainty within a calculation, yes.

Q. My ﬁndefstanding of it is that helps identify

the areas where if You change a variable --

A. Yes.

Q -— it leads to the»g:eaﬁest -

A. Yes. | |

Q; - change in results.

A Yes, right.

0 Did yoﬁ«do any sign of sensitivity analysis in

your economic feasibilityvanalysiS?

A. Not on this, no.
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Q. One more question before we kind of switch gears
and maybe -- maybe take a break. |
Is the analysis -- if I understand correctly,
the construction -- the information in Table A31-1 was
derived by going down the chart in A31-2 in six polygon
increments. |
| a, Uh-huh.
Q. ‘Wﬁich is wheré you would come up with your-
construction seasons required. |
A. Right.
Q. And that this information basically then led
intb your incremental exposure and your incremental cost.
How did you decide on an exposure reduction for
10 million?
A. It's -- it's just a way of characterizing
exposure reduction per -- per $10 million spent. And it
seemed an appropriate way to do that for a project ﬁhere

the remédiation costs to, say, cleanup to background

might be close to $200 million. So it -- that was its
purpose.
Q. Would you agree with my characterization that of

the polygons in the shipyard site, it can vary widely in
their size? We have some that a:é-relatively small and
some that are relatively large?

A. Yes.
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Q. Did you look at all -- did you consider looking
at thé costs of cleaning up some of the smaller polygons
first and then thé larger polygons and what the cost
implications of that would be, versus cleaning up on a
worst first?

A. With marine sediment cleanups, one of the key
goals with them is to obtain reduced risk to human heaith
and the environment. And risk is reduced through
femoval, mass removal, of -- of pollutants.

And so it made sense to us to -- from -- from
that viewpoint to approach it as, let's make sure --
let's clean up the hotspots and do that, get to the worst
ones first and -- and make sure we're addressing those
and addiess.as many of them as possible, taking into
account the -- the costs for obtaining this cleanup. And
this is a balancing of all of those considerations.

Q; I notice by looking through the polygon ranking'
in Table A31-2 that looks to me like those polygons that
are most contaminated aren't necessariiy adjacent td one
another. |

A. Right.

Q. In the cost analysis, if you're looking‘at
cleéning up nonadjacent polygons, how wouid - how does
that work?

A. Is —-
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Q. As far as, do you assume the cost of we're going
to dredge SW-04 first, pick up the dredge, move it, then

dredge SW-08 next, pick up the dredge and move it, and

each of the costs of setting the dredge, setting the best

management practices from there?

A. Yeah.

Q. S§ insﬁead of looking at the whole aréa of
cleaning up all the area adjacent to SW-04 together.

A. Right. |

Q. Even though -- okéy.

A. Yeah. Again, our technique was, yes, there
might be additional labor and cost to position a bafge in
one area of the site then move'to another, versus stay in
one area and do a sweep that way.

But we weren't designing this remediation goal

to have cleanup just for the sake of cleanup. We wanted

it to be a little bit more surgical than ﬁhat and --
because of the expense of the project. And wanted to --
the board ?-lqr Cleanup Team wanted to make sure that
there were measurable environmental benefiﬁs that would
result from the dredging. And skoe approéched it as we
did.

' Aé I was mentioning yesterday, any time you go
out in the environment and start dredging, you are

disturbing habitat. And we were wanting to limit that to
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the‘areas that truly needed remediation. And so these
wefe our considerations. |
Q. I understand that. My concern is with how

that -- those costs will add up when you're doing an
economic feasibility analysis.

A. Right.

Q. If you, instead of looking at, for example, with
the remedial -- final ;emedial footprint, I bélieve there
are some adjacent polygons that will be cleaned up.

A. Yes.

Q. Is that correct?
Aa. Yes.
Q. So in the —-- at the end of the day, if that's

the final remedial footprint, you'll be cleaning all
those up, I assume, together and not actually following
all this order laid out.

A. Yeah. The sequencing of what would be dredged

first or how that would work hasn't been really addressed

aé_yet. Part of the cleanup order has a -- there's a
directive in there for a detailed remedial éction plan
where all of those details would getidescribed and laid
out.

Q. By dredging thése areas that are next to each
other when thé dredging actually happens could reducg

some of the costs that were assumed in the economic
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feasibility analysis.
| MR. CARRIGAN: Calis for specuiation.
Incomplete hypothetical.
THE WITNESS: Yeah. I would just be speculating

in -- in -- in answering that. I -- I can't tell you --

"I think what you're asking me is, what are the costs of

dredging areas that are right next to each other versus

ones that are four polygons over and such. And I -- I -

we might be able to get at that type of 1nformatlon in a
remedial actlon pPlan once the actual de51gn and
sequencing of the -- the orchestration of how the
dredging will be done is laid out.
BY MS. WITKOWSKI: |

Q. And I'm not trying to ask you to predict the
remedial action plan. My question is more trying to get
to figuring out what the assumptions‘were -

A. Right.

- Q. - that came into this 24.3 nuhber( which we cén

talk about a little bit later —- |

Okay.

A,

Q.. -- after we get that.

A, Okay:

Q. I think now is -- I have ‘some more questions,

but I think now might be a good time for a break

A. Okay. Sure. All right.
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MS. WITKOWSKI: Go off the record.
THE VIDEOGRAPHER: Off the record. Time is
9:30 a.m.
(A recess was taken.)
THE VIDEOGRAPHER: Back on the record. Time is
9:46 a.m. | |
MR. CARRIGAN: Back on the record.
BY MS. WITKOWSKI:
‘ Q. Oﬁe more question for'you, Mr. Barker, on the
Anchér spreadsheet.

A. Yes.

Q. vOn thefback page under "Monitoring Costé," do
you knbw if ﬁhaﬁ monitoring quantity and frequency
reflects what's currently in the DTR for a monitoring and
post monitoring plan, of monitoring during and after
dredging?
| A, | Yes, it does. It's as part of the -- our goal
of présenting'the Sgard a complete éackage, we went
beyond what we've done in other cleanup situatibns ahd -
and éoﬁ quité a bit into scoping what a --a -—»the three
different phases of monitoring that are listed there.

And so ﬁhat's the associated cdsts‘wiﬁh implementing it.

Q. Along the same lines, on the front of that page
undér "Dredging," the last enpry‘is "Addiﬁional dredging‘

as needed for a second pass."
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A. Yes.

Q. And it was assumed 28,000 cubic yérds.

A. Uh-huh.

Q. Does that also réflect the requirements for a

second pass as laid out in the current version of the
DTR?

A. It -- it's just a contingency cost factor
associated in case there's any anomaiies in the -- when
the samples are obtained, ﬁhere the dleanup goal was not
reached in a particular polygon, wherelﬁ second pass
would néed to be done. |

Q. So was that based on a -- looking at what those

redredging triggers were and assessing the probability

that that would happen?

A. Yeah. It's just contingency planning.
Q We'll move on to another topic.
Yesterday, you were -- you spoke about natural

attenuation. And I believe you testified that you
determined that it was not appropriate remedy for the
entire site; is that correct?

A. .Yes.b

Q. Does the DTR determine that natural attenuatibn
is appropriate for NA22?

A. Let's see. Let me just -- I want to verify that

we're on the same -- no, no, no. NA22, a decision --
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we —- Cleanup Team just méde a decision that it was best
to deal with the remediation of that site in conjunction
with the -- whatfs called the Mouth of Chollas Creek
TMDL.

There's a -- actually, it's open to the right
page. On page 33-3 of the DTR, you can see that it's --
NA22 is -- is one point in the -- within a block of other
sediment quality sampling that's being done for the Mouth

of Chollas Creek. And it -- it just -- we felt that --

- that it was best to deal with remediation decisions on

that site, as I said. And as part of that TMDL effort.

Q. Does the TMDL have a remediation portion?
A, It -- the goal of that project is to come up
with some type of -- of reduction, waste load allocation.

And that could -- could very well lead to a sediment
remediation effort to obtain that goal there, in order to
ensure that water qﬁality standards are met at the Mouth
of Chollas Creek. I think it's on the 303(d) list as a
sediment problem there. It's, I think, sediment
toxicity, listed for impairment with respect to sediment
toxicity and beﬁthic community. |

Q. Do you know if the TMDL as it's in progress
currently requires dredging there? -

A. No. I —

MR. CARRIGAN: I'm going to object. Calls for
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speculation and lacks foundation. The TMDL hasn't been
issued.

MS. WITKOWSKI: That's why I said, "Do you know
as it's currently in progress." |

MS. PERSSON: Join the objection.

MR. CARRIGAN: Calls for speculation.

THE WITNESS: Okay. I have not reviewed the --
the draft on that lately to see if that's there. I do
know that when I last -- we were last discussing this in
£he office -- this was some'years ago -- we looked at it
as a phased operation that first the TMDL would be
implemented, and then‘the board would getrinto
determining whether there should be a remediation there
and who would be responsible for that, yes.

BY MS. WITKOWSKI:
Q. So if would be a separate cleanup, potentially?
A. Yes. Yes, exactly.

Q. And that would be after the TMDL would be
completgd and implemented?
A. Or after the team --
MR. CARRIGAN: Same objection.
MS. PERSSON: Join.
MR. CARRIGAN: The board has to take action on
this. It's out for peer review. So-we're talking --

we'fe way speculating about what might happen there. But
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so -—‘I'm -
| MS. WITKOWSKI: Go ahead.

THE WITNESS: Could -- could you -- could I --

MS. WITKOWSKI: Could you read back the
question, please?

(The record was read.) _

MR. CARRIGAN: Calls for speculation. Lacks
foundation. Go ahead. |

MS. PERSSON: Join.

THE WITNESS: When -- when TMDLs are
implemented, that refers to the proceés where -- where -
a TMDL that's fully implemented means water quality
standards have been obtained. And -- and so é decision
on remediation, if there were to be that, would be
made -- well, I'm speculating.

‘But'typically, a -- a decision's made on what
type -- type of poliutant reductioné need to take»place

§

and where those need to take place in.order to réach the
goal Qf the TMDL. -And then those actions are implemented
over time._. |
BY MS. WITKOWSKI:

Q. 'If I understand what you're saying and what your
counsel has objected to, it's speculative af this point
how contaminated sediments at NA22 will be dealt ﬁith?

A. Yes. Yes. It -- other than there's other --

Peterson Reporting, Video & Litigation Services
' | 484

09:
09:
09:
09:
09:
09:
09:
09:
09:
09:
‘09:
09:
09:
09:
09:
09:
09?
09:
09:
Oé:
09:
09:
09:
09:

09:

52:
52:
52:
52:
52:
52:
52:
52:
52:
52:
52:
53:
53:
53:
53:
53:
531
53:

53:

53

53:

53

53:

53:

54:

32
33
33
37
38
49
49
50
52
52.
58
06
10
21
23
32
36
40.

44

:50

51

:52

54
59

04



10

11
12
. 13
14
15
16
17
18
19
20
21
22
23
24

25

there's other sampling stations at the mouth’éf the creek
with thé same sorts of sediment quality issues as NA22.
The same issues and receptors are involved. And whatever
decision would be made with respect to the other
stations, it would be made in a uniform maﬁner, I guess.

Q. So does the decision to defer action on NA22
effectivély remove NA22 from the Shipyard Sediment Site
for purposes of -- of this DTR ahd‘the cleanup and
abatement order?

A. Yes. We made.a decision to not juSt -— to not
consider NA22 in thé footprint. We just thought fiom a

decision—méking process it wduld be better to have the

‘decision on NA-22 made at the same time as decisions are

made on the -- with the other stations that are shown in
Figure 35-2.

Q. Will NA22 be considered ——vbe factored in when

considering post—reﬁedial SWACs and their achievement?
- AL Post --

Q. | aAnd whethé: site—wide, whéther the éleanup goals
have been met, doeé-NA22 factor in?

A. Is that included in the'calculation. I -1I'd
have to loqk at the spreadsheets to see. i éan see logic
for leaving it in or taking it out. It would seem to
be -- make more sense thét it se removed from that

calculation.
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Q. Are you familiar with the term "natural resource
damage assessment," NRDA, NRDA?

A.v I've heard of it, have no experience with it.

Q. So to your knowledge, the San Diego Regional
Water Quality Control Board doés not do natural resource
damage asséssmehts?

A. i - I'dihave to ask you to explain that term to
me, and then I might be able to provide perspective on
it. ‘

Q; Does the cleanup and abatement order také any
position on natural resource damage assessment?

MR. CARRIGAN: Document speaks for itself.
THE WITNESS: Could you tell me what you mean by
that phrase®? |
BY MS. WITKOWSKI:
Q.b I-- let's actually flip to what I'm talking

about. In the tentative -- let's see. On page'16 of the

tentative cleanup and abatement order.

a. Okay .
Q. Second to last paragraph, the last sentence,

there's a conclusion that reads, "Cleanup of the remedial

footprint will restore any injury, destruction, or loss

of natural resources."

What's the -- does that statement, to yoﬁr

.knoﬁledge, intend to refer at all to the necessity for a
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natural resource damage assessment?

MR. CARRIGAN: Callé for a legal conclusion.
Assﬁmes f&cts not in evidence.

THE WITNESS: Could you repeat that question?

(The record was read.)

THE WITNESS: No.

MS. ﬁITKOWSKI: That's all I have for right now.
I'd like to take an opportunity to review the documents
that your counsel has pointed out to me, and I probably
will have more questions for you later.

THE WITNESS: Okay. Thank you.

MS. WITKOWSKI; Thank. you.

MR. CARRIGAN: Let's go off £he record.

THE VIDEOGRAPHER: Off the record. Time is
9:58 a.m. |

(A recess was taken.)

THE VIDEOGRAPHER: Back on the record. Time is

©10:01 a.m.
-k kk
EXAMINATION
BY MR. BROWN:
Q. Good morning, Mr. Barker. My name is

Bill Brown. We'vg met on other occasions. But I'm the

attorney who'represents the Port in this administrative

matter.
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I'm going to go through some questions with you.
Some of them are probably preliminéry questions that you
may have asked before, but we'll get into the meat of it
very quickly.

First, when did you first begin working on the
PCAO and DTR for the Shipyard Sediment Site?

a. The‘project_has had a long history of -- but I

think in -- in -- I would say one‘could use thebdate
where we issued the investigative order to NASSCO and BAE

to do a sédiment.quality investigation. So I think that

was -- I believe that was 2001.
Q. Yeah. And actually, that does lead to another
question right away. Did you -- we were looking for it,

but we did not determine, did you issue an investigative
order to San Diego Gas & Electric at the same time?

A. No. There was a subsequent order issued to

‘San Diego Gas & Electric further on into the

investigation. The 2001 order was just issued to NASSCO
and Southwest to get the study underway.
Q. Okay. Were you involved in the draft that was

prepared on August 4, 2007, of the technical report and

TCAQO?
A. Yes.
Q. And you were also involved in the one that was

prepared April 4th, 20087
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‘A. Yes.

Q. And the one December 22nd, 2009?

A. Yes.

Q. And last but not least, the one
September 15th, 20107

A. Yes.

Q. And is it your understanding thaﬁ in the
August 24th, 2007, version, the Port was not named as a
primaiily liable or as a discharger at the site?

MR. CARRIGAN: Document speaks for itself. Go
‘ahead. ‘ _

THE WITNESS: I believe in that document the
Port was named as a —-- was not named as a primary

responsible party. We named the Port as a discharger but

did not name them as a.primary discharger in the order;

‘but reserved the right to do so in the future if the Port

tenants became -- were not cooperative and where cleanup
was not pioceeding and where we needed to bring in the --
to naﬁe the Port. |

MR. BROWN: At this point, are the tenants, the
discharger; that were named as tenantsvof the Port, are
they cooperative with the Water Board at this point?

.MR. WATERMAN : Vague.‘ |
MR. CARRIGAN: Overbroad. Compound.

MR. WATERMAN: Vague. Objection. Vague.
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MR. CARRIGAN: I'll join Mr. Wate’rmén.

THE WITNESS: At this -- at this point in time
the cleanup is proceeding cooperatively, yes. Oh,vexcuse
me. There is no cleanup proceeding. We are putting

together a draft proposal for cleanup, and the hearings

have yet to be held. And so it's open to question.

Who's cooperating on one day may change on the next.
BY MR. BROWN:
Q. And of today is there -- are the Port tenants
acting in a cooperative manner in the'p:océss?
MR. WATERMAN: Objection. Vague.
MR. CARRIGAN: Same objections. Vague.
Compound. |

THE WITNESS: To -- to my knowledge, yes.

' BY MR. BROWN:

Q. Who, other than you, would have more'kn0wledge
on this issue? |

A. There's different —-- the pgojedt'is complex
enough with enough different aspects where, for ip#tance,
on the development of the CEQA documeﬁt, I éttend som;.of
those méetings but not all. There couldvbe'things
happening there that I'm not immediately aware of. So
cherbteam members ﬁight have greatervknowledge on

certain aspects.

BY MR. BROWN:
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Q. Does the word ﬁcoopefation" have a special
meaning in the context of the Water Board, or is it --
it's every day use that all of us are familiar with?

MR. CARRIGAN: Calls for a legal conclusion.

MR. WATERMAN: Objection. Vague.

THE WITNESS: I'm not certaiﬁ how to answer your
question. But cdoperative in a éleanup sense ﬁeans that
an effort is moving along smoothly and that there is not
a protracted process for -- for getting remedial work
underway; |
BY MR. BROWN:

Q. Were you involved in any discussions back at the
time of the 2009 TCAO as to whether the Port should be
named secondarily liable?

A. The 2009. Yes.

Q,' And who were you involved in discussions with?
A. Just Cleanup Team members, legal counsel.
Q. Okay. I don't want to know any discussions

where legal counsel was present.
A, Okay .
Q. Ouﬁsidé of discussions where legal counsel was
present, do you recall any discussionsbamong the Cleanup

Team-regarding'whether the Port should be named

secondarily liable?

MR. CARRIGAN: Prior to 20092

Peterson Reporting, Video & Litigation Services »
491

10:
10:
10:
10:
10:
10:
10:

10:

10

10:
lb:
10:
10:

10:

10

10:

10

-10:

10:

10

10

10:
10:
10:

10:

07:
07:
07:
07:
07:
07:
.O7:
07:
:08:
08:
08:
08:
08:
08:
:08:
08:
:08:
08:
08:
:08:
:08
08:
09:
09:

09:

20
24
28
33
34
41
44
54
03
09
09
15
17
22

26

37 -

45

50

52

54

:55

57

01

05

06



10
11
12

13

14

15
16
17
18
19
20
21
22
23
24

25

MR. BROWN: Prior to the 2009 TCAO.

THE WITNESS: Okay.k So not -- not prior to
2010, 20089. |

Q. No, I'm trying to go back into that time frame.

A. Okay. Yeah, periodically, discussion woﬁld come
up on that.

Q. And do you recall what the gist of those
¢onVersations were?

MR. CARRIGAN: If not conveyed to you by
counsél.

MR. BROWN: And again, let's just have a blanket
for this, that anything that céme out of conversatiéns
with counsel, I don't want to hear about it.

THE WITNESS: Okay. As -- as I'm remembering
back to that time frame, there were -- were -- there were
other issues we were scrambling on. And the Port's
status as a -- as.a named party in the order and whether
to éhange that status was not a -- a pribfity issue to us
at.tha£ time.

BY MR. BROWN:

Q. Do you remember any other instances where the

Port was named a primarily liable party by the

- Water Board?

A. Yes.

Q. And what instance was that?
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A. This goes back a ways. But in the
Paco Terminals cleanup, there was a -- at the time a
fairly controversialidecision was made to name the Port
as a responsible party in that -- in the cleanup order
that was issued along with the Port's tenant.
Q. And do you know what the basis of that was?
MR. CARRIGAN: Calls for a legal conclusion.
THE WITNESS: I would have to review the cleanup
and abatement order where that decision was made. But
i ~— I recall that‘the Port -- there was some aspect of
the Port's relationship with its tenants and the
operations there, where the Port was involved in the --
some day-to-day activities of what was being conducted
there which -- stockpiling and loading of copper ore,
that the board felt that the Port had some liability as a

discharger in that situation.

BY MR. BROWN :

Q. Do you recall also whether it was a factor that
Paco did not have any financial resources to do the
remediation?

A, I remember that -- yes. As the board became
incréasingly insistent on cleanup being done there, tﬁat
financial resources was a consideration up in the air.

And the -- I think the -- the State Regional

Water Boards have -- have kind of a policy that -- to
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name parties that should be -- name all responsible
parties or parties that could be held responsible in a
cleanup order to ensure there -- there's adequate
finéncial resources to complete a cleanup.

Q; Do you know if the Port ultimately paid for the
cleanup at the Paco Terminal sites? |

A. There were different -- as I recall different
parties involved and insurance considerations. And I
personally don't know who paid for what. I just know
that the cleanup goal was obtained.

. Q. Do you recéll whether the Port ever refused to
pay for the'cleanup.of the Paco Terminal?

A. I -1 think the board's naming of the -- well,
to answer your question, no, I don't know if the Port
refused to pay for the cleanup.

Q. Now, in contrast to the Paco Terminal'matter, is
it accurate that the Port has ﬁot had actual involvement
in discharges at this site?

A. In the day;to—day dperations at the site?

Q. VYes. | '

MR. WATERMAN: Objection. Cails for a legal
conclusion. |

THE WITNESS: Could you read back the Question
to me?

(The record was réad.)
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THE WITNESS: Well, there's -- the board has not
taken the position that the Port has been involvedvin the
day-to-day operations at NASSCO and BAE. The board has
taken the position that the Port has some responsibiiity
for MS4 discharges from the site.

BY MR. BROWN:

Q. And we'll get into that --

A. - Okay .

Q. --— in detail a little bit later down the line.
But I'll have you look at Master Exhibit 11-4. 1It's
actually Master Exhibit 2 but Section 11-4.

A, Okay . _

MR. tARRIGAN: Section 11;4 or page®?

MR. BROWN: I belijieve it's page 11-4.

MR. CARRIGAN: Okay..

BY MR BROWN: ‘

Q. It's in -- énd.it says, "Although the
Port.DiStrict is a public govérnmental entity, and
there's no evidence in the record th#t the Port District
initiated or contributed to the actuél discharge of waste
at the Shipyard Sediment Site, it‘is nevertheless
appropriate to name the Port Distfict as a discharger in
the CaAO."

Is that the Water Board's cﬁrrenf poéition

adequately reflected?
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bA. Let's see. Yeah. I think there's a -- it -- it
seéms like there's a -- a little disconnect between that
statement and Section 11.3.1 that gets into-ailegations
about thé Port's operation of the. MS4 system at the site,
and its responsibilities for dischargeé from that system
to the béy.

I think, as I read this sentence here,vit -- it
seems to be referring to thét itfs talkihg about there‘s.
no evidence that the Port was involved in day-to-day
activities at NASSCO and BAE and -- and discharged waste
as a result of those type of activities.

Q. Okay.

Let's look at some of the storm water issues.
There are two storm drain outfalls at issue in the order;
is that correct?

A. Yes.

Q; Okay. One'of them --

A. Excuse me. _Oh_your -- you said fhere,were two
storm drains, part of the order. There;s actually a
couple hundred storm drainsvthat we've allegedvare
contributors at the site, but two that empty out from,:I>
guess, tidelands under Port jurisdictioﬁ.» Okay.

Q. Yeah. Okay. And are -- and let's Jjust be
clear. I know the document speaks to itself. But I have

to try and understand your interpretation.
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Is‘it your understanding that the Water Board
believes that the Port is responsible for those hundreds
of drains or for the two drains>tha£ empty out on Port
tidelands?

A. For the storm drains'thét would be within the

Port's jurisdictional area at the site. So the -- the --

I guess this would, then, focus on storm drains SW4, and

I think thé other one was SW9.

Q. Right. Let's first talk about SW9.

Is it your understanding that that -- when we --
when we reference the site, iﬁ'gefs a little squishy here
because it appears thaﬁ SW9o eﬁpties into the area that's
now known as NA22.

A; Yes.

Q. And so that is the TMDL portion of the site?

A, Yes, that's what's prdposéd there.

Q; And that ié not a parf that is going to be-
remediaﬁed during this phasé of the procéedings under the
cleanupvand abatement order? |

| A. The -- yes, that's ﬁhe proposalbfor that
sédiment, yes.

Q. So why is SW9 ébnsidered as part of thé Port;s
responsibility for the cleanup of the site and the
dre&ging acti#ities when it drains into an area that is

not going to be remediated through that piece? Do you

Peterson Reporting, Video & Litigation Services
497

10:
10:
10:
10:
10:
10:
10:
10:
10:
10:
10:
10:
10:
10:
10:
10:

10:

10

10:

10:

10:

10:

10

10:

10:

18:

18

lé:
18:
18:
19:
19:
19:
19:
19:
19:
19:
19:
19:
19:
19:
15:
:19:
‘19:
19:
20:
20.:
:20:
20:

20:

43

+48

50
53
55
02
08
18>
21
25
27
33
38
40
41
45
48
50
54
57
00
01
09
13

17



10

11
12
13
14
15
16
17
18
19
20

21

22 -

23

24

25

understand my question?

MR. CARRIGAN: Misstates facts in evidence. Go
ahead.

THE WITNESS: Yes. The - the board considers
outflows from Chollas Creek as -- is to‘be as a pollutant
outflows is one factor that influences the sediment
quality at the shipyard site.

And so in the DTR, the board has alleged that
all of the storm drains that empty out into Chollas |
Creek, some of which don't discharge to the shipyard site
directly, but indirectly,.thoée discharges influence the
site. So that would be the basis.

BY MR. BROWN:
Q. | Do you believe that discharges frém Southwest --
from SWY storm draiﬁ are influencing the areas that will

be dredged?

A. That's -- Yes. That's our position, yes.
Q. And how does that occur?
A, TheAChollés Creek is immediately adjacent to the

shipyard site. There's some discussion ih the DTR, I

think, I récaii in the chapter dealing with the City of

‘San Diego that talks about the Chollas Creek plume that

has been observed in the bay during storm events, and

'what'the extent and reach of that is.

And we -- the Cleanup Team is alleging that that
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plume influences sediment quality at the shipyard site,

that there's some -- some pollutant load that gets to the

site, some fraction of it.

Q. And that fraction, does it involve‘PCBs?v

A. 1 —- I don't --— I don't believe in the DTR we
got into the chemical -- the different chemicals that
ﬁight be present. I mean, there are some findings in

there that list typical constituents that are in urban

" runoff. And I -- I think PCBs was one of the items

listed for that in the -—-

Q. The --

A. -- so from that basis I gueés we are alleging
that there -- there could be that in theVChollas Creek
outflow. |

Q. The Chollas Creek outfall is currently listed on

the 303(d) list for the TMDL program; is that correct?
A, fhe Mouth 6f7Chollas Creek,‘that's correéﬁ.
Q. Do you recall whether it's listed for PCBs?
A. I --1I'd havé to consult the list. I -- I

don't -- I believe the list is just describes the

impairment as sediment toxicity and benthic community

impairments without -- and it doesn't talk about chemical

constituents. But I'd have to consult the listvto answer

precisely.

Q. Okay. We may be able to get that for you at one

Peterson Reporting, Video & Litigation Services

499

10:

10:

10:

10:

10:

10:

10

10:
10:
10:
10:
.10:
10:
10:
10:

10:

10

10:
10:
10:
10:
10:
10:
10:

10:

22:
22:
22z
22:
22:
22:
122
22:
23:
23:
23:
23:
23:
23:
23:
23:
123:
23:
23:
23:
23:
23:
23:
23:

23:

19
24
29

31

48
55
58
03
07
05
09
11

15

21
26
29
34
37
44
51
55
58

59



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

of the breaks.

A. Okay.
Q. If it does not list PCBs as a chemical of
concern on the TMDL -- in other words, the TMDL does

typically list types of contaminants of concern that are
listed under the 303(d) list.

If PCBs‘are not one.of the chemicals that's a
éhemical of concern for that TMDL, does that have an
impact on your opinién as to whether or not PCBs are
being conveyed to the Shipyard Sediment Site via that
storm train? '

MS. PERSSON: Incomplete hypothetical. Calls
for speculation.

MR. WATERMAN: Join;

MR. CARRIGAN: Yeah. 1I'll join those, too.

THE WITNESS: I mean, £hat would be evidence,
certainly, not -- I would say in my mind not conclusive.
The -- there's some unique aspécts of SW9 as.?— as it
drains an industrialized area, and'it'S»close to the
mouth of the bay. A lot of the drainage into
Chollas Creek és you move inland comes from a
hoﬁindustrial area. So it could have some unique
characteristics there that aren't somehow showing up in
the total watershed assessment.

BY MR. BROWN:
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Q. Is ﬁhere‘any monitoring data available for SW9?

A. There are ——_theie is some. I -- I don't know
if there is -- if there is MS4 permit-related monitoring.
If there is, I haven't seen it. It all -- the monitoring
I'm -— the information I'm aware of is just the sediment
quality data for NA22 that's -- that's in the report.

Q. At pages 11-3 and 11-15, Sections 11.6.4 and
11.6.5 state that, "Although no monitoring data is
available for these outfalls, it is highlyipfobable that
historical and current discharges from this outféll have
discharged heavy met#ls and organics to San Diego Baybat
the Shipyard Sediment Site."

Does that adequately reflect the current view of

the Water Board?

A. Could you tell me what paragraph that was again?
Q. I would have to --
MR. CARRIGAN: Give me the cite again, Bill.
MR. BROWN: It's Section 11-6-4. Let's look at
that one. | |
THE WITNESS: Okay.
MR. BROWN: On.page 11-3.°
MR. CARRIGAN: 11-152
MR. BROWN: There is -- there's -- it appears on
11-3 and 11-15. 1It's repeaﬁed. So you can -- I think

the statement's repeated.
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THE WITNESS: Oh, here it is. Okay. I see the
statement on page 11-15. Okay. I -- I -- I see the
statement there, and that is our -- our current position.

MR. BROWN: Okay. we'—é I've been givenba note
that we have to change the tape. So we're going to take
a short break, and we'il be backT |
| THE WITNESS: Okay.

THE VIDEOGRAPHER: This enas Videotape No. 1 in
the deposition of David Barker. This time of the record
is 10:27 a.m.

(A recess was taken.)

THE VIDEOGRAPHER: This .beg'ins Videotape No. 2
in the deposition of David Barker. ‘The time on the
record is 10:35 a.m.

BY MR. BROWN:

Q. Mr. Barker, are you aware of any plans for
future mohitoring'of the SW4 and SW9 outfalls?

A. ‘That potential is certainly there. There was
some requirements thet are listed in the order. I can't
remember what party it was.direcrednto: Acfuaily, let
me —- let me look in the order.

There's some direct ;—_proposed directives in
the current draft CAO that ere directed to the City and
the -- and' the Port District to do some investigafion

on ~- MS4 storm drain investigations.
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Q. Could you give me a cite to that, Mi. Barker?

A. Yeah. That's page 21, Directives 3, 4, 5. And
these -- this investigation is -- looks like‘it;s
directed to outfall SW4.

Q. And I'm sorry. I'm ~- I momentarily lost focus.
What document are you referring to? o

A. Oh; excuse me. The draft cleanup and abatement
order. And that investigation could lead.ﬁo, at least
with respéct to SW4, some monitoring activities there.

Q. Is it your underStanding.that the Port District
owns a part of SW4 or SW9? |

" MR. CARRIGAN: Calls for a legal conclusion.

THE WITNESS: I —-- I don't know if the Port
6wns -~ whether or not -- I don't know who owns the SW4
and SW9, the thsical pPipe, no.

BY MR. BROWN:
Q. Do'you knéw whether the Port operates SW4 or
SW9? |

MS. PERSSON: Objection. Vague.

THE WITNESS: The.board; I believe, since 1990
has -- has in its NPDS permits made findings that -- that
st#te that ﬁhe Port is the.owner-aﬁd operator of an MS4
system and is subject tp.the'requirements of the‘permitf
BY MR. BROWN: |

Q. And you believe that's in the permit for the
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NPDS?

A. Yes.
Q. Okay. Can you point me to any sections?
A. It would be in the -- let's see. ‘It‘would be in

the findings of the permit, maybe the first couple of
findings where it lists out the paftiés fhat are named in
the permit. It -- it -- it has séme words that describe
whether or not those parties own and operate a MS4 |
system.

| Q. Now, does operating and owning an MS4 sYstem, is

that the equivalent of operating a particular storm

drain?
A. It -- it could be that.
Q. Could it also be that the MS4 permit applies to

a wide variety of storm drains, but it's a case-by-case
basis as to whether a particﬁlar storm drain is covered
by £he permit or permitting?

MS. PERSSON: 'Lackévfoundation. Calls for
speculation.

MR. CARRIGAN: I think calls for a legal
conclusion. Join counsel's other objections.

MR. WATERMAN: Join.

VTHE‘ WITNESS: I think the board's -- I mean, the
jurisdiction over a storm drain, you know, hormally it's

a straightforward proéess‘ Because in the municipal
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permit situation when you cross city‘lines, you -- you --
you -- it's pretty easy to determine who has jurisdiction
at a particular location.

The -- the board's, in naming the Port District
in the municipal permit, it's in effect assigningkthe

watershed area of the tidelands and the -- the -- the

runoff from those areas as being -- as -- it's assigning
compliance -- or it's assigning that discharge as being

under the responsibility of the Port.
BY MR. BROWN:
Q. Do you know whether the City and the Port have
any agreements aé to whq owns particular storm drains?
MS. PERSSON: Lacks foundation.
THE WITNESS: I do not know.
THE COURT REPORTER: I'm sorrxry. What?
MS. PERSSQN: Lacks foundation.

THE WITNESS: I -- I -- I do not know.

BY MR. BROWN:

Q. Are you aware of what source you used to
determine in the Section 11.3, what was your source for

determining that the Port owned and operated storm

drains?
A. In Sedtion 11.3?
Q. Yes.

A. Okay. Let's see. The source of any statements
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like that would -- would be the board's municipal storm
water permits.

Q. Is the citation for the figures at page 11 and
six and 11-7, is it referred to as the source being the
éxponent repbrt?

A. Let's see.

MR. CAﬁRIGAN: Document speaks for itself.
THE WITNESS: Like for -- let's see. On

page 11-6 with the description of Storm Drain SW4, yes,

"that was a storm drain identified in the Exponent report.

BY bﬂR..BROVan
Q. And is the identification by Exponent the basis

for thé determination that the Port owns and operates
storm drains?

MR. CARRIGAN& Document speaks for itself.
Calls for a legal conclusion.

ﬁR. WATERMAN: Join.

MS. PERSSON: Join. Misstates prior festimony.

THE WITNESS: Okéy.- The -- the -- the Cleanup
Team loéked at where the draihage areé for, in this case,
SW4 and noted that it was in the -- in the
Port District's jurisdictional area and is -- is alleging
that the Port has.some responsibilities for outflows from
that storm drain into the site.

BY MR. BROWN:
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Q. So is it the basis is that the drain‘passed
through a Port area of Jjurisdiction is the basis for the
allegation that we owned or operated thé storm drain?

MR. CARRIGAN: Misstates testimony.

THE WITNESS: I -- well, I think the -- the
basis -- the general basis is the basis I described
that's in the.municipal storm water permit. And in
page 11-5, there's a -- kind of a description of the
board's perspective on the Port District's operation of
the MS4 system there.

BY MR. BROWN:

Q. And is it possible that the Port operates an MsS4

system, but that SW4 or SW9 are not part of that system?

MS. PERSSON: Calls for speculation.

MR. CARRIGAN: Calls for speculation.
Incomplete hypothetical.

MR. DART: Join.

THE WITNESS: Yeah. I would just refer back to
my stétement»tﬁat the -- that the permits specifically
regulate the ﬁatershed of ﬁhe Port District tidelands,
and the -- these MS4 storﬁ drains may receive.drainagé
from this watershed area, and, therefore, we believe the
Port has somé responsibility for the'discha:ge.

BY MR. BROWN:

Q. Have you ever asked the Port or the City who
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owns the storm drain?

A. I have not.

Q. Do you know if anybody on your staff has ever
asked them?

A. I do not know.

Q. Do you —-- let's talk abéut operation of the
storm drain. Is that, in your mind, different than
ownership of the storm drain? o

MR. CARRIGAN: Calls for a legal conclusion.
THE WITNESS: It -- it -- it could.
BY MR. BROWN: ‘ |
Q. And how would it differ?
MR. CARRIGAN: Same question -- or same
objection.
MS. PERSSON: Calls for épeculation.
MR. BROWN: VWas that a --
MR. CARRIGAN: That was a siip. Same objection.
' THE WITNESS: The only context I can think of is
when there is a facility.dischatging wasﬁe that is --
thét faciiity can be operated by one entity yet ownéd by
another.
BY MR. BROWN:
Q. Okay.
A. Yeah.

Q. Are you ever -- are you periodically informed of
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recent legal decisions that address the issue as to who

has responsibility for a outfall?

A, I'm periodically informed of legal decisions.
But yeah.
Q. Are you aware that this issue has been heavily

litigated in the Los Angeles area recently?
A. Not personally, no, no..

Q. Have you seen any of the decisions that came out

"of that case?

‘ A. No, not as yet; no.
MR. CARRIGAN: Yeah. Assumes facts not in
evidence.
BY MR. BROWN:
Q. ‘Well, are you aware of a case called NRDC vs.
the County of Los Angeles?
A. No.

Q. Are you aware of the standards that the court

imposed to determine whether a party is responsible for

“the outfall of a system?

MS. PERSSON: Objectibn. Argumentative.
MR. CARRIGAN: Asked and answered.
» THE WITNESS; No.
BY MR. BROWN:
Q. Have you done any testing of the areas where ény

portion of the Port property may connect to the storm
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drain?

MR. WATERMZN: Vague.

THE WITNESS: Okay. Question?

(The record was read.) ‘

MS. PERSSON: Joinrin the objection.

MR. CARRIGAN: I'll join that, too.

THE WITNESS: We may have done some sampling
activities over at SW4. But I —-vIYd have to loock at thé
DTR. I know some sampling was done in that storm drain.

I'm not sure if it was us or another agency.
BY MR. BROWN:
Q. bd you know whether it was located at an area

where the Port or any of its tenants discharged into the

‘storm drain?

MR. CARRIGAN: Vague.
THE WITNESS: I believe ~-~ I -- I don't. I_

believe it was in an area that could -- could receive

. drainagé from tideland areas, yes.

BY MR. BROWN:

Q. Okay. How was it determined that the listing
for the SW4 and SW9 was listed -- was limited to the City

and the Port?

A. We looked at those as -- felt those met the
definition of a MS -- MS4 system. And -- and then based
on that conclusion) went to the -- deferred to the
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municipal storm water permit to see who -- who would
be -- who should be ﬁéld responsible for discharges from
them.

Q. Are there any other co-permittees on these
permits?

A, Yes.

Q. Do you know who they are?

A, I would have to -- I'd have to have the permit

in front of me to name them all. But they are basically

the -- in San Diego County's permit, it's the -- all of

the incorporated municipalities that are listed there

along with the Port District.

0. And - |

A. And the County.

Q. How ébout Caltrans; are they listed?

A. Caltiansvhas a separate Ms4 permit. And so
they're not included in the San Diego County permit. But
they are subject to a -- I think a statewide general
permit.

| Q. Do you know if their -- any portion of their
properties drain to SW4 or SW9?

A. I - I -- it's possible that it could, if the
storm dr#in received drainage from Interstéte 5.

Q. Has the Port ever been cited for viblating any

_termsvof the permits?
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A. Of the municipal permits?
Yes.
A. I can't -- I personally can't recall a

particular citation. There may have been. I'm fairly
new to the stérm water program. And there might havé
been. I -- I'm not aware of any.
Q. Okay . We'llvtry to help you out, Mr. Barkerfv.
I'm going to hand you -- what is the next exhibit number?
THE COURT REPORTER: 1236.
MR. BROWN: Okay. I'm going to hand another --
a document that will be marked as the ne#t exhibit
number.
THE WITNESS: Okay.
MR. CARRIGAN: Do you want this one with your
initials on it?
MR. BROWN: Maybe it's better if we leave that
off.
(Exhibit 1236 was marked.)
BY MR. BROWN:
Q. I'd like to direct your attention to Request For

Admission No. 23, which begins on, coincidentally,

page 23 and moves on to page 24.

A. Okay. Okay.
Q. And further, I'd like to refresh -- have you

look at the verification, which is the very last page of

Peterson Reporting,.Video & Litigation Services
512

10:
10:

10:

10

10

10:

10:

10

10:

10

10:
10:
10:
10:
10:
10:
10:
‘lO
10:
lOn:
10:

10:

10

10:

10

52:
52:
53:
:53:
:53:
53:
53:
:53:
53:
+53:
53‘:
53:
53:
53:
53:
53:
53:
:53:
.53:
54:

54:

54

:54:
54:

:54

53
55
07
12
18
22
24
27
32
32
33
37
38
40
42
43
a4
45
50
13

14

: 20

42

: 50



10

11

12

13

14

15

i6

17

18

19

20

- 21

22
23
24

25

the document.

A. Yes.

Q. vAnd the verification is signed by you; is that
correct?

a. Yes.

Q. And that's your signature?

A. Yés. |

Q. And dbes this refresh your recollection thatvthe

Port has never been named for any violation of the

permit?
A. Yes.
Q. Okay.

Do you know if other parties have ever been
named for violation of this permit as it affects these

storm drains®?

A. Those particular storm drains?
Q. Yes.
A. There was an NO -- a Notice of Violation, I

believe, issued by the City of San Diego to SDG&E. . And
I'm aware of that.

Q. And did that NOV name Port District?

A. I don't believe it did.

Q. And was it ever determined that the
Port District had responsibility for that NOV?

MR. CARRIGAN: Act -- asked and answered.
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THE WITNESS: This was a NOV that the board did
not issue it, the City of San Diego issued itp And IT'm
not sure of the current status of their ﬁhinking. But as
far as I know, it was just issued to SDG&E.

BY MR. BROWN:
Q. Okay.
Did you ever -- have ybu-ever been provided with

copies of easements or other documents £hat indicate wh§
owns the storm dra‘in‘s‘?
MR. CARRIGAN: Assumes facts not in evidence.
.THE WITNESS: I -- I haven't seen those |
documents, ﬂo. -

BY MR. BROWN:

Q. And if they were provided to ybu, you'd be happy'

\,
N

to add them to the administrative record?

MR. CARRIGAN: Yes.
BY MR. BROWN:

Q. And if those documents showed that the

Port District did‘npt own the storm drains or operate
them, would thaf chahge your opinion in any manneré

MS. PERSSON: Calls for a legal conclusion.

THE WITNESS: I would consult legal counsel.
But:so far, T - 1 would - so I don't‘want to speculate
on that.

BY MR. BROWN:
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Q. Okay. Between the drafting of the TCAO in 2009

and the 2010 TCAO, the Port was named as a discharger and

a primérily responsible party; is that correct?
A. In 2010, yés. |
Q. Yes. Were you involved in drafting or
investigating the findings in Section 112
MR. CARRIGAN: Compound. ‘
THE WiTNESS: I was not involved in drafting;
although, I was aware of changes to them.
BY Mﬁ}bBROWN:
| Q. Okay. Let met break it down because
Mr. Carrigan's objéction was entirely appropriate.
Were you involved in the drafting of sﬁecific

sections of Finding 11°?

A, Let'é see. No.
Q. Do you know who was involved in the drafting?
A. Let's see.  Yeah. The findings in Finding 11
‘were -- were based upon advice from legal counsel.
Q.’ Okay. I aon't want to have any knowledgé of

' advice from legal counsel.

A. Okay.

Q. Did your staff draft these sections, or were
they drafted by legal counsel?

A. There were -- let's see. Prior, like the 2009

order, I think, had -- had -- also had a finding on the
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Port District that -- and there was some verbiage in
there I was involved with drafting. And some of that

verbiage may have been retained in here. I haven't done

‘that comparison. But largely charges were made, as I

said, based upon advice from legal counsel.

Q. Were you involved in investigating specific
sections of Fiﬁding 11l; in other words, fact or search or
écientific investigation?

That's a different question than what I asked
beforé, so you don't have to amend your last queétion.
The first one was abdut drafting, this one is now about
investigating.

A. Okay. Just verifying the Port's status with
respect to the MS4 permit, just from that perspective.

Q. And who was involved in that?

A. That would have been myself, possibly our --
Eric Becker in our office.

Qf 2And how did yoﬁ go about conducting that
investigation?

A. That -- that would have been just looking.at the
permits, seeing who was named in the permits,‘that type
of thing.

Q. Now, do the permits -- and I may haﬁe asked you
this before, so I'm sorry if I did.

Do the permits address specific storm drains or
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do they just address jurisdictions?
A. Just jurisdiction, correct.
Q. Okay. Did anyone outside of the Water Board or
its attorﬁeys draft any particular sections of
Finding 117
A. ,Not -— ﬁoﬁ that I'm aware of.
Q. Did any consuitants or attorheys for named
dischargers arafﬁ any portions of Finding 117
| MR. CARRIGAN: Asked and answered.
MR. BROWN: I céuld ask in anothér fashion.
You can answer.
THE WITNESS: Yeah. Not -- not aware of that,
no.
BY MR. BROWN:
Q. You mentioned that one of the reasons, perhaps,
why the Port was not named in the prior version in

December of 2009 was that there were a lot of other

.things on your plate at that time, and the Port wasn't

given particular focus at that time; is that correct?

. A, Yes. And the board -- or the Cleahup Team felt
it was»in its interests to work cooperatively with the
Port, and that we were getting some cooperation from the
Port at that time where we -- we felt it was in our
interest to not -- not name the Port in the order and )

create an adversarial situation that might obstruct the
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cooperation between the two agencies.‘

Q. Now, in terﬁs of your workload, did that change
substantially between 2009 and 2010?

A, Workload, workload only increases, as far as I?m
concerned.

Q. So you remained busy throughout that period?

A. Yes.

Q. So the change in circumstances wasn't that you
had more time to consider the Port's status at that
point. There was actually some other facts that occurred
that changed -- |

| A. Yeah.

Q. -- your decision-making proeess?

A. Yes.

Q. And what were those facts?

A. Now, this is Jjust from my perspective basedvon

things that I -- my observations on things that I became
aware of. One was, I‘became aware that, I guess, in 2009
there were -- that we had some expectations that the Port
would contribute financially'to the cleanup, pessibly
using insurance proceeds from tenants that were absent in
the proeeedings. | |

Q. And did you become under the impression
subsequently that the Port was;refusing to do that?

A. Yeah. It was ﬁy understanding that -- that --

Peterson Reporting, Video & Litigation Services
518

11:
11:
11:

11

11

11

11:
li:
11:
11:
11:
11:
11:
11:
‘ 11:
11:
11:

11:

11

. 11:
“11:
11;
| 11:
11:

11:

03:
03:
03:
03:
:03:
:03:
03:
03:
03:
03:
03:
03:
03:
03:
03:

03:

04

04:

:04:

04

04

04:

04:

04:

04:

12

17

22

26

30

30

37

38

39

44

46

48

49

51

51

55

:00

04

16

21

: 31

41

44

53



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

that the Port had changed its'position on that.

Q. And how did you come to that understanding?

A. Just conversations. But I think they were
privileged conversations, if I understand that, legal
counsel. |

Q. Okay. Wére these conversations with legal
counsel, then? 1Is that -- and I don't want to know what
they told YOu. But I'm trying to find out what your
source of information is. And if it's something other
than legal counsel, I want to --

A. Okay.

Q. -- find out.

A. Okay. Yeah. My information on that would haveb
been with legal counsel.

Q. Were you ever in meetings with any port
representatives whare they told you that the Port did not
want to contribute financially to the cleanup or use the
insurance assets available to the Port or its tenants?

A. No. I was not personally. But the project, in
its coﬁplexity,'there were meetings occurring that I‘was

not,alwaysrattending them. And so things were happening

I may not have had direct knowledge of.

Q; ‘Did you make any attempt to find out whether
that -- those communications were true that the Port had

changed course and did not want to contribute
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financially; meaning you personaily?
' MR. CARRIGAN: Assumes -~ assumes facts not in
evidence. Misstate§ testimony. Go ahead.
THE WITNESS: I -- no. I made no attempt to
verify that, no. |

BY MR. BROWN:

Q. Okay. Were there any other facts that changed

in regard to the Port District between 2009 and 2010 in

your»perspective?

A. : Okay. My perépecti&e. "The -- I think in the
2009 time frame the staff -- the Eoﬁ£ had made available
to staff technical scientific expertisé from its
consultant Mike Johns, I remember.

And thé.board -- or Cleahup Team was very
éppreciative of that. And there came a period where
the -- that type'of support was withdrawn.
7 MR. CARRIGAN: I just want to take this
opportunity to cautién you, David, hot to’discuss any of

the communications that'may have been made -- that were

specifically made during mediation to the extent they may

involve Mr. Johns or other people from the Port; Okay?
THE'ﬁITNESS: Okay.
MR. CARRIGAN: Just to caution you.
THE WITNESS: Yeah. Okay.

BY MR. BROWN:
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Q. Okay .

And aside from communications in mediation, were
youbaware of any representations by the Port that they
would withdraw your access to Mr. Johns?

A. Just that -- I'm just trying to recall that
there was a period where we did not feel like we had free
acéessvto Mr. Johns, yeah . |

Q. Do you recall when the Port withdréw from the
mediations?

.A! I -- I believe it was -- no. Yéu know,
actually, I don't remember-that time period.v I might be
confusing it with something else.

Q; Does January‘of 2010, doeé that seem the
appropriate tiﬁe to you?

A. It —- it may‘have been, yes.

Q. The -- the other version came out in
December 22nd, '09, and then the Port withdrew,
perhaps, in January 2010.

So do you believe that the Port's change of
heart occurred during that time frame?

A, It méy’have, yes.

Q. . Okay.

Aside from the level of cooperﬁtion that the
Port was providing, were there édditional facts that were

gathered between 2009 and September 15th, 2010, draft
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TCAO that wese gathered thet influences your decision
oi‘-- and I -- when I say you, I mean the Water Board's
decision -- to name the Port as a discharger?

A. Yes.

Q. And what is that?

A. There Qas a process, I believe, in July of 2010
where parties had to identify witnesses that might
testify in the iatﬁer of the CAO. And we received word
that the Port was not planning on assigning witnesses to
testify in support of the CAO.

Q. Do you know if that has changed since then?

i, I -- I don't know that, no.
Q. Do you know if Mike Johns has been designated as

an expert witness now in this proceeding?
“A. I'm not aware of that, no.
Q. Have you made any inquiries as to whether his
opinion would suppott:the Water Board's opinion?
| MR. CARRIGAN: Lacks foundation. Calls for
speculation.
THE WITNESS: Have I made any inquiries to

Mr. Johns?

' BY MR. BROWN:

Q. Or to the Porf.
A. Or to the Port, no.

Q. Okay. Have you ever received any information
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that Port experts would not support the Port -- the
WatervBoard's decision in this matter? |

A. No.

Q. And in addition to the issues that we
identified, level of cooperation and willingness to
provide testimony, are there any other facts that you're
aware of that cﬁanged betweenA2009 and 2010 when the next
TCAO was issued?

A. Yes.

~

Q. that other facts occurred?

A. In the process of -~ of drafting the various
iterations of the DTR and CAO - énd I-can't remember the
exact time frame -- but some discussion began on what
areas neér shore might be used to stage the stockpiliné
and dewatering of the dredged material. ’

And the thoﬁght was that whatever area was
selected migﬁt be on port -- Port District tidelands.
And we had some hoﬁes‘that the Port woﬁld come forward
with sites that could bevleaéed for that purpose. And -
and £hét type 6f information did not seem torbe
forthcoming.

Q. Had the Pért at anj time prior to 2010 indicaféd
that it would prévide tidelands as an area for
dewatering?

A. I guess not specifically to me. My -- and this
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goes back several years when we originally issued the

order that that was -- it was in our vision to -- I'guess
we had -- the board or Cleanup Team felt we had more than
enough adversaries as it was. And we were hoping that by
not naming the Port, that>there might be an ally created

there to help shepherd us through the process of getting

the -- at least the Port tenants, helping to get them in

direction towards a cleanup.

Q. Do you know what any of the Port's concerns were

'in providing a dewatering site for this cleanup?

MR. CARRIGAN? Calls for speculétion. LacksA
foundation.
BY MR. BROWN:

Q. Well, let me ask it another way: Did the Port
ever communicate to you any of its concerns regarding
providing a déwatering station?

A. No, not to me personally, no.

Q. Do you know if theyvever did to any 6f your
staff? | |

A. I'm not aware of that.

Q. Do ydu know whether the Port ever identified
this as an environmental justice issue?

MR. CARRIGAN: Asked and answered.
THE WITNESS: No. ‘Nd, I'm not aware of that,

no.
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BY MR. BROWN:

Q. Do you know, did the Port ever express concerns
regarding the trucking of dewatered waste through
Barrio Logan?

MR. CARRIGAN: I'm going to have to give the
instruction that if the Port communicated that to you in
mediation, that you should -- unless you want to waive
that, Bill -- that you should not -- you should disregard
that as paft of your answer. | |

MR. BROWN: That's an interesting question, and
I'll try to talk to the Port abdut waiving communicafions
during mediation that the Port may have made. Because
that is an interesting question. But I can't do that
right now.

MR. CARRIGAN: It's possible that the
communication was made during -- during that time. So
I'd like to admonish you, David, don't -- if that is when
you were -- that was coﬁmunicated to you; you;can't
answer on that grouhd. Okay?

. THE WITNESS: Okay.

MR. BROWN: And that's fine. I don't want you

to in any way vioiate any privileges that youf counsel

may assert.

"BY MR. BROWN:

Q. Outside the mediation context,\did the Port ever
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communicate that it was concerned about environmental
justice issues associated with dewatering on Port
tidelands?

A. I don't remember any discussions that I was

‘involved with in that.

Q. Do you recall whether this issue ever came up
with regard to EIR méetings_that occurred on the site?

A. Yes.

Q. And do you recall whether the Port had a

position at those EIR meetings?

A. I -- I -- I have not been in attendance at all
of.those.meéfings. So I don't have a -- I don't know
that, no.

Q. Do you recall ever any Port board meetings,

public meetings, where the issue of environmental justice
and dewatering was discussed?
A. I -- I don't recall that.

Q.  Has the board made any evaluations of the issues

of environmental justice and the dewatering of sediments

N

on Port tidelands?

A. There are some findings about environmental

justice in the cleanup order. But I don't think they are

with respect to dewatering sites.
Q. Do you know whether the board has ever

considered the environmental justice aspects of
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dewatering on Port tideland sites?

A. No, I do not know that, no.

Q. Do you know whether the Port has eQer evaluated
the number of truckloads it would have to move through
Barrio Logan for a dewatering syétem?

MR. CARRIGAN: The Port or the board?

MR. BROWN: Why don't we ask it both ways.
Let's start with the Port.
BY MR. BROWN:

Q. bo you kﬁow whether the Port has ever made a
determination in that regard? |

A. No, I don't.

Q. Do you know whether the board has ever made a
determination?
A. I believe in the DTR that there is some

discussion of truckloads of material that would have to

be -- where the dredge spoil would be transported and
possible impacts to communities. But it's déne in a véry
summary.énd quick fashion, nothing détailed.

Q. Do yoﬁ know whether thé bﬁard‘hés ever examined
what communities would be affected?.

A. Not in ény detail, no.

Q. Since the time when it appeared that the Port
may have objections to a dewatering program on its

tidelands, has the Port offered any alternative
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solutions?

A. Yes.

Q. And whatralternatiQe solutions has the Port
suggested? |
| A. In recent discussions, there was talk of using
the Convair Lagooh site as a -- as a containment
structure to receive the material.

Q. And at what stage are those decisions?

‘A, Very preliminary at this time. |

Q. And has the Port offered to provide.assistance
in having that option evaiuated? |

A. Yes.

Q. Andrhas the Port ever mentioned the issue of
environmental justice in regard to the CDF disposal
option?

A. The -- I've been to one meetihg with this. And

I remember there waé t#lk éf transporting the material
via barge to the sité, ﬁegating the need to truck the
material through adjacent neighborhoods.
Q. And would thﬁt have a better environmental

justice impact as you now perceivé it? |

MR. CARRIGAN: Calls for speculation. Lacks
foundation.

MR. WATERMAN: Objection. Join.

THE WITNESS: Yeah. That's one of the functions
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~of the EIR that's under development to evaluate thét.‘ So
I -- I don't have a position on that.
BY MR. BROWN:
Q. Okay. And has the Port offered to assist with
that portion of the EIR that would evaluate this option?
A. Yes.
Q. In addition to the other matters that we

recently discussed, can yourthink Qf any other facfors
that devélopedvbetween 2009 and 2010 that were relevént
to the determinatioﬁ that the Port should be named as a
primarily iesponsible party?

'MR. WATERMAN: Objection. Vague.

THE WITNESS: Let's see. Let me -- let me jﬁSt
do a little scrawling just to jar my memory here.

MR. CARRIGAN: Don't write anything on that
paper.

MR. BROWN: Mr. Barker -- Mr. Barker, I have a
better suggestion, whiéh is because the way we've been
doing this is we've been breaking for lunch ardund 12:30

or So, let's take a five minute break now, we'll go for

an hour, and then we'll think about lunch. ‘wa does that

work?
MR. CARRIGAN: That will be fine.
MR. BROWN: Thank you.

THE VIDEOGRAPHER: Off the record. Time is
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11:21 a.m.

(A recess was ﬁaken.)

THE VIDEOGRAPHER: Back on the record. Time is
11:34 a.m. |
BY MR. BROWN:

Q Mr. Barker, during the break or otherwise, were

you able to identify any other grounds that developed
between 2009 and 2010 as to why the Port was named as a

discharger to the order?

A. No.
Q. Okay. I'm going to pass out -- what is our next
exhibit?

THE COURT REPORTER: 1237.

MR. BROWN: Okay. I'll provide you with a copy
of this next exhibit. |

THE COURT REPQRTER: Will you stick that on
there for me? |

| THE WITNESS: Yeah.

THE COURT REPORTER: Thank you.‘

(Exhibit 1237 was marked.)
BY MR. BROWN:

Q. " And I want to ask you if you've seen this

'document before.

A. Yes, I have.

Q. When do you recall first seeing it?
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A, It would have been -- let's see. It would have
been about -- on or about the time that the letter is
dated.

Q. Do you know whether SDG&E and EMD America ever
published to the Regional-Board the results of its 2005
sediment testing?

A, No, I don't.

Q. ’Havé you seen any results of the 2005 sediment
tésting?

A. I dén't -- don't recall that.

Q. Did anybody from the Regional Board ever follow

up with San Diego Gés & Electric regarding the
environmental testing?
MR. CARRIGAN: Calls for speculation.
MR. BROWN: If you know.
THE WITNESS: I -- 1 doﬁ't know.
BY MR. BROWN:

Q. Do you have any current plans‘to aék.whether the
2005 sediment investigation will be provided to the
board? |

A. I -- I don't personally. But there -- we may
well do that, yes.

Q. And then at page 4 of thié document, after the
two first bullet points,'so more oOr iess the third

paragraph, it states, "San Diego Gas & Electric is
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céntinuing to research records on PCB uses and
océurrences at Silvergate Power Plant and will provide
additional supporting documentation to the RWQCB in a
future transmittal." |
Have you seen a transmittal of the type that was

referenced ih this letter?

A. No.

Q. Do you have plans to try to obtain that
.transmittal?

“A. We -- this is not an issue I've been working on

lately. But we may well do that, yes. There is -- north

of the shipyard site, the board has some concerns with
other areas of San Diego Bay, and that might lead to a
future investigative order.

Q. And is that in a particular area?

A.  It's north of the BAE iease -- leasehold or the
northern extent of ﬁhe proposed dﬁedge footprint.

Q. Does it include Polygons 29‘and 307

| .MR. CARRIGAN&‘ Calls for>speculation; Lacks
fouhdation. : |

THE WITNESS: I just need to get a map in front

of me. Yes, it could,byes.

BY MR. BROWN:

Q. Okay. And when will that be evaluated?

‘MR. CARRIGAN: - Same objections.
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THE WITNESS: We've not -- not -- there's no
firm schedule for that, just an awareness of that, that
there is a potential ﬁeed for that. |
BY MR. BROWN:

Q. | I understand that the reason that NA22 was not
included in'the-remédial footprint is because it's part
of a TMDL program. Is that correct?

A. Yes.

Q. Now, is the entire bay listed on a 303(d)
listing, to your knowledge?

MR . CARRIGAN: Vague.

THE WITNESS: It's got -- the bay is listed for

‘several impairments, portions of it. I -- I recall that

for PCBs, the entire bay is liéted.
BY MR. BROWN:
Q. And so how was it detérmined that TMDLs would be
u;ed at NA22 but not for thé rest of the leasehold area?
MS. PERSSON: Asked and answered. |
THE WITNESS: There is a -- a finding in a

section in the DTR that add;esses that. And if I could

_turn to that, I could summarize that.

MR. BROWN: That would be very helpful.
THE WITNESS: In my response. 'It's probably
Volume 2. On page 12-2, there's a paragraph there that

in -- that -- where the board makes the finding that
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we've determined that issuance 6f a cleanup and abatement
order in lieu of a TMDL is an appropriate regulatory tool
to correct the impairment, sédiment quality impairment,
at thé shipyard site based on several considerations.
There's five of them listed.

The first consideration is that thé pollutant
discharges from NASSCO_and'BAE, that they're two of the

primary sources of contamination. The board is alléging

that current discharges have been significantly curtailed

there invrecent years. .And so there's nq_compliance»
issues with the discharge pérﬁits;

The second consider#tion>was that pollutant
¢ontribution$ to the shipyard site from Chollas Créek_
will be gradually and significantly reduced as a result
of the impleméntation of two TMDL efforts on that stréam.

The third consideration was discharges from
other sources that the board is aware of‘to the shipyard
site have either -- they're either historical |

contributions that are no longer happening and are no

longer occurring. Or if we became aware of them, we feel

that we could control and get the‘sources terminéted.
The -- we made a conclusion that all of thosé

source control efforts I jusﬁ'mentionedeill likely be

sufficient to eliminate or significantly reduce

pollutants from accumulating in the sediments at the
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shipyard site.

And then finally, the major goal is that we feel
attainment of the cleanup levels in the order will result
in restoration of the beneficial uses in =-- through --
through the cleanup process. And the attainment of water
qﬁality‘standards is one of the chief goal§ of‘a TMDL .
And it achieves that through defining waste load
éllocations that apply to sources.

And then the —-—-as the TMDL is implemented and
those waste load aliocations are -- are complied with,
then in theory the water body that's impaired, the
impairment is resolved and the water body meets the’
standards. And the cleanup order is kind of achieving
that same kind of -- of result thfough the cleanup of the
sediment. All -- all of those reasons.

BY MR. BROWN:
Q. Thank.youi

Is it your anticipation that if the site is
éddressed through the CAO thatvthis portion of the bay as
it applies to éediments will not have further cleanﬁé‘
done through a TMDL program?

A. At tﬁe Shipyard Sediment Site, yeah, the board
has no plans for any furthervremedial action other than
what's described in the draft cleanup order for that

site.
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Q. Have you made any comparison of what the cleanup
levelsbwould be through the TMDL program versus the CAO
pﬁogram for this éite? |

A. I -- there's a -- I -- I have not personally.
There's a draft doéument‘out for peer review. I don't
know if it's‘ﬁeen-on the public website or not. There
could be some differences there. I'm not certain at this
time.

Q. Is that available for public reyiew?

A. . It might be. Aﬁything»that is available for
review, it is posted on the website.

Q. I haven't seen it; although, I'm not that great
with websites; |

A. Yes.

Q. Is theré a mééhanism for obtaining it if it's
not on the website? -

A. I can -- we can look into that for ydu.. And I
would jﬁst have to say wé would -- could get back with
you on that, anything -- we would be happy to supply
anything that's évailable’to thé general public.

Q. When the cleanup and abatement order and the DTR
use the wordsrthat the CAO is being used in lieu of a
TMDL program, does that indicate that one will substitute
forbthe other and we won't face liability under oath?

A. Our hope with the Shipyard Sediment Site is --
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is that once the order is complied with, that the
Regional Board will use the various -- the post-remedial
monitoring data that comeé in as a basis for delisting
the site, removing it from the 303(d) -- it's term Clean
Water Act Section 303 (d) List of Impaired Watérs, that we

would remove it from the list, and thereby the potential

requirement for a TMDL would be -- would be satisfied.
Q. Okay. I want to switch back a little bit to
SW29 and 30. I think I might be -- not the outfalls.

The polygons.
| A. Okaf. That's the éleanup order, I guess.
MR. CARRIGAN: Oh, yeah. Here we go. Dovyou .
think it might be under this? There we go.
THE WITNESS: Okay. I've got it.
BY MR. BROWN: »
Q. I'm trying to understand why they were not -
included in the drédging footprint. Could you give me
your perception as to why they were not?

A. I -- I think the -- I would have to look at the

DTR to refreshen my memory on that. It -- we -- as I

have indicated earlier this mofning, we constructed the

dredge footprint to deal with the -- the most polluted
sites first and get -- get those addressed.
And we -- at'the northern end of the site, there

was a possible basis for further investigation to be done
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uprthere to see if any remedial work, othervremedial work
needed to be done. ‘And the board made the decision to
réserve that for a future investigative order, is about
the best way I could put it.

Q. And that's someﬁhat what I was trying to get at,
or what.I was trying to get at.

Is it the primary reason why they'révnot listed
in the dredge footprint is because they will be |
considered at a later date?

>MR. CARRIGAN:‘ Document speaks for itself.

MS. TRACY: Misstates testimony.

MS. ?ERSSON: J§in.

FMR. BROWN: From your perspective.

THE WITNESS: Yeah. From my perspective, I'm
Jjust recélling that we -- we had some concerns, and those
concerns may lead to more investigations at the end of
that -- BAE's leasehold. |
BY MR. BROWN:

Q. Okay. Do you know who was»involved in those
discussions? |

A. With the Cleanup Team?

Q. Yes.

A. .That-would have been myself and the other
Cleanup Team members, basically, group discus#ion.

Q. And you're the person most knowledgeable on the
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issue as to why they -- those two polygons were not
included in thevfootprinﬁ?
MR. CARRIGAN: He's not been designated as such.
THE WITNESS: Yeaﬁ. Yeah. I -- I -- I --1
guess I'm not designated as such.
BY’bﬂR.»BEKWﬂN:

Q. Okay. All right. On to §Ome more general
topics, I wanted to go through with you some of the otﬁer
sites that you may have worked on.

A. Okay . |

Q. Did you work on the Campbell Shipyard Site, the
one that's distinct from this site?

A. Yes, I did.

Q. And what was your involvement with that site?

A. It was two-fold. I was involved with the -- the
review of a sediment quality asséssment which led to the
development and issﬁance of a cleanup and abatement
order. And then sometime after that, I was in?olved wiﬁh
the board's issuance of waste discharge requirements for
a confined sediment disposal facility at the site.

Q. And did you work with port representatives at
that site?

A. Yes.

Q. And did you find them to be cooperative?

A. TYes, yes.‘.
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Q. Were they named as a primary responsible party

at that site?

A. No.

Q. And was‘the site ultimately capped?

A. Yes, it was.

Q. Do you know what method of imposing cleanup

standards was used at that site? And let me give you a
few options.

Was it 92-49, SQOs, or TMDLs?

A. It was not —-- it was 92-49.

Q. Okay. The TDY site, were you involved in that
site? | |

A. Yes.

Q. And did you work with port representatives 6n

that site?
a. It's been -- this goes back some years. But I

think there was some Port involvement, yes.

Q. Do you knbw if the Port was cooperative at that
site?

A. | I -- I believe they were, yes.

Q. And do you know if this site is still continuing

.on into the future?

A, Yes, it is.

Q. And it's the subject of renewed interest at this
point?
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A. Yes.

Q. And is the Port cooperating at that site?

AL Well, let me ask you this: When you're -- when
you're talking ébout activities, renewed interest, are --
are you referring to the cleanup activities Being done
thefebor the --

Q. Yeah. Let's break it down a little bit. There
is an ongoing cleanup of the land side portion of TDY; ié

that correct?

A. Yes.

Q. And is the Port cooperating in that -- thoée
activities?

A. That's being managed in a different part of the

office, so I don't have any direct knowledge on that.
Q. And how about the water side part of TDY, the
Convair Lagoon cleanup?
A. I also am ﬁot involved there,‘either.v
Q. Do you have any knowledge that the Port's ﬁot

cooperating at that site?

A. No.
0. How about the Tow Basin site?
A. I've only remote involvement with that. So I --

I can't answer as to what the Port is doing on that site

or our perspective on that. I haven't heard anything

that it's -- the Port is obstructing anything or not
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helping.

Q. Okay. How about the South Bay Power Plant site;
are you involved in that?

A, Yes.

Q. And have you worked with any Port
representatives at that site?

A. Not heavily. But yeah, there've been some
contects with the Port.

Q? '~ And who is your contact at the Port with that
siteé |

A. That would have been David Burke.

Q. And in any way has the Port been uncooperative
at that site?

A. Not —-- not -- not uncooperative. However,
they -- Mrw Mnrk, when we did meet with him, indicated he
was under some legal constraints as to how much he
could -- how much ceoperation he could have with us at
that time. |

Q. And are you aware of anytcurrentjlack’of
cooperation by the Port at that site?

A. No. |

Q. How about the Goodrich site in Chuia»Vista; are

you familiar with that site?
A. I haven't worked on that site directly. I'm

aware of it. I don't have knowledge of the Port's
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interaction witﬁ the board on that site.

Q. Are you aware of any other sites whére the board
is currently working with the Port? |

A, None cbmé to mind. Oh, excuse me. The
Shelter Island Yacht Basih, a copper TMDL -- with =--
invélving conversion of boat hulls to -- using diffeﬁent
type of vessei paints. The Port is workiﬁg very

cooperativély with the board on that.

Q. Okay. Let's go back through a couple of these
on another issue. On the Campbell -- on the Campbell
Shipyard site, 92-49 was used as the method for
determining cleanup At that site. At the TDY site, what
was used.as the method?

A. This would have been back in the 1980s. It
would have been pre-Resolution 92—49} but similar
cbncepts involved.

Q. Okay . And at the Tow Basin site, what mechanism

is being used?

A. Well -- well, any time the boérd sets cleanup

goals by, the board needs to set those levels in

conformance with the principles in 92-49. So whatever is

done in the Tow Basin at some point needs to show that it

‘is in conformance with it.

Q. Are you aware that the SQOs are being

implemented at the Tow Basin?
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 A. I'm not aware of that. But it sounds correct.
They are -- they‘are in effect now, and the sediments in
the cleanup decisions would have to be in conformance
with -- with that State Board poiicy.

Q. And how abbut the South Bay Power Plant; are
sediments being investigated there?

a. There are plans to initiaté investigationvat
that site, yes.

Q. And what meéhanism will bé used there? »

_A. We haven't gotten into detailed‘formulating
stiategy on that. Bﬁt the board has aﬁthority under the
Water Code to issue investigative orders to -- similar to
the shipyard site to do sediment -- to obtain sediment
quality assessments and to -- to see if any»remedial work
needs to be done. ‘

Q. Will that be under the governancé of the SQO0s?

A. Yes, it woﬁld;

Q. Okay. And how about the Goodrich facility; are

- you aware of whether there's any sediment investigation

going on at that site?

a. There —- there has been a -- some type of
Cleahup done in the marsh land down in that area. But
I'm not aware of other work being aone. It céuid be.:
I'm jﬁst not aware of it. |

Q. Okay. And at the Shelter Island Yacht Basin,
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what work is being performed at that site?

A. The Port is kind of taking a lead role in
investigating the use of alternative vessel hull paints
tokcurtail copper discharges into the bay from the
current hull paints that is causing water quality
standards to be exceeded.

They are kind of coordinating, serving as a -

as a facilitator between the board and the underwater

"hull cleaners and the marina operators that -- where

these vessels are congregéted} those type of activities.

vThere is -- wé believe the Port is going to
begin some routine reporting to us on water quality
conditions in Shelter Island Yacht Basin and giving us
reports on how many boat hulls are being modified to —-
with less toxic paint, that type of thing.
Q. Okay. At the Caﬁpbell Shipyard Site, are you

aware whether the Port contributed to the cost of

.cleaning\up that site?

A. I'm not aware of how the cleanup was ultimately

financed, no.

Q. Have you ever received any indication that the
fort paid for that? |
| A. I - 1I'm not.aWare of it, né.

Q. And I think you mentioned in your deposition a

couple of days ago that outside the NASSCO cleanup, this
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was the largest cleanup of sediments fo occur in
San Diego Bay.

A. The Campbell facility?

Q. Yes.

A. I -- there's —-- there is a cha?t that lists all
these cleanups.and the dredge volumes involved. I think
the Campbell site was a sizable effort there. I --1I

don't know how it compared to Convair Lagoon or that but.

Q. Do you know where that chart is located?
A.  It's one of the exhibits here.
Q. Maybe --

MR. CARRIGAN: It's Exhibit 1210, Counsel.
BY MR. BROWN:
Q. Exhibit 1210. Okay. I won't be able to ask you
about that right at the moment because I'd have to get on

my computer and move from something else I wanted to ask

you about.
A. Okay .
Q. Do you know what the cost was of cleaning up the

Caﬁpbell Shipyard Site?

| A. I --Ican't récall if there was any ¢ost data
on this chart. The -- the board typically does not get
detailed cost reports on the ultimate cost for compliance
with cleanup orders. It's not typically informétionvthat

we request.
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Q. Mr. Barker, when you're doing the econemic
feasibility, wouldﬁ't it assist you in looking at the
costs.of prior cleanups to determine sort of the scope
and size of the next cleanup that's being done?

A. Yes, it would. It -- it would help. And also
to help -- it would help to have ready access to eost
estimates and things like that.

Q. Have you ever been informed that the cost of the
cleanup at Campbell shipyards has been $30 million?

A. No. Or I may have heard Just lndlrectly numbers
in that magnitude, yeah.

Q. And in size of volume -- and we'll look at the
chart -- but to your recollection, is the size of the
volume at the current site coneiderably‘larger than the
Campbell site? |

A. I believe that it is, yes.

Q. And did that involve the operation of one
shipyard te your knowledge? ‘

| MR. CARRIGAN: Vague. The Campbell site?
MR. BROWN: ° Yes. |
THE WITNESS: To my knowledge, yes.
BY MR. BROWN: |

Q. Did it have involvement of the Navy invol#ed‘in

it?

A. In -- in the remediation of the site?
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Q. Or'in contributing to the problem at the site.

A. The board -- I don't recali that the Navy was a
party that we named in the cleanup order. There -- there
may have been some role that was off outside of the
board's purview with the Navy. I'm not aware of it.

Q. But you don't recall if there was a naval base

nearby contributing to the problems at that site?

A. I -- I don't recall that, no.

Q. Was there a power plant in the vicinity?

A. I don't récali that. I -- yeah. There may --
‘there may have been. ‘This goes back many years. I -- I

jﬁst vaguely recall an old power plant facility being
listed as a source for some of the soil contaminants on
the upland side of the site. Now that I'm thinking about
it more, the order addressed remédiation both in the bay
aﬁd in upland areas.
Q. Okay. Do you know who the contractor was who

provided>coSt estimatés for the site?

'MR. CARRIGAN: The Campbell site?

MR. BROWN: Yes.

THE WITNESS: I don't recall that. It may have

been Anchor. But I -- I -- I don't -- my memory is foggy

on that.
BY MR. BROWN:

Q. I'll represent to you that it was, in fact,
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Anchor that provided the cost estimate for the éleanup of
that site. Do you know what their estimate was?
‘A, I --1I can;t —-- cannot iecall that, no.

Q. Did you -- does it ring a bell that the estimate
was $16 million?

A. As I'm recalling, there wﬁs -—- I remember some
complications with the cleanup where the order was issued
based on one set of assumptions which, upon furthér
investigation, turned'outbto not be an accurate
assessment of what it would take ﬁo remediate the site.

Q. And did it ever come to your attention to the
actual cost of the cap was $30 million as opposed to 16?

MR. CARRIGAN: Asked and answered.
THE WITNESS: Yeah. I have nothing to add to my

prior answers on that. I may have had some general

" discussion over the years when someone from the Port

might have mehtioned that' to me. But --
BY MR. BROWN:

Q Did the Poiﬁ make you aware that they’wére being
sued foi the $14 million cost’oveirun between Anchor's
estimate and the actual cost-of the cleanup?

A. No.

Q. Did the Pgrt ever suggeét'tovyou that Anchor may
not be the best party to look to for cost estimates on

cleanup in San Diego Bay based on its underestimation by
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the order of 40 percent at the prior single largest
cleanup in San Diego Bay?

MR. CARRIGAN: Argumentative. Counsel, we're
getting way far afield. If you could bring it back to
something that might be relevant to this pﬁoceeding, that
would be helpful. |

| MR. BROWN: I think this is pretty relevant.
We're gettiﬁg into economic feasibility.

THE WITNESS: I would have to have the question

_read'back.

(The record was read.)
MR. CARRIGAN: Assumes facts not in evidence.
Argumentative.
MR. WATERMAN: Objection. Lacks foundation.
TﬁE WITNESS: I'm not the -- No. The Port did
not apprdach me with that information.
BY MR. BROWN:
Q. And who suggested to you that Anchor might be

the party that should be used for estimates of cleanup in

San Diego Bay at this site?

A. No one suggested it or even asked the board.
The boérd was in need of cost information on -- for

various issues to allow us to do certain analysis. And

' we made the responsible parties aware of that. And they

supplied us with the information we requested.
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Q. Okay. Switching fo another subjéct}r

Are you aware of any economic analysis of -- and
compariéon of the costs of implementing TMDLs, SQOs, and
cleanup under 92-49? |

MR. CARRIGAN: Vague.

THE WITNESS: Am I aware of a -- of a study
that's 5een done to develop those costs, no, I'm not.

MR. BROWN: Okay. I‘think I'm not going to

question you about it. 1I'll let other counsel know, this

'is an economic study. It's on the Water Board site. It

just came out in January in 2011. But I think he just
testified thatAhe's not aware of it. So I'm just gdihg
to show it to him to make sure he's not, and then I won't
question him further about it. .

THE WITNESS: Yeah. I have notl Ibhéve not
re&iewed this #s yet, no.

MR. BROWN:. Okay. I wiil mérk this as the next
exhibit to the deposition.
| (Exhibit 1238 was marked.)

BY MR. BROWN:

Q. Mr . Barker, do you receive training on,economic
considerations?

A, | Yes.

Q. And how is that training conducted?

A. The training I was thinking of was classeé I
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téok as part of my engineering degree.

MR. WATERMAN:,.Pardon me. Pardon me, Counsel.
Do you have copies for -- of that exhibit.

MR. BROWN: No, I don't. You can all take a
look at it, and 1it's also on the'Wﬁter Board site. But
I'm not going to question him about it.

MR. WATERMAN: You just entered it in order to
ask if he'd seen it? |

MR. BROWN: Ygs.

'MR. WATERMAN: Okay. I'll get a copy at the
break; |
BY MR. BROWN:

Q. Qutside of your engineering classes, i take it,
during your formal education, have you been given
training on it at the Water Board? |

A. On analyzing economic issﬁes?

Q. Yes.

“A. Just -- just as a result of guidance on specific

projects, not general training classes, no.

Q; Have you been given-training on economic
analysis of TMDLs?

A. Just generalized training that -- that economic

considerations are a part of the process for adopting a

" TMDL. And so there's -- I think there's a process with

TMDLs that's referred to as the functional equivalent

.
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process where the -- it's a process for requiring
conformance with CEQA.

And it -- when a project is analyzed under --

" under that process, the -- the costs of‘reasonably

foreseeable methods of compliance with whatever the
standard is that's being considered is part of that
process. Aﬁd so we get.into cost déta from that
perspective wiﬁh a TMDL. il

Q. Are you aware of any court challenges to

economic considerations for the applicaﬁion of TMDLs?
MS. PERSSON: Objection. Vague.-
THE WITNESS: Not in the San Diego region.
There —- there might have been in othef areas of the
state lawsuits involvéd or that were over economic
consideration issues and their evaiuation;, |
BY MR. BROWN:

Q. . Are you familiar with a case regarding the
County of Los Angeles where the County of Los Angéleé
sued thevState Board regarding economic cénsiderations
for TMDLs? | |

MS. PERSSON: Asked and answered. -_

MR. CARRIGAN: Assumes facts not in evidence.
MS. fERSSON: Asked and answered.

MR. BROWN: It's not asked and answered. 1It's a

different subject.
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THE WITNESS: Yeah. I'm -- I'm not -- I'm not
aware of it specifically; >I,—— I may be thinking of it
as a different case in my mind. But I'm aware that there
have been some lawsuits in that area.

BY MR. BROWN:

Q. Do you recall -- would iﬁ refresh your
recollection if I told you it was regarding trash
discharges? |

A. Yes. Yes, that helps.

Q And do you recall what the outcome of that was?

A. I -- I don't reﬁember right now, ho.

Qv Okay. |

Frdm your perspective is there any difference in
‘coéts for impleméntation of SQO0s, TMDLs, and cleanup
under 92-49?

" MR. CARRIGAﬁ: Vague. Overbroad.

THE WITNESS: Yeah. It -- it would be a hard
queétion'to answer. Are Qe talking about at'the shipyard
site? |
BY MR. BROWN:

Q. Weil, we can use the shipyard site. But since
they may not get implemented there, I don't know if that
leads us in the right direction.

A. Okay .

.Q. .- But you can answer it that way if you're more
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comfortable with it.

A, I'm just thinking. So the three -- the three
things we're thinking of are SQOs, TMDLs, and cleanup and
abatement orders?

Q. . Right.
A. TMDLs sometimes are written on a very broad
Watersﬁed basis addressing many sources and a laundry

list of contaminants. And a cleanup order might be

focused at a smaller area, on a smaller suite of

contaminants.

So some réspécts, the -- and the -- and the
cleanup order is based on -- might be directed towards a
removal of contamination, whereas a TMDL is -- is
implement -- implemented. It sets waste load allocations

that have to be met forever from that point forward.
And so there will be continuihg costs accruing

forever to comply with that. Sb in that respect, a TMDL

might be a more expensive process.

Q. And how about SQOs; is that, from your

' perspective, a more expensive process than 92-49 or --

A. No -- v
MR. CARRIGAN: Calls for a legal conclusion.
Vague and ambiguous. Go ahead.

THE WITNESS: SQOs are actually -- it's a common

element in both a cleanup order and a TMDL. What SQOs
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are, it refers to narrative sediment quality objectives.

And that is -- they are water quality standards. And in

‘both a cleanup and abatement order and a TMDL, if they're

both directed at sediment pollution problems, both a

cleanup order and a TMDL would be directed towards

achieving cémpliance with the sediment -- these narrative:

sediment quality objectives. They would -- they're water

| quality standards. They would épply in both cases.

Q. And to your understanding, does the board have

discretion as to whether to use 92-49, SQOs, or TMDLs at

a given site?

MR. CARRIGAN: Calls for a legal conclusion.

THE WITNESS: The -- as -- as 1 mentioned,‘the
board did.thé sediment quality objectives, SQO, are water
quality standards. And they apply throughout -- in all
enclosed bays and estuaries in California. And the

San Diego Water Board does not have authority to set

those aside.

And under the Watér Code, if the boﬁrd makes a
cleanup decision in the bay -- and ﬁhere‘s a liﬁtie
caveat to that because there was a date put in the SQO
policy that said sediment quality investigations prior to
that dafe could -- decisions could be made'ba#ed -- based
on the investigation that had been done. .But just

hypothetically speaking, I'm getting tongue-tied now, and
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I forget what I'm trying to head towards.

Q. I'l1l try and‘redirecvt this in anocther direction.

Was there any legal basis for determining that
SQ0s could be -- were you made aware of any legal basis

for determining that SQOs could be eliminated from sites

- prior to a certain date that were under investigation?

A. Yes.
Q. And what was your understanding of that?

A.° I'd have to have the SQO policy in front of me.

There's a particular date that was placed in there. And

I forget all the qualifications on it.

But it -- I thinkrit améunted to that if a -- a
sediment quality investigation had been completed on ér
béfore that date, that the -- a decisioﬁ on a cleanup
could'?roceed based on that investigation that hadvbeen
done with —-- even though that investigation may not have
addressed all of the testing protocols that are part of
the - whatv's called the .State Water Board's SQO Policy.

Q; Okay. Let's switch to a slightly diffe:ent

fsubject, Rélated, but slightly different. And then I

hope to get us out of here for lunch by the 12:30 break.
I waﬁt to look at Sectioh 31.2 of the bTR. |
»A. | Okay .
Q. And I'm particularly interested in Figure 31.1.

MR. CARRIGAN: Right before this tab.
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THE WITNESS: Okay.
BY MR. BROWN: | |
Q. Mr. Barker, the part that I couldn't understand
here is, what was ultimately decided as to which one of
these levels would be applied to the shipyard site? .
MR. CARRIGAN: You're asking about the
Figure 31-17
' MR. BROWN: Right.
MR. CARRIGAN: Okay.
THE WITNESS: Okay;, I'm —- oh/ yoﬁ mean at what
point was there a decision made as to...
BY MR. BROWN:
Q. Right. So I guess what I'm trying to say is, it
appears that these figures are related to the footprint.
And I'm trying to determine which one of these graphs was

the guiding principle for the footpriﬁt,'which dollar

amount was used.

A. Oh, okay. The projected cost‘of the cleanup,
which is in Secfion 32, was in the neiéhborhood of
$58 million.

Q. Right.

A, And that was based on‘the cost estimate for the
prdposed dredge footprint. And I'd have to get a |
read-back on &our question.

Q. Well, maybe I can help you. Because we have the
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benefit of having the Anchor document available to us.

And it doesn't seem to fit neatly into a particular

category.
A. Oh, of percent exposure reduction?
Q. Right. I'm trying to determine, ultimately

détermine that this perceht exposure reduction was used
to determine the appropriate level of economic

fea51b111ty. But I - I -- I'm trylng to determine which

. one of these blue graphs turn to be the cutoff point.

A.b Okay. The function of this graph was to
determine if c1eanu§ to background was économically
feasible. And so the -- tﬁe methodology there Qas to try
to correlate percént reduction in what we call percent
exposure reduction.

That woﬁld be obtained by meeting
ever—increaéing stringent cleanup levels. And there waé
a point reached, which is described in the text, that
beYond $33 million expdéure reduction dropped below
7 percent; And 7 percent per $10 million‘spent. And
that -- and that that would be at the $33 million scale.
And then that exposure reduction dropped below
4 percent after a $45 million exposure.

So we had -- the staff ﬁés'+- or Cleanup Team
was of‘the opinion that with a remediation project cost

of $58 million, we were in the -- the neighborhbod of
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diminishing returns as far as enVifonmental benefits of’
requiring more cleanup. And we felt that was an
appropriate placé to say fhat cleanup ﬁas feasible to
that point, but that it didn't make economic sense to go
beyond that point.

Q. Okay. So somewhere between the 45 and the 185,

it was determined that that was the appropriate level for

incremental costs to be no longer occurred -- 6ccurring?
A. Or -- yeah. We -- we -- we -- we were just
saying that the percent exposure reduction had -- was

dropping below 4 percent after 45 million, and fhat to
obtain further pércent reduction, that from a balancing
of the benefit —-- environmental benefits from the cleanup
versus the cost of the cleanup, we felt that -- that
there —- the benefits did not warrant requiring more
cleanup. |

Q. Now, did the‘$58 million as it pertains to this
graph, is this graph linked to the 58 million-dollar
figure or the 38 million-dollar figure?

A. Okay : Yeah.

Q. And I'm trying to get -- I think you
understand -- does this graph relate to cleanup costs or
cleanup costs plus monitoring‘and other_noﬁconstruction
costs? |

A. The -- let me say two things; For economic
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consideratiéns the board did two evaluations. One is
economic feasibility of cleaning up to background. And
that was a function of this graph.

And then latef on in Chapter 32, there's an
analysis in there that says given that cleanup to
background is not economically feasible, that the
alternétive levels need to be as close to background as
is economically and technologically feasible.

And so there's an analysis done back in that
section ﬁd show that its -- that the remedial féotprint
was as close to background as was feasible. I'm not sure
if I'm answering your questions.

Q. I think you're answering my questions. But I've
got to admit I'm -- was there a reason why that analysis
wasn't included in this economic consideration section?

A. Yeah, yeah. It's basicélly the -- the.document
was set up where -- where in one part of the document --
one decision point under requirements of” |
Resolution 92—49,‘it has a presumptive cleanup goal of
backgiound. And it says that all -- you know, cleanupsb
have to attaiﬁ backgfound, and that alternative levels
are not appropriate unless éleanup to background is
technologically or economically feasible.

So the function of this section of the DTR was

just to address that consideration on whether cleanup to
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background was technologically or economically feasible.

And that is its only function.

MR. BROWﬁ: Okay. Well, that's been very
enlightening. I have no furthef questions for you. So
you caﬁ enjoy a good lunch knowing you don}t have to hear
from me again. ‘

THE WITNESS: Okay. Thank you. '

THE VIDEOGRAPHEﬁ: This ends Videgtape No. 2 in
the deposition of David Barker. The time off the reéord
is 12:28 p.m.

(AArecess was takén.)'

THE VIDEOGRAPHER: This begins Videotape No. 3
in the depositionuof David Barker. The time on the

record is 1:37 p.m.

* % %
EXAMINATION
BY MR. » BENSHOOF :
Q. Mr. Barker, good,afternoon. My name is
Ward Benshoof. i introduced to you -- of introduced

myself to you briefly off the record. I'm cocounsel with
Ms. Tracy, representing>SDG&E in this matter.

And I have some questions of you regarding the

" portion of the DTR and temporary cleanup and abatement

order that addresses SDG&E, as well as the shipyard. So

that's where I'm going to be focusing my questioning on
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this afternoon.

And I apologize if -- I'm going to ask a couple
of background questions. They may have been covered
before, but I'm going to go through them pretty quickly.

A. All right.
Q. ‘I understand that you've been with the
Water Board, Mr. Barker, for approximately 30 yeﬁrs.
| Is that correct? B
A. Thirty-five years.
Q. And -- and have you developed in that time,
Mr. Barker, a —-- what you wéuld consider an‘expé:ﬁise in

matters of fate and transport, the movement of

contaminants?
A. Yes, some expertisé, yYes.
Q. I assume that a number of your projects have

raised-quesfions that would fall generally under the
déscription,of fatevand transport qgestions.

A. Yes. |

Q. And in particular 6n this project, Mr. Barker,
Mr. Carlisle testified that in térms of thé sectionrof

the DTR that concerns SDG&E, Section 9, you would be the

‘individuél at the Water Board that knows the most about

that section. 1Is thaﬁ a fair characterization?
~A. Along with Mr. Carlisle, yes.

Q. And would the same be true of the Sections 3, 5,
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and 6 having to do with BAE, Southwest Marine, and -- or

San Diego Marine Construction -- excuse me -- and

Campbell Industries?

A. Yes.
Q. And we —- in the Carlisle deposition, I referred
to those as the -- sometimes as collectively as the

- shipyards or Southwest Marine. And if I use those terms

today, I mean to refer to that shipyard on the northern
part of the site as opposed to the -- most of my
questions at least will be focused just solely'qn that
shipyard as opposed to the NASSCO shipYard.

A. Okay .

Q. But if there's any doubt in your mind as to

which one I'm referring to, you know you can ask me to

clarify.
A. Okay .
Q. And that, of course, holds true for any of my

questions. To the e#tent there's aﬁy aépect.of them that
you don't understand, be sure that you ask me what I mean
by sémething, as‘you have duringAthe course of thevday or
so thath've been here. Because once you start
answering, we all.assume that yoﬁ've understood the
question. So if there's any aspect of it that you don't
understand, be sure you let me know. |

The -- have you been involved, Mr. Barker, with
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projects that you would consider to be similar to this
particular matter with.the Water Board?

A. Yes.

Q. And -- and what -- what projects would you put
into that similar category? |

A. Speaking of projects on Sén Diego Bay that dealt
with contaminated sediments and linking thosé sediments
ﬁo sources §r trying to do that, yes.

Q. And that's your general description.

" What specific projects, then, by name, if you
could just sort of identify them, would fall within that
general category?

A. Okay. If I could refer to one of the éxhibité?
Q. Please do. |

MR. CARRIGAN: Let's see. I'm guessing that
would be 1210.

THE WITNESS: Yes. Okay. These pfojects would

~ include but not necessarily be limited to Paco Terminals,

Incorporated; Teledyne Ryan Cohvair Lagoon,
Shelté:'Island Boatyard, Bay City Marine,

Driscoll Boatyard,‘Kettenburg Marine, Koehler Kraft,
Mauricio and Sons, Campbéll Industries; and the current
Shipyard Sediment Site.

BY MR.-BENSHOOF: |

Q. So these were all‘projects whichlydu worked on
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that involved conditions 6f contamination in bay
sediments and your effort -- or your and others' efforts

to try to identify the sources that caused or may have

‘contributed to the --

A, Yes.

Q. -- contaminated conditions?

A. Yes.

Q. Now, have yoﬁ been in a position of sﬁpervising

each of those projects, as you have with this particular
mattei? And'you don;t ~-- let me just -- you can shortcut
thingsbby if, for example, you'supervised most of the
them but there were a couple YOu didn't, ybu can just
point out the onesvthat you didn't. So if you want to
use a shortcut, you can.

- A. Okay. Yes, 1 supervised.all of themn.

Q. Okay. And I take it your practice in -- in all
of these instances that you just identified, as well as
this would, in terms of supervision, was to give guidance
to staff-énd be the sort of ultimate reviewer of staff's

work; would that be a fair generalization?

A. Yes. Let me say in terms of level of authority,-

I was a first-line supervisor. I worked for a -- I was

supervised directly by a assistanf executive officer who,
in turn, reported to an executive officer. So in terms

of hierarchy, I was at No. 3 level.
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Q. The person that has to do all the work,bbut
isn'tbgiven all the credit?

A. That sums it up sometimes.

Q. The -- now, I take it that as a result of this
extensive work, you've become -- well, let me ask it a
different wéy.

'The sites that yéu've referred to, is it fair to

say that they basically involve the same suite of

chemicals of concern that the site that we're here today

on involved?

A. Yeah. Some of them, as I mentioned yesterday,'a

number of these were boatyard sites that had similar

waste characteristics that might be found at a shipyard.
One —-- one of thé sites involved PCB releases froh an
aerospace aircraft manufacturing facility. The other was
a copper ore from a copper ore loading facility.

Q. ~ And it's the -- it's your experience with
shipyard sites that I'm going to be mostly asking some
queStions on today.

A, Okay . o

Q. And I -- I got the sense‘in listening to your

earlier testimony that —- that at the Water Board you've

become perhaps one of the most experienced persons in

dealing with discharges that are to be expeéted with

shipyard operations. Would that be a relatively fair
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characterization?

A. Your question was the most experienced?
Q. I would -- I said one of the most experienced.
A. Oh, yes. That would be correct.

Q. And I think that's why Mr. Carlisle identified
you as fhe person most knowledgeable, because he just
said you had the longest experience with these sorts of
issues.

A. Okay .

Q. And he probably didn't want to answer my
questiéns was probably the second reason.

A. All right.

Q. But.let me ask the --

MR. CARRIGAN: You don't know Craig that well.
Bf MR. BENSHOOF :

Q. The -- and as a result of that>experience,

‘Mr. Barker, I take it you're -- you're not only generally

familiar with the sort of discharges that are typically

associated with shipyard operations; you're familiar with

the fact that all of those chemicals of concern that are
being addressed in this case are all aséociated ﬁith_
shipyard'operations} correcﬁ?

" MR. DART: Objection. Calls for speculation.
Lacks foundation. Assumes fécts not in evidence. |

THE WITNESS: Yes. I believe they are, yes.
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BY MR. BENSHOOF: |

Q. Aﬁd incidentally, I didn't describe what I'm
doing with this computer screen. The repoitér is, as you
know, transéribing your testimony. I'm reading it.

A. 1 see.

Q. Sort of as -- as you're giving it. So I -- just
to make suré that I’understand your answers, this is an
aid that I use.

A. All right.

Q.b I'm not shopping eBay.

A. Okay. |

Q. ‘And you have no doubt, as a result of the
experience that:you'vebhad, that shipyard operations in
particular in San Diego Bay are‘a major source of PCB
impacts to the bay sediment; correct?

MR. DART:V Same objecﬁidns,' Vague and
émbiguous; overbroad. |
MR. CARRIGAN; i'll join with vague. Go ahead.
THE WITNESS: Let's see. Out of those
investigations, really only one of them was a shipyard
level investigation. That was at Campbell Shipyard. And
PCBs ﬁere an element of that.
BY MR. BENSHOOF:
Q. Okay. And we'll get into the specifics of those

_elements.
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A. Okay .
Q. But a little bit later.
The -- now let me back up just a little bit.

The -- and focusing now on just this particular matter

.and your preparation for this deposition.

Did you -- and again, I apologizé if this has
been asked before. But other tﬁan your counsel, did you
discuss yoﬁr depositioh preparation with anyone else? |

A. There may have been some limited discussion with
other-Clesnup Team members.

Q. And would ﬁhat.have included Mr. Carlisle?

A. Yes. |

Q. Okay. And did he discuss the questions that we
had;,I_should say SDG&E had in particular with regard to
the work done on Section 9 of the DTR?

MR. CARRIGAN: And I'm going to make sure that
you understand, Dave, that if I was present during that
discﬁssion that you're not to answer the question.

MR. BENSHOOF: Correct. .

MR. CARRIGAN: On that basis. So did yéu
independently - go ahead, Ward.

BY MR. BENSHOOF:
Q. _Yeah.v I'll re-ask it. Outside of the presence
of counsel, dia you have discussions with Mr. Carlisle?

A. On SDG&E?
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Q. Correct.

A. Since his deposition?

Q. Correct.

A. I don't recall a discussion like that that

pertained to SDG&E.
Q. Oka23
Did you recall a discussion with Mr. Carlisle
since his de?oéition reg#rding any of the testimonf he
gave outside éf the presence of your counsel?

A. Let's see.  Just superficiai passing
conversation. I -- i can't even remember whatvwasv
discussed. It was that level of conversation.

Q. Okayf Fair enough. |

Did you review any of the\trénsdripts of other
staff members' deposition testimony that have been given
in recent weeks in this case?

A. No, I have.not. v

Q. Now, you indicated, when asked by Mi;vBrbwn,
soﬁe questions about what was the commencement of this
project, yoﬁ -- if I can iecall it correctly, you
indicated somefhing to,tﬁe effect thét if's -- it sort of

had a number of start dates but, the one that you picked

for your answers to Mr. Brown's questidn was 2001, When

the investigative order was issued.

A. Yes.
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Q. And from my reading of the records, and we can
go over them if you'd like, it appears that the genesis
in time was probably as far back as at least 1994, was it
not, when the issue of these sediment conditioﬁs first --

A.‘ Yeah. It -- it may have gone even a little bit
further back £ﬁan that. There are some letters in the
record way back in the early '90s that allude to it.

Q. And in fact, in the 19 -- in the late '80s, the

Water Board began to receive investigative evidence

éhowing élevated levels of contaminants in the sediments
that were-opposite both the BAE shipyard and the NASSCO
shipyard; correct?
A. That sounds right.
Q. And -- and let me not read from something that
I'm not showing jou. Let me put this in the record as
Exhibit 1239.
(Exhibit 1239 w#s marked.)
BY MR. BENSHOOF:
Q. It's -- and what I was reading from, Mr. Barker,
to refresh my recolleétion, was a docﬁment SAR 061457, a
certain staff‘report fbr the establishment of shipyard
sediment cleanﬁp levels dated February 17th, 1999.
Do you see that? | |
A. Yes. ’

And I take it yoﬁ were involved with this staff
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report?
A. Yes.
MS. PERSSON: 19992
MR. BENSHOOF: February 17th, 1999, yes.
MS. PERSSON: Thank you.
BY MR. BENSHOOF:

Q. And —-‘and just before I gd to a couple of the
specific portions, could you just briefly describe your
involvement?

.Af Again, I was the -- I was superviéing a staff
member who prepared this report. And if you would, let

me scan the document to freshen my memory as to what it

‘was about. Okay.

Q. Add the concern at the time and it's indeed
reflected in the first paragraph called "Issue" was the
impact on -~ of the sediment contamination under "Study

on Benthic Organisms"; correct?

- A. Yes. .
Q. And not human health or wildlife?
A. That's correct.
Q. And then on the second page under "Badkgréund,"

it's indicated that this project which we're, I guess, a
part of today actually'began in October of 1994.
Do you see that?

A. Yes.
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Q. And is that a correct description that we're now

some 17 years later involved in the same project that the

board -- that the Water Board began in October of 1994»
A. Yes.
Q. And the -- moving down to the second paragraph,
there's_a reference in there, and you're reciting -- the

document is reciting the history;. And it indicates that
by letter dated April 27th, 1998} the Regional Board
directed Soﬁthwest Marine to also investigate PCBs in the
sediment. Do you see that?

A. Yes.

Q. And prior to that date, the Water Bo;rd hadb
directed both shipyards to investigate metals; correct?

A. Yes.

Q. Now, what was —-- if you can recall, what was the
reaéon for the directive to Southwest Marine in 1998 to
ihvestigaté PCBs in the sediment?q

A. Okay . Let'me -~ I -- I can't recall
specifically. The béard went through a period whefe

periodically we would collect sediment samples out in

San Diego Bay. And some of those results may have led us.

"to -~ to open up that line of inquiry with respect to
BAE.

Q. The -- the -- now turn to page 1466, ifkyou

would. Thére's a reference to =- it's page 10 of the
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document.
A, 1466.
0. Yes. It's Bates stamped 1466.

A. All right.

Q. » And fhere‘s a reference to indicator chemicals.
Do you see that?

A. Yes.

Q. And i take it that's a shorthand for -- for
those chemicals that are known fo be assqciated with the
sources being investigated.

A. Yes.

Q. And -- and one of the indicator chemicals for
Soﬁthwest Marine was PCBs; correct?

MR. DART: Objection. The document speaks for
itself.
| MR. BENSHOOF: It doés. And we'll listen to it
here.. Let's turn to page 1468.
THE WITNESS: Fourteen.

BY MR. BENSHOOF:

Q.  And -- and you see that Southwest Marine cleanup

indicator chemicals; the box labeled -- the box -- or the
line labeled EPCBs" is checked as an indicator chemical
for Southwest Marine. Do yoﬁ see that?

A. fes. |

MR. DART: Same objection.
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~BY MR. BENSHOOF:

Q. And that's because discharges of PCBs were known

to have been associated with Southwest --

. Southwest Marine's operation. And -- and again, by

Southwest Marine,'I'mean the current entity and its
predecessors at-that site.
MR. CARRIGAN: Calls.for speculation. Lacks
foundation. Misstates‘witness's tesﬁimdny.
MR. DART: Join.
MR. BENSHOOF: I'll ask it a different way,
then. ‘
BY MR. BENSHOOF:
Q. Why was PCB identified as an indicator chemical
for’Southwesf Marine?
A. Let's see.

MR. DART: May call for speculation. May lack

- foundation.

 THE WITNESS: I believe that the board had found

there had been some -- some rounds of what we refer to as

'NPDS permit sediment monitoring that had been turned in

by both Southwest Marine and NASSCO. And there was thiS
statewide program called the Bay Protection Toxié Cleanup
Program that involved a significaﬁt survey of

SaniDiego Bay sediment quality.

And the board -- or we had drawn the conclusion
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that the elevated levels of PCBs from stations near
Southwest Marine were the result'of discharges from
Southwest Marine.
BY MR. BENSHOOF:

Q. Okay. And was ﬁhat conclusion in part based
upon the knoﬁledgevthat you had géthered with respect to
shipyard operations genérally, that there were a number

of potential PCB sources associated with those

operations?
A. Yes.
Q. Now, in -- in the preparation of the DTR in this

instance, and I assume in other projects, of necessity
the board needs to rely on information from responsible
parties; correct?

A. Corréct.

Q. And it issues orders of investigation in order
to get»technical information from them; is that correct?

A. Yes.

Q.‘ And it's in -- of necessity aéain and justvin'

terms of the practical nature of the process of putting

'something like this together, it has to look to

responsible parties for a lot of important information.
A@ Rigﬂrt.

Q. Now -- and -- and I was looking at the database

" for -- the SAR database. And you'll need to -- this

Peterson Reporting; Video & Litigation Seryices
| 577

02

02

02:

. 02:

02:

02

02:

02

02:

02:

02:
02:
02:
02:
02:

02:

02

02:

02

02

02:
02:

02:

02

:00:
:OO:
00:
00:
00:
:00:
00:
:00:
00:
00:

:01:

01

0l:
01:
01l:
01l:
01:
:01:
01l:
:01
:01:

01

01l

01:

:01

28
37
41
42
43
45
49
52
55
56

00

:05

10

13

14

15

18

22

22

125

29

:32

:36

36

145



10
11
12

13

14

15
16
17
18
19
20
21
22
23
24

25

isn't the -- this is a document we generated.

But I was trying to get a sense for the

involvement of Southwest Marine in the development of the

DTR and the temporary -- or the cleanup and abatement
order. And just by putting in Southwest Marine and
Water Board, I came up with 658 written communications
over the course of the period that we've been talking
about. |

A. Okay .

Q. And let me just -- I'm not going to be going
intq any detail on that becausé -- but the number is
significant to me. So I just want to let you --

A. All right.

Q. ~— see the exhibit from which I take that
number.

A. Okay .

Q. And my queétion is -- and we'll mark that as

(Exhibit 1240 was marked.)
BY MR. BENSHOOF:
Q. And you see that a certain individual,

Sander Halvax, shows up with frequency and writing

letters over the years to the Regional Board.

MR. DART: - Document speaks for itself.

- MR. BENSHOOF: It does.
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MR. DART: Again, to clarify, speaking now of
Southwest Marine as the corporate predecessor of BAE or
your prior definition that it include all shipyard
operations on the north or confined to Southwest Marine?

MR. BENSHOOF: I will. . The communications begin
in 1996 that I just searched for. And we put é
conclusion date of September 2005 on it, on the search.
This is just an illustration. And so it would be that
entity during that time period, Counsel. Whoever
Mr. Halvax works for, I guess. He's writing all»the
letters.

BY MR. BENSHOOF:
Q. And I take it you recognize that individual?
A. Yes.
Q. Now, it's -- again, I think we all understand
the necessity of relying on information supplied by

responsible parties. But I take it, Mr. Barker, you also

. are very aware of the self-interest of parties and not

wanting to be responsible for something.

A. Yes.

Q. - And so, for example, there would be an interest
in Southwest Marine fo attempt to attribute contamination
it caused to some other source) for example, SDG&E?

MR.' CARRIGAN: Calls for speculation. Lacks

foundation.
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MR. DART: Join.
BY MR. BENSHOOF:

Q. You recognize that there's a risk in relying on
parties like Southwest Marine, that their inPut,might be
biased?
| MR. DART: Join.

MR. éARRIGAN: Seme objections.

MR. DART: Same objections.

MR. WATERMAN: Calls for speculation.

THE WITNESS: I'm always.aware that parties,
when they submit information, are submitting information
that may want to reflect their bias towards their
perspective on what the information means.

BY MR. BENSHOOF:

Q. And you obviously, being aware of that, are
obviously also sensitive to trying not to have your
conolusions driven by a responsible party's bias?

_A'.. Yes. |

Q. And could you just describe how in a project
that lasts this -- this.long, thet‘s this complicated,

where you need a lot of information from somebody like a

Sander Halvax, how -- how you can kind of protect the
process from what you don't want it to be driven to,
which is bias?

MR. DART: Objection. Vague and assumes facts.
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THE WITNESS: In my mind that protection just

comes from the experience and perspective of the people

on the receiving end of that correspondence to be aware

of -~ of,vagain, back to my original statement that

interested persons and representatives of corporations in

the vicinity of a site may submit information with a --

with their individual perspective on it and -- and bias.

BY MR. BENSHOOF:

Q.  Okay.

The -- and in connection with Southwest Marine,

do you recall instances where Southwest Marine was
attempting to direct the attention of the board
specifically to SDG&E as the cause for some condition

rather than itself?

A. I don't -- I don't recall SDG&E being a prime --

primary point of interest with Southwest Marine. They
were quite interested in the board expanding its
investigation to other sites in the vicinity of the

shipyard site besides NASSCO and BAE.

Q. Okay. And let me -- I realize there's a lot of

documentation. And so we'll -- let me give you an

example of one of the instances that I saw and just ask

you what you can recall of it. This will be -- it's an

will be 1241.
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A. Okay .
(Exhibit 1241 was marked.)
MR. DART: State tﬁe number again, pleaSe.
" MR. BENSHOOF: SAR 069625.

MR. DART: I don't suppose you havé copies, do
you?

MR. BENSHOOF: I'm sorry. We'll have to bring
out an extra oné-for you, Counsel, next time. But I'm
just -- I do, I mean, for the witness‘and Mr. Carrigan.
But maybe you can look qver.Mr; Carrigan's hoS?itable
shoulder.

MR. CARRIGAN: I can share a little.

MR. DART: Go ahead with the witness. I'11 --
I'll look if I need to.

MR. CARRIGAN: Fair enough.
BY MR. BENSHOOF:

Q. And my question -- well, I have a couple of
questions. So I don't want to rush you. Go ahead and
léok at it. I'm going.té be direéting you partiéularlf
to paragraph 4. But satisfy yourseif‘that you've had

time to read it.

A. Okay . I've read it.
Q. And -- and there's a call from Shaun. I take it
it's the -- it's the same Shauh as is in 658 letters to

the board.
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MR. DART: ‘Objection. Misstates the document.

MR. CARRIGAN: Argumentative.

MR. BENSHOOF: Letters or other communiéations.

MR . DARf: Same objéction.

BY MR. BENSHOOF:

Q. And he's called around the staff "Shaun."
Correct? He's well known enough to be referred to by
first name, it looks iike,

A. Yes.

Q. And now Shaun is writing -- or called
Craig Carlisle. And Mr. Carlisle summarizes the
cénversation to you and Mr. Alo and sends a copy of his
email to Mr. Shaun, or Shaun Halvax and -- and others..

A, Okay. |

MR. DART: Object to the form of the question.

MR. BENSHOOF: Is that --

MR. DART: Excuse me. Object to the form»of the
questidn. And the‘dbcuﬂent is more than one layer of
hearsay. |
BY MR. 'BENSHOOF':

Q. Tell me abouf the process of sharing the board's
own communicatién; with potentially.reséonsible parties
as occurred in this instance. | | |

Is it typical when a member of your staffv

summarizes to you a conversation he's had with a
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representative of a responsible party to copy that
partiéular individual with his email summary?

A. It's not unheard of. Sometimes the staff member
will wﬁnt to let a person that has called or provided
information know that their call or information is being
followed up on. It's a way of just advising them.

Q. Fai: enough.

A. Courtesy notice, really.

Q. And then jou see in paragraph 4, Shaun was
expressly raising a quéstion about how the board intended
to deal with other PRPs other than the shipyard.

| Do yoﬁ see that?
A. Yes.
MR. DART: Saﬁe objections.
BY MR. BENSHOOF:
Q. You might want to pause a little bit.

A. bkay. | ‘

Q. Becaﬁse counsel may have objections.to my
question. ‘Both your counsel and other counsel. And tﬁey
are entitléd to state them --

A. All right. ‘ N

Q. -- for the record. And so but let me -- as
that -- as to that paragraph, you see that Mr. Halvax was

raising with Mr. Carlisle a package of materials that he

had provided to the board at some point previously.
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Do you see that reference?
MR. DART: Same objections. The document speaks
for itself.
THE WITNESS: Yes. I see that.
BY MR. BENSHOOF: |
Q. And that package of materials appear; according
to Mr. Carlisle,'represent -— related to previ§u$ tenapts

historical SDG&E discharges, et cetera. Do you see that?

MR. DART: Same.
THE WITNESS: -Yeé;
BY MR. BENSHOOF:

Q. And then Mr. Carlisle said he told Shaun that,
why don't you send a letter specifically citing other
discharges and include their current name and address.
And it's -- I suppose people would know where to find
SDG&E.

But is that typical?

MR. DART: Same objections.

MR. CARRIGAN: I'll join and add vagué.
BY MR. BENSHOOF':

Q. I mean, it looks like to an external person
unfamiliar with board procedures; Mr. Barker, I take it
you might agree, it looks like sort of a collaborative
relationship betwéen a responsible party and -- and the

board going after a third party.
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And I'm just -- I'm assuming that you -- that's
one of the things you're sensitive to is to make sure

that another responsible party not interject bias into

‘who the ultimate dischargers are that the board seeks to
‘name. I mean, that is one of the things you're sensitive

to; correct?

A. Yes.

Q. And is it -- so, therefore, I'll go back to my

question.

Is it typical for someéne in Mr. Carlisle's
position to ask for a formal letter saying, who dp you
want us ﬁo cite?

MR. CARRIGAN: Misstates the document.

BY MR. BENSHOOE:

Q. Specifically citing other dischargers. 1I'll

just read it.

MR. DART: Same objection.

THE WITNESS: My interpretation of it is that

'Mr. Carlisle was trying ~- it was his way of suggésting

that Mr. Halvax frame the issue as to exactly

specifically what -- what parties was he alleging might

have had a :ole in discharges to the Shipyard>Sediment

Site.

And so -- and so. it was just a -- I was réading

it as it was a suggestion Mr. Carlisle made to Mr. Halvax
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to frame the issue in a very specific way, so that the

_ boérd wouldn't flounder around investigating -- could

more quickly get at the heart of the matter.
BY MR. BENSHOOF:

Q. Okay. Now, the -- the reason_for my questions
regarding the -- the communications between Mr. Halvax
and Mr. Carlisle is because of some deposition téstimdny
Mr. Tobier gave.

A. Okay.

Q. And let me recite that to you. He was asked‘éﬁ
pages 116 and 117 of his transéxipt what Mr. Carlisle

told him about the reason that SDG&E had been named as a

discharger.
A. Oh.
Q. Because —-- because apparently, SDG&E had been

named as a discharger before Mr. Tobler arrived at the
Water Board. He teétified thatvthat was the'case. So he
said he asked Mr. Carlisle why. And these‘aré:his words,
quote, I think he gbld me sométhing like NASSCO and.
Southwest»Marine'wanted more pebple on board.

And I asked Mr.‘Carlisie did he dispute that,
and he said he didn't recall it. But he said he didn't
dispute it, éither. |

>I take it as a preliminary matter, Mr. Bérker,

you would agree that it would not be appropriate for the
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Water Board to add, for example, SDG&E Jjust because
Southwest Marine wanfed more people on board, in

Mr. Tobler's language. That wouldn't be an appropriate
basis.

MR. CARRIGAN} Incomélete hYpothetical.

MR. DART: Objection. Misstates the testimony
of Mr. Tobler and Mr. Carlisle. And join in the
objections.

THE WITNESS: Could -- could you read back the
question again.

MR. DART: The whole thing?

THE WITNESS: Or maybe the last.

MR. BENSHOOF: Should I juét restate it?

THE WITNESS: Please. Please do.

BY MR. BENSHOOF:

Q. I take it as a preliminary matter, Mr. Barker,
you would agree that itvwould not be'appropriate for the
Water Board to add, for-éxample, SDG&E as a :esponsiblé‘

party just because Southwest Marine wanted more people on

‘board, to use Mr. Tobler's phrase.

MR. CARRIGAN: Same objection.

MR. DART: Same objections.

MR. WATERMAN: Join.

THE WITNESS: No. I would -- I would -- I mean,

part of the decision process might recognize that
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Southwest Marine in this might want a particular party
adaed. But the board would be looking for evidence to
support that.

BY MR. BENSHOOF:

‘Q. And you set that out in the DTR that sort of thé
principleé that the board foliows when putting together é
cleanup.and abatement order.

‘A, Yes. |

Q. And you, at least from your perspective as a
supervisor, you fuliy intended your staff to féllow those
principles in this instance.

A. Yes.

Q. Now, the —;'I take it you also received
information from the othef shipyard, NASSCO, concerning
wﬁo they thought should be added in -- in that
connection.

Let me just identify as 1242 a Nofember 9th,
2004, léttei from Mr. Lane McVay, NASSCO, to yourself,
Bates stamped SAR 156870. |

MR. WATERMAN: Counsel,- do you have a copy of

" that?

MR. BENSHOOF: I'm sorry. I...
MR. WATERMAN: It's goihg to be hard for me to
look over Mr. Carrigan's shoulder from here.

MR. CARRIGAN: I want it back.
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(Exhibit 1242 was marked.)
BY MR. BENSHOOF':
Q. I -- Idon't héve a lot of questions on this.
Just preliminarily, Mr. Barker, do you recognize this as
a communication you received in the course of -- of the

investigative work that you supervise on the site?

A. Yes. Yes, yes, I do.
Q. And I wanted to turn your attention in
particular to -- excuse me. We can see by the document

that NASSCO's vice president Mr. McVay is expressing an
oﬁinion on other entities that bear responsibility for
contributing to the sediment contamination.

A. Uh-huh.

Q Is that -- that's how you understood the letter?
A. Yes.
Q. And I take it --

MR. WATERMAN: Objection. Document speaks for
itself. |
BY MR. BENSHOOF':
Q. And I take it you -- as you described before,

sort of the safety valve in this whole process is to look

-dritically at what an interested party is providing to

S

the board.
A. Yes.

Q. And I wanted to ask you about one of the
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statements here. It's on SAR 156874.

A. 1568 -- okay.

Q. It's -- there's -- and it's underneath the
discussion of the Port District. But it states, "The

technical report submitted by the responsible parties as

- well as by" - "as well as the Exponent report confirm

- that ship building is not" =-- and it's underscored not --

"a likely source of several contaminants of concern
observed at the site including hydrocarbons, PCBs, and
pesticides."

Setting pesticides aside for a minute, i take it
that was not an assertion of fact that you agreed with.

A. That's correct.

Q. And as a matter of fact, based upon your
experience, you had concluded the opposite, that ship |
building‘was a likely source of several contaminants
observed at the site including hydrocarbons and PCBs;
correct? |

MR. WATERMAN:  Objection. Lacks foundation.
THE WITNESS: Yes.
BY MR. BENSHOOF':

Q.. Now, you had discussed a -- a site with one of
the attorneys earlier.: I think it was -- am I
pronouncing coriectly, the Paco site, where there wasn't

a concern regarding the adequacy of the responsible
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parties' financial resources to respond.
A. Yes.
Q. Am I correct in this instance, Mr. Barker, has

the Water Board had any concern with the adequacy of the

financial resources of either NASSCO or Southwest‘Marine

to respond to the cleanup order?
A. No. That has not been the focus of our

concerns, other than from this perspective that in -- in

"any cleanup situation, the State, under Resolution 92-49,

I ﬁhink there's a section in'the'policy that indicates
that the -- the board should investigaté and assigﬁ the
cleanup responsibility. I don't -- I'd have to get the
policy right in front of me for the exact wording.

| Buf it indicates that we éhould do a reasonable
investigation and name parties that should be held |
aécountable for discharges subject to the cleanup actidn;
And part of the reason of that is to ensure that theré
are financial fesources to péy for a cleanup.

Q. ﬁut you -—- you:haven't in this case beliefed it
neceSsary to take a step of adding ?arties beyond |
Southwest Marine and NASSCO in orde: to have adequate
finanCialrresources, have you?

| MR. CARRIGAN: I'm going to object to vagﬁe as
to our previous definition of Southwest Marine.

MR. BENSHOOF: Let's exclusively focus on the
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current owner -- or the current operator of the site.

THE WITNESS: ‘Sorry. Could you --

BY MR. BENSHOOF':

Q. Yes. Using the definition of Soufhwest Marine
as the entity existing there today, I take it you -- I
appreciate your pribr answer. |

But you doﬁ't have any concerns, do you, that

Southwest Marine and NASSCO could not affoid to fund this
cleanup?

_A;' >We haven't thought about it in those terms or
investigated it from that perspective. |

Q. Okay. And neither entity has asserted they lack

the financial resources to respond to a'cleanup and

abatement order? I mean, they dgn't like the cost. We
understand that. | |

A. Right. I haven‘t -- I haven't heard that from
them. ‘ »

Q.' Now, I'd like yoﬁ to turn to the‘tentative
cleanup and>abatement order. And I'm interested in
péragraph_Q at page 5 which has -- contaiﬁs the 

allegations against my client. If you could look at

"that. Is it Master Exhibit No. 17

MR. CARRIGAN: It was here. It was right on

‘top.

MR. BENSHOOF: I'd show you mine, but it's got
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my secret notes on it.
MR. CARRIGAN: Okay. Here we go.
THE WITNESS: Okay.

BY MR. BENSHOOF':

Q. Page 5 is -- is the paragraph concerning SDG&E.

A. Okay.
Q. And as you did supervise and were very much
"involved in preparation of the DTR and specifically the
section related to SDG&E, Section 9, I take it that you,
likewise, were invoived in supervising the‘prepa:ation of
the Master Exhibit 1, tentative cleanup and abatement
order; is that correct?
A. Yes.
Q. And with Mr. -- with Mr. Carlisle, I unde:étand
.you're --— you'ré including him and people that would bé
" most knowledgeable concerning the SDGSE allegations, both
you and he, I take it, with regard to the DTR, I»take it,
that would apply alSQ to paragraph 9 of --
A. 'ers. ’
"Q; -- this document.
Now, there's a -- the basic allegation. I‘li

read it, and then I want to ask you some questions about
how you at least have yourself interpreted and applied
these key concepts in your career of 35 years with the

Water Board.
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And the allegation I want to focﬁs on is that
second paragraph which is, "Charges that the San Diego
Water‘Board alleges but SDG&E denies that it has caused
or permitted waste iqcluding metals chromium, copper,
lead, nickel, and zinc, PCBs, PAHs, and total petroleum
hydrocarbons, TPHD and TPHH, to be discharged or" -- "or
to be deposited where they were discharged into
San Diego Bay and created or threatened to create a

condition of pollution. Based upon these considerations

' SDG&E is referred to as a discharger in this CAO."

Am I correct -- and again, I -- some of these
are sorﬁ of mixed issues of law. And -- and -- and for

all of the questions that I'm now going to ask, I'm not

seeking a legal opinion of any sort. I'm just asking how

you've impiemented or interpreted, implemented and
aéplied basic concepts under the Water Code in your
tenﬁre at the Water.Board.

A. Okay .

Q. So that's the purpose. And I'm specifically

F'going to be focusing in the next several questions,

Mr. Bafker? on how you've interpreted and applied the
concept of a discharge which creates or threatens to
create a condition of pollﬁtion or‘nuisaﬁce. So. that's
sort of my overall context explanation for you. |

And I take it that, again, based upon.your
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experience at the Water Board in applying the Water Code,
yéu've understood over the years, it's been at least your
undérstanding énd interpretation, that there must be more
than a discharge; It must, amongst other things, create
or threaten to create a condition of pollution or
nuisance to be something that's subject to a éleanup and
abatement order. |

MR. CARRIGAN: I'm going to.object that it
misstates the statute. But to the extent the allegation
is set forth this way, there are other criteria that
allow for the issuance of a cleanup and abatement order
but are not being alleged here.

MR. BENSHOOF: Right. So I -- with that
amendient, does my question make sense or do you need me
to --

THE WITNESS: Yeah. I -- I'm sorry. Could you
repeat your question?

BY MR. BENSHOOF':
Q. Which is, that for purposes of -- let me just
amend it to address Mr. -- y¢ur counsel's concern.

Am I correct that for purposes of the cleanup
and abatement order being considered by the Water Board
in this action representéd by Master Exhibit 1, the

manner in which you've interpreted and applied the Water

Code to such circumstance is that there must be more than
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a discharge by a party. That discharge must either
create or threaten to create a condition of pollution or
nuisance.

AL Yes. Werare alleging -- there are certain
findings that need to be made for a cleanup and abatement
order issuance under‘Water Code, I think, Section 13304.
And this finding is create —-- is crafted to Jjust allege
that there was a discharge, as you were stating.

Q. Right. And but it's more than that; was the
point of my question.

A. Okay.

Q. And I think you agree that it's more than just
that a discharge occurred at SDG&E's facility. It was a
discharge which was into the bay and created or
threatened to create a condition of pollution or
nuisance.

MR. CARRIGAN: Misstates the allegation.
BY Mﬁ. BENSHOOF:

Q. Is that how you've evaluatedkSDG&E's'role as a
discharger in this matter?

MR. WATERMAN: Objection. Document is the best
evidence.

THE WITNESS: I'm just referring back to the way
the -- the finding is -- is worded, is it{s alleging that

SDG&E caused or permitted waste to be discharged or to be
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deposited at a location where they were, I assume,
eventually discharged into thé bay, and that that
discharge created or threatened to create a condition of
pollutién or nuisance. That's the allegation.
BY MR. BENSHOOF':

Q. Fair enough. ‘And --— and I'm not trying to get
you to contradict the language of your lawyers.

‘A. Right.

Q. But I'm just, although it may seem that way,‘I'm
jﬁst trying to understand thé basic rule book by which

you've operated --

A. Right.
Q. -- in your career at the Water Board. And I
take it that's -- that sentence summarizes the elements

that you've used time and time agaiﬁ to decide whether or
not to issue a cleanup and abatement order to a
particular party.

A. It -- actually, it varies between the sites.

Some of them, the board alleged violations of -- of the

permits, which regulate the normal disposal of waste
and -- and doesn't rely on the part of Water Code

Section 13304 that binds -- that requires a finding of

'pollutioh or nuisance being created or threatened to be 

created in the water body.

Q. So my question was too broad then. I -- I
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appréciate your distinction.

In binstances such as this where the Water Board
is not proceeding against responsible parties on the
basis of'allegations of violation of permits, does thét
language that you read into the record from the tentative
cleanup and abatement order fairly summarize how you,

yourself, have interpreted and applied the requirements

of the Water Code before identiinng persons against whom

-a cieanup and abatement order should be issued?

A. Yes.

Q. And in prepafing tﬁe DTR and in —; and in -- and
in preparing the tentative cleanup and abatement order, I
take it you attempted to assure yourself that indeed
SDG&E was responsible for a discharge into San Diego Bay
that created or threatened to create a condition of
pollution or nuisance..

MR. CARRIGAN: Misstates the document and the

. witness's testimony. Go ahead.

MR. BENSHOOF: I thought I stated it very
accurately. But if I misstated it, it was inadvertentf,
Do you want the questioh?v

MR..CARRIGAN: It's the phrase "into the bay"
that»creates the misstatement. It can be deposited in a'

position where it would threaten the bay, but the -- the

~discharge could be on land. So I offer that just in the
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hopes that we can get past this ambiguity in your line of

questioning.

MR. BENSHOOF: Well, of coursé, I quoted the
tentativé cleanup and abatement order. So if there's an
ambiguity, it's in the language of the order. But I
don't mean to quibble over, you know, the —_— those kinds
of legal nuances. I'm just -- all I'm‘trying to‘get to

is the standards that you followed for 35 years with the

Water Board.

THE WITNESS: Okay.
BY MR. BENSHOOF':

Q. And I take it they're pretty accurately

summarized in this tentative cleanup and abatement order.

A; Yes.

Q. And you attempted to épply that to the evidence
that you were able to gain regarding SDG&E. |

A. Yes.

Q. Now; let me ask -- before we look at all of
that, I want to ask another general quéstioﬁ I asked of
Mr. Carlisle. |

And that is, dﬁring the course of this whole
process, Mr; Barker, did you ever come to a conclusion
ﬁhat the condition of the bay at fhé.Squthwest Marine
site could not be éxplained'by discharges‘SOlely from

that site?
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