
THE CREADORE LAW FIRM P.C. 
305 BROADWAY - FOURTEENTH FLOOR 

NEW YORK, NEW YORK 10007 
Tel.212.35S.7200 

Fax. 21 2.583.0412 Efax 212.822.1459 

Donald E. Cread ore - NY, MO, CT, DC 
Tho mas D. Seymour - MA 

VIA I:LEC I RON IC MAIL 
AND REGI II.AR MAIL 
1) • .1\ id W. Gibson. Executive Oniccr 

April 20. :.!Oll 

c/o Michelle Mala mnmla 1I \\,ltcrboards.ca.g.uv 
San Diego Regional Walcr Qualit) Control Board 
917 .... Sk~ Park Coun Suite 100 
San Dil.:go. CA 92123 

In '-C I>I), refe r 10: 

New York NY 
Boston MA 
St. Joseph MO 

Reg. Measure 10375971: MMATA 
Place; 656901 

Rl': Comment LeUt',.. in adntncc of 05/ 1 1/201 I llo;lrd I-Icilrine 

Dcar ' -. xcclIlhc DircclOf Gibson and Iionorabic Board Members: 

I his la\\ finn represents the IIltcrcSIS ~)r the National Fire-works J\ssocialitm 
roN F J\ "). and on its behalf we thank )OU for the opportunity to submit additional \Hillen 
t:ommrnts to rent,Hi\\! Order No. R9-2011-0012. NPOES I\:rmil No.C'AG999002 (the 
""1 cntati\"C' Order"). I The irnplcment:'lIion or thc Tenlative Order b) the San Diego 
Regional Water Qualil: Control Board ("' Board·') \\ ill undoubtedly calise unduc hardship 
and ct:ollot11ic injur) to every member urthe NFA working \\ithin the arras that would 
become subject to this Board's jurisdiction ,\i Lholll. in rcturn. any assurance that these 
sacriliccs ,\i ll result in a measurable or meaningful benefit to the water quali ty of thi.' 
rccL'i\ in!; ",Hers Ihal .1rc the ~llbjel:t of the Tentative Order. Indeed. the Board has faili.'d 
to produce an)' scientific or technical stud} substantiating its slispicioll thi.H puhlic 
tirc,\orks displays arc a propcr subject of its regulatory powers pursuant 10 the federal 
Ch.:an Water Act (the "CWJ\"). thl' statute thaI the Board ,dies upon as a source (It" its 
Ixmers . Accordingly. lhe NFA submils this letter response in cmlllcction wi th the March 

I 111 prior r ... .spol1se kUCfS Ih ... rentatl\'c Ord ... r wa~ r.:f ... r.:nccd a~ reru,llive Ord ... r no R9-~O 10-0 I ~4 . Ihl' 
numb ... r 11ljll""~ assigned III th ... rnau ... r. 
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21. 2011 Noti ce of Public J learing (the "Public J learing"), presently scheduled for May 
11. 201 1; and the NFA also incorporates by reference the f.:1.C1S and arguments contained 
in its previously-submitted letter rcsponses datcd, respectively. Decembcr 9. 20 10. and 
March 7. 20 II '. 

Although the NFA is equally interested in protecting the environment. it 
steadfast ly maintains that the Board lacks the authority to regulate public fireworks 
displays. The NFA believes the line of questioning starts with deciding whether or not a 
public firewo rks di splay is an activi ty that is amenable to regulation by the Board under 
the CWA and, if so, whether or not the activity exceeds ac tionable levels. The NFA 
contends that the answer to these questions is 'NO ', for the following reasons. 

The Activity Is Not Subject To Regulation Under The CWA 
Significantly, the Board continuall y admits that it remains unable to "prec isely 

specify the point(s) at wh ich fireworks residue becomes a pollutant waste:': sec. 
Limitations and Discharge Reqllirements, at Section II I A, at page 10. Ilere, the Board's 
failure to provide a full and accurate description of the activity it seeks to regulate casts 
serious doubt upon whether fire' .... orks residue legitimately and lawfully constilUtes 
"pollutant wastc" or. rather. is just a term the Board prefers to usc in the Tenta tive Order. 
For purposes of completeness, fireworks are commonly defined as finished products that 
arc designed 10 be propelled into the atlllospherc whereupon they produce an audible or 
visible effect. or both . Furthermorc, fireworks are designed to se lf-consllme, leaving 
litt le or no res idue. let alone any 'pollutant waste'; for the record , the NFA objects to the 
term ' pollu tant wastc' in the context of fireworks displays si nce some fireworks 
components arc more commonly described as ' hazardous material ', not ' hazardous 
wastes'. In any event. the Board's inabi li ty to full y and completely describe the activity 
over which it wants to exerc ise its regulatory powers raises va lid concerns that the Board 
may be acting premal1ircly and without justification. The lack of precision on the 
Board's pan also prejUdices persons that may be affected by the Tentative Order. such as 
the NFA, by denying lhem a full and fair opportunity to respond to a complete sct of 
facts. For these reasons, the Tentat ive Order should be withd rawn un til a reliable set of 
facts becomes availab le fo r public rev iew and comment. 

As the NFA previously explained , the unique qualiti es of fi rcworks disp lays also 
separatcs thi s activity from other activi ties that ti t comfortably within the Board's 
regulatory powers, such as sewage treatment plants. wastewater treatment facilitics and 
local marinas. By di stinction. firework s di splays sites are, wi th rare exception. 
temporary: and fireworks displays are, invariably, of re lat ive ly short duration (gcnerally 
less than 20 minutes). Also. many fireworks di splays occur onl y once a year in 
connection with celebrating the Fourth of Jul y or New Year's Eve. By fu rther 
distinction. acti vities common]y regulated under the CW A involve both the co llect ion of 

! The NFA takes Ihis occas ion to amend its March 7, 201 t letter response 10 correctly indicate that it is 
submilled on behalror the National Fireworks Assoc iation in response to Telltmivc Order no. R9-20 11-
0022, rather than Tentative Order no. R9-20 10-0 124. 
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wastes and its conveyance (in aqueous form) through a di scernable. di screte conduit sLlc h 
as a pipe. !lmnet. channel or ditch: nonc of these factors are present in the operations of a 
fircv.orks display. 

The Activitv Does Not Exceed Actionable Levels 
The Board also openly admits that "fw]ith the exception of perchlorate and bis

phthalate. water chemistry sampling ... 10 date showed lillie evidence of pollutants within 
the receiving water column at levels above applicable water quality criteria or detected 
reference site levels:'); and it goes on to admit that .. [t]here arc currently no water quality 
criteria for perchlorate and bi-phthalate. ,. sec. Attachment F- Fact Sheet. at pages F-II 
and F-1 2. To sUlllmarize. none of the data evalll<lled by the Board has produced results 
exceeding rccognized water quality criteria. demonstrating that there is no discemible or 
immediatc need to regulate this activity. 

The available data ci ted by the 130ard weighs heav il y against burdening sponsors 
of firc\\<orks displays-oftentimes. government<tl organizations and non-profit entities
with excessive enrollment and filing fees and sophisticated, and even more costly. water 
monitoring protocols. This is especially inappropriate where. like here. there is no 
sc ientific and engineering research or test results demonstrating or concluding that 
fireworks displays are harmful to the receiving waters that are the subject o f the Tentative 
Order. The only seeming exception 10 thi s general rule concerns fireworks displays on 
par with the magnitude and frequency of disp lays by Sea World. a singularly unique 
corporate citizen that. incidentally, is already subject to NPDES regulation. 
Notwithstanding. the NFA contends that current guidelines identify no disccrniblt: need 
for the Board to regulate any person other than Sea World or other persons producing 
fireworks displays on par with the magnitude and frequency of Sea World. 

The Known Costs Of The Tentative Order Outweighs The Unknown Benefits 
It is worth repeating thaI the requircments of the Tentative Order arc not 

proportional to the activity sought to be regulated, even after the Board modified the 
provisions such that only sponsors qualifying as Category I Dischargers are required to 
perfo rm sophisticated and expensive monitoring of water quality. An unintended 
consequence of the Board's modification (to its proposed water quality monitoring 
requirements) will be the loss of large fireworks displays in Mission Bay and San Diego 
Bay due to the fact that the additional monitoring costs associated with thcse large 
displays will vast ly outweigh the benefits to be derived. 

The NFA also registers its objections to the Tentative Order to the extent that 
subject ing public fireworks djsplays to the NPDES program will cause irreparable 
dmnnge to the industry and. most likely, its members with local intercsts and cllstomers. 
The direct loss of revenues and jobs can. and will. be measured in the tens of millions of 
dollars in temlS of lost earnings and sa laries. in addition to the tens of millions of dollars 

I tnexplicably.the 3121/201 1 version omits ' Zinc' from the list ofcsceptions; nonetheless. this fact 
supports the NFA 's argument that no regulation is required by the Board. 
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that will not now into the cash registers or local businesses that derive substantial annual 
revenues from fireworks displays in Mission Bay and San Diego Bay (e.g., bars, 
restaurants. charter boats and ferries, hotcls and taxis). It would also stand to argue that 
these revenue streams dwa rf any monies that government expecls 10 realize from 
cnrolhnent fees and fili ng fees or. more important ly. any benefit to the water qua li ty of 
the receiving waters that are the subject of the Tentative Order. The Board also appears to 
be overlooking the enterta inment value and community spiri t that public fi reworks 
displays engender which. suffice to say. is priceless. 

Conclusion 
The NFA rcmains ready to assist this Board in achievi ng responsible regulation. 

and to that end it urges lhe Board to aCl j udiciously and prudent ly by deferrlng the current 
deadlines while further study of the availab lc data. as wc ll as the prevai li ng sciencc. law 
and public policy. is undc rtaken. In addit ion 10 the fo regoing comments and prior 
communications. the NFA express ly reserves all rights and remedies to cha llenge the 
actions ol'thc California Regiona l Watcr Quali ty Control Board, San Diego Region. 

Respectfully submitted. 
THE CREADO RE LAW FIRM. P.C. 

/0110/ Fireworks AssocialiOIl 

Donad ~ C . ore 
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