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))(.'ar I, ,'\I.!ClIli \ c l)in.'clOr Gibson and Iionorabic Board Members: 

rhis la\\ firm n.:prcscllb thl: interests of the Nalillnal Firl.'worb Foundation 
("N FA'·). and on its bchnlf\\c thank )ou for the upportunity to submit OUl" comments and 
questions on H.'vised I cnl<lti\ c Order No. R9-:W 10-0 I ~4. General Penn It No.C ,\(i99901 
(Ihl' "Re\ iscd Tcntati\l> Ortkr"). rhe implementation oflilc Revised I en tati\!;~ Order b) 
tile S~1I1 Diego Regional \Vater QlIulil) Control Board C'Uoa rd") \ ... ill impact numerolls 
members of the N I'A who "or\.; in Ihe tire\\·orks display induslr) \\ilhin the ilrcH:-th~t 
"ould become subjl..!ctlO this Board'sjurisdiclion: thc addilionall~lcllhm the l'elllrtli\c 
Order IS the lirst of its kind in the nation h<ls rar-reaching implications that can efrect 
each oflhe 500+ active memhers ()rth~ Nh\. Accordingly. the N FA submits Ihis ll:th.'r 
response (the "Leue!" Respons("') to the Ft:hruary ~L 101 t Notice or Pu bl ii.: Workshop (the 
" Public Workstl(lp No tice"'). 

Reali/ing thill it. like the Board. has a \ csted inh.:rcsi to lairly and respollsihl) 
Judn.:ss and resolve the issues rai sed b) the Rc\'i sl..'d I cnti.lti\i: Order. the NfA has 
invested considerabk timc and monc} to engage the Bonrd in a dialogue. "hill: also 
allO\\ ing retained experts and consultants to c;.;p lorc and examine the rcluti\ c merits or 
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the various facts and arguments underlying the Board 's n:ccntly-expresscd desire to 
regula te fireworks dispJa)s. In fact. in response to this Board 's prior req uest for 
questions and comments ( in connection \\ith the prior public workshop). the NFA 
submitted a wrinen response containing a detailed series of questions to the BO~lrd. each 
one deliberately desiglll.!d to providc the NF A with a bettcr understanding of preva iling 
facts and law innuencing the Board' s desire to now regulate public fi reworks displays. 
The NFA is rightfull y worried when a series of simple, fundamental and obvious 
questions go unanswered by the Board: and, fo r your convenience. a copy of the NFA's 
questions immediately follows this l.etter Response. Given the absence of any 
meaningfu l information thaI would lead one to conclude that fireworks displays arc 
subject to regulation by the Goard under the NPDES program, the Board has seemingly 
exceeded its mandate and authority. 

First and foremost. the NF A maintains that the Board lacks the legal authority to 
regulate the public display of fireworks. It is telling that the Board has not cited any 
precedent for its proposed exerc ise o f <lu thorit y, nor can it poin t to any specific statutory 
language supporting it s contention lh<1I a publi c display of fireworks is a point source 
discharge wi thi n the plain terms or spirit orthe Clcan Water Act (the ·'CWA"). The 
unique qualities of firewo rks displays furthe r separates thi s acti vity from other properly 
regulated activities that fi t comfortably wi thin the Board 's regulatory powers. such as 
sewage treatment planls. wastewater treatment faciliti es and local marinas. Fireworks 
display si tes arc temporary. and fireworks displays arc. invariably. of relatively short 
duration: indeed , many occur only once per ycar. A balancing of the equi ti es weighs 
heav ily against burdening sponsors of fireworks di splays--o flentimes. governmental or 
non-profit entities- v. ith excess ive enro llment and filing fees, coupled with 
sophisticated. and even morc costl y. waleI' moni toring protocols. This is cspecial! ) 
appropriate where. like here. there is an unexplained lack of engineering research or test 
resu lts that argue or conclude that fireworks di splays cause an adverse impact to the 
qualit y of "various rece iving waters of the U.S," subject 10 the Re vised Tentat ive Order. 

It is worth repeati ng that the requirements of the Re vised Tentative Order are not 
proportional to the act ivity sought to be regulated. Even were the NFA to find that the 
Board has a va lid and legitimate right to regulate public fireworks displays. the NFA has 
credible cause to beli eve that the additional expense to comply with the requirements 
pr~scribcd in the Revised Tentat ive Order wi ll vastl y ~xcced the pres~nt cost of the 
fireworks display. effecti vely eliminating firework s di splays that rely upon volunteer 
donations, ilnd further burdening the budgets ofmllnieipalitics that provide fireworks 
displays for its ci tizens. 

The N FA realizes that subjecting public firework s di splays to the NPDES 
program will also calise irreparable damage to the industry and. more specificall y, its 
members, The direct loss of revenues and jobs can, and will. be measured in the tens of' 
millions of dollars in terms of lost earning and salaries. not to forgetlhe additionaltcns of 
millions of dollars that will not now into the cash registers ofloeal busincsses that derive 
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slibstanti~1 annual rcvenues from lircworks displays in Mission Bay and San Diego Buy 
(e.g. , bars. rest<lurants, charier boats und ferries. hotels and taxis). It would also stand 10 

argue that these revcnue streams dwarf any monies that government Illay receive from 
enrollment fees and filing fees or. alternatively, any benefit to the water quality of 
Mission Bay or San Diego Bay. The Board also appears to be overlooking the 
entertainment value and community spirit that public fireworks displays engender. which 
is priceless. 

The NF A remains ready to assist this Board in achieving responsible regulation. 
To that end. the Board should withdraw all of the scheduled deadlines (sec. Draft General 
Permit. at Table Ill). all of which :lrc self-imposed and appear to be selectcd in an 
arbitrary and capricious manner. A thorough reading of Reviscd Tentative Order 
demonstrates that the Board still confron ts more questions than it has answers. 

For example. despite ample opportunity and scientific resourccs at its disposal. 
the Board openly admi ts that it is unable to satisfy the fundamental burden 10 "precisely 
specify the point(s) at which fireworks residuc becomes a pollutant wasle,". (Id .. at 111 A. 
p. (0). Simi larly. Ihe Board may be confusing the term hazardous waste with the tenn 
hatardous material; to the ex tent that display fireworks have been customarily nnd 
traditionally treated nationwide as ha7..ardous mate rials by manufacturers. industry and 
regulators. alike. it would be valuable and mcaningfulto undcrstand why the Board is 
seeking more stringent requirements at this time. Given the fact that the Board's 
unsubstantiated finding (that public fireworks displays consti tutcs a point source 
discharge of pollutant waste) is also instrul1lcntalto its determination to subject public 
fireworks displays to the NPDES program. the Board's failure to thoroughly :lnd 
unambiguously define the activity sought to be regulated is not only incxcusable but is 
doomed to generatc unjustifiable and unintended results. causing irreparab le injury and 
hardship. Sec Appendix A. mtached. 'nle NFJ\ proposes that the Board act prudcntly by 
deferring the dead lines while further study or the prevailing science. law and public 
policy is undertaken. 

In nddition to the foregoing comments and prior communications, the NFA 
expressly reserves all rights to challenge the actions of the California Regional Water 
Quality Control Board. San Diego Region. in proceeding in thi s manner as a violation of 
various statutory provis ions. including provisions of the Federal and State Administrative 
Procedures Act. as weB as to demand legal and equitable reli er. including injunctive 
reliefand attorneys' fees. 

Respectfully submitted. 
THE CREADORE LA W FIRM. P.e. 
Allorlle). or National Firell'orks Associatiun 

Donald ro 
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QUESTIONS: 

I. Is the San Diego Water Board relying upon ,my scientific or engineering research or teSI 
I'..:sults that argue or conclude that fireworks displays cause an advcrse impact to the quality of 
either receiving waters or surface water and. if so. pleasc idcntify? 

2. Is the San Diego Watcr Board ret) ing upon any scientific or engineeri ng research ortesl 
results that argue or conclude th:lt fire\\orks displays can exceed prevailing actionuble levels 
of reported polhnants to either receiving willers or surfhce waters and, if so. please identi f) '! 

3. Is the San Diego Water BO:lrd rel}ing upon any scient ific or engineering rese;.reh or tesl 
resulls thiU argue or conclude that fire"arks di:.plays cause aClltc or chronic toxicity in 
receiving waters or surface WOller and, ifso, please identify? 

4. Is the San Diego Water Board relying upon any scientific or ..:ngineering researc,h or lest 
results thnt substantiate the need for lesting sedi ment III depths of 50' and. if so. please 
identify? 

.s. Is the Sail Diego Water BoaI'd relying upon allY sciemific or engineering research or test 
results that argue or conclude Ihat the displa} of fireworks "haw the reasonable potcntialto 
cause or contribute to an excecdcnce ofa water qualil) standard, including numeric and 
narrative objectives within a standard ." And. ifso, please idl'mify? 

6. Is the San Diego Water Board relying ul)Qn any sciclltific () •. engineering research or test 
results thm argu~ or conclude that tircworks products in scdimenls "in qU:lIl1ities Ihat alone, or 
in combination, arc toxic to benthic communit ies and, if so, plcnse identify'? 

7. Is th..: San Diego Water Board relying upon an} scientific or engineering research or test 
results that argue or conclude that fireworks displays crealI.' ·'pollutanls .... in sedimellts at 
le\cls th .. 1 will biu-accumulate in .. quatic life to levels provellto be harmfuJto human health" 
and. if so, please identify? 

g. Is the San Diego Water IlOilrd rel}ing upon any scientific or engineering rescarch or lest 
results that argue or conclude that public displays of fireworks IJm:lwrge pOI/II/till/ II'{/s/e.\· to 
surface waters and. if so, pkase identify? 

9 What information has the San Diego Water Iloard received from Sea World that establishes 
that fireworl-s have a demonstrable adverse impact upon the quality of either receiving w;lters 
or surface water'? 

10. Givcn that "Under the terms orthe Tentative Order any person who discharges or proposes to 
discharge polhllant wastes from a public display of fireworks to surface" fliers in the San 
Diego region may S/llJmilli Nmicc of III/Clll ..... (cmphasis added), lInd..:r what eircllms\(Ini;cs 
will :I. person bc cxentpl or excused from having to tile :1 Notice or Intent? 

II Can a sponsor seek a waiver ofenrollrnent and, under what circumstances shall a wai\cr b..: 
provid..:d. and upon what terms? 

12. Upon whal circumstances will the San Diego Water Board demand "the joint submission of 
an NO I frolll both the sponsor and the person operating the fireworks even!."? 

4 



THE C READORE LAW FIRM P.C . 

13 

15 . 

16. 

17. 

18. 

19. 

20. 

21. 

n. 

Is the San Diego Water Board rei} ing upon an} scientific or engineering research or lesl 
results that argue or conclude that fireworks displuys produce or generate wastewater and. if 
so. ph::lse identify? 

Is the San Diego Water Board rei} ing upon an) st udies thilt hav\.' determined that fire\\orks 
displays involve a process of production or manufacturing. and, Ifso. please identir)? 

Is the San Diego Water Board relying upon any scientific or engineering research or test 
results that argue or conclude that fireworks arc demonstrably equivalent to munitions or 
ammunition. lind if so. please identify? 

Is the San Diego Water Board relying upon lIny scientific or cngineerlng research or test 
results thaI argue or conclude that fireworks display products constitute "pollutant \\ aSles" :1$ 

assened in the Tentative Order. and ifso. please idemify,! 

What dispute process is availllble to Sponsors in the eycnt that the NOIiee of Enrollment 
includes "additional or increased monitoring due to specific circumstances of the dischargc."'! 

Under what circumstances will the San Diego Water Board impose "additional or increased 
monitoring" requirements. and ho\\ and when will it do so? 

Which receiving \\aters or surface waters arc I-.no\\n to the San Diego Water Board to ha\e 
documented and rcpol1ed ady('rse impacts attributed specillcalty to p"niculute Illatter and 
misce llaneous debris associ;lIed with flreworJ.. s disp lllYs? 

What background data did the San Diego WIII('r Board rei}' upon in deye loping the 
requirements in the Order? 

What studies 10 establish (water (lua1ity-based emuent limitations (WQBELs) have been 
conducted by Ihe SDWB? 

Wh) arc sediment qualit y objectives being pursued in connection \\ ilh an ordcr rdating 10 
surface Wlilcr and receiving waters? 

What arc the established effiuent limits germane to fi reworl..s displllYs intended to be enlorcl'd 
b~ the San Diego Water BOilrd? 

What are the established receivmg water limits'? 

25. What are the "other requirements" refcrel1\;cd in the Order. (source. rcntatiye Order. page 
12 ),' 

26. Is the San Diego Water Board rei) ing upon any scient ific or engineering research or test 
results ill deciding to impose Best Management Practices ("I3MP") that arc more slringcll! 
than current custom and practice and, if so, please identity? 

27. 110\\ many sweeps ofa fireworks displa) event slltisfies the BMP liS proposed in the rentati ... c 
Order? [BMP 'r[ 

28. Whal arc "dallgcrous firewo rks". and how are they materially differcm Irom displa) 
fireworks? [BMP ·e·[ . 

29. Ilow many fireworl..s displa) cyents docs one permit cover? 
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30. Arc nil-volunteer organil'''<ltions subject 10 the Tr:11Iative Order? 

31 . Can co-sponsors jointly apply and. if so, how? 

32. Under the Tentativc Order. arc thc terms "discharger" and "pcnninec" synonymous? 

33. Can a ' Discharger" be determined 10 be lif!ble under the terms of the Tentative Order where it 
is not an enrollee and, if so. unck'r wh;!! circumstanc~'s? 

34. Under \\hat circumswnces \\'Blthe San Diego Waler Board require n person to also apply for 
an individoal NPDES pemllt? 

35 . Whnt is the intended definition of "discharger" pursuant to the Telltativc Order? 

36. Whll! IS the intended definition of "receiving wf!tcrs" pursuant to the Tentat1ve Order? 

37. What is the intended definition or"surface water" pursuant 10 the Tentative Order? 

3K. Is the San Diego Water Board rdying upon any scientific or cngin"cring repoT1 or study that 
either suggests or concludes that fire\\orks moT1ars Itre designed to function as COIl\eynnces of 
pollmnnts and. ifso. please identify ? 

39. Is the San DIego Water Board relying upon any scientific or engineering report or study thai 
either suggests or concludes that a mOl1ar containing a tlnished. non-ignited fireworks shell is 
considered a non-point source? 

40. Under \\hat circumstances would Ihe San Dle!;o Water Board dctennine that the d1scharge 
from a Fireworks display will nOI affect. or haw Ihe pOlcmi:1llo affect. lhe quality ofthl" 
Wltters of the stiliI.'. prompting the refund of:111 or part of the m11lual Ice? 

41. Under what circumstances would the San Diego Water Board dctemline to e:'I:tl"nd :1 wai\er 10 
fireworks displays in accorcbncc with § 13269 of the POT1er-Cologne Water Qualit} Control 
Act (Ca. Water Code. Division 1)? 

42. Under what circumstances would the San Diego Water Board de\ennine \0 wa1ve the 
monitoring requirements described in § 13169 of the POrler-Cologne Water Qualit} COnlrol 
Act (Ca. Water Code. Division 1)? 

43 . Under whal circumstances \\ould the San Diego Wmer Board determine that the d1schargc 
from lireworks displays \\ill not affect. or have the pOlcntial1O aITect, the quality ofwalers of 
the: stme. prompting a exemption in accordance with * 13269 orthe Porter-Cologne W,lh:r 
Quality Control Act (Ca. Water Code, Division 7)? 
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A I' I'ENI)IX 

1. Stale of Californ ill , H.cgional W:lIcr QU;llily Conll"oJ Board, San Diego 
Ilcgion, Execu tive Officer Summa ry ({ clw rt , December 12,2007 
(""Sea World conducted annllal fireworks related monilOri ng ofscdimcnl and 
waler qual ity parameters between 200 1-2006 as pa rt o r the Coastal 
Commiss ion permit requi re ment. The final mo nitoring report prepared for 
Sea Wo rld. by Science Appl ications International Corporat ion, concluded that 
there were no signi ficant spat ial or tempora l patterns in concentra tion of 
criticalmcla ts in sea water or sediments in Mission Bay. It was <l lso concluded 
that there is no indicat ion of lircworks res idue accum ulat ion in the water or 
sed imen t of Mission Bay,") Accord. 20 10 ScaWorld Aerial Fireworks 
Displays NPDES I)ermit Addend um Summary Repon stud y provided to San 
Diego regiona l water quality control board (the Board express ly re ic rences the 
Sea World study in its Rev ised Tentat ive Order at Attachment F. 1 D) 
("F indi ng No.5: Sea World conducted alUlUal fireworks rclatcd moni to ring of 
sed iment and water quali ty parameters between 200 1-2006 as pm1 of the 
Coaswl Commission peml it requirement. The fi nal monitoring report 
prepared for Sea World. by Science Appl icalions Internat ional Corporat ion. 
concluded that there were no signi fiea11l spat ial or temporal patterns in 
concentration o l"kcy fireworks related meta ls in sea water or sediments in 
Miss ion Bay, It was a lso concluded that there is no indication of li rcwo rks 
residue accumulalion in thc water or scdimcnt of Miss ion Bay.") 

2. E nvironmentltl Assessment Of The Issuance Of A Snulll T:lkc 
Ilcgul:ltiolls Anti Lett er s Of Authorization And T he Issuance O f Natiollal 
M'lrine S:.mcluary Authorizations For CO'lS t:11 Cornmc rci:lI Fireworks 
Displays ' Vilhin T he Monterey n:1Y Nationa l M:'lI'inc Sanctua ry, 
Californ ia , June 2006 C'NMr S and the MBNM S beli eve that chemical 
residue from fi reworks does nol pose a signi licant risk 10 the marine 
environment. No negat ive impacts to water qua lity have been detected:': ill 
p. 3 1). 

3. Results of Sc<lWorld Fireworlui Sediment Monitoring i'rogmlll Mission 
Bay, S:lO Diego, M:.lrch 2010 S;.uupling Evenl. May 5. 20 10 (upon 
info rmat ion and be lief. a fu ll and complete copy of this private report is in the 
possess ion or contro l of lhc San Diego Water Board). 

4. Naut ilus Eu \'ironmcnt:ll Leite r of Transm ittal anti Analyt ica l Reporl 
r ela ting to .Jul.y 4, 2010 Fi reworks Monitori ng Result s (Uig n ay Boom). 
(upon infomwt ion and be lief. a fu ll and complete copy or th is pri vate report is 
in the possess ion or contro l of the San Diego Water Board)( lllonitori ng al 
Sheltcr Island, I larbor Island, the Embarcadero and at Seapon Vi llage "found 
that the vast majori ty of metals analyses results ind icated thm tota l 
concent rations e ither dec lined between pre-firework and post-fi rework 
sam pling events, or increased less than 10 percent (an nrbitrary value.)" , 
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