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December 15, 2015 

Via Electronic Mail and U.S. Mail 
 
Dr. Henry Abarbanel 
Chair, San Diego Regional Water Quality Control Board 
2375 Northside Drive, Suite 100 
San Diego, CA 92108 
 
Re: Request to Extend Hearing Schedule for ACL Complaint No. R9-2015-0110 

issued to San Altos – Lemon Grove, LLC for Valencia Hills Construction Site 
 
Dear Dr. Abarbanel: 
 

I am a partner with the law firm of Opper & Varco, LLP, and I represent San 
Altos - Lemon Grove, LLC (“San Altos”) for purposes of the Administrative Civil 
Liability Complaint No. R-2015-0110 (the “Complaint”) issued by the San Diego 
Regional Water Quality Control Board (the “San Diego Board”) on October 19, 2015.1  
I am sending this letter to you at the direction of Ms. Hagan as stated in her letter of 
December 4, 2015 (attached as “Exhibit A” hereto, ¶ 8, p. 3)(the “Final Hearing 
Procedures”) setting forth the final procedures and schedule for the Administrative 
Hearing of this matter. For the sake of affording San Altos the due process it is entitled 
to in a hearing of this nature, we respectfully ask you to reconsider three of Ms. 
Hagan’s decisions. 

 
The Complaint alleges one hundred thirty-six (136) separate and distinct 

violations of the Construction General Permit 2009-0009-DWQ amended by 2010-
0014-DWQ & 2012-0006-DWQ (the “Permit”).  In response, San Altos engaged in 
initial settlement discussions with members of the San Diego Water Board Prosecution 
Team (the “Prosecution”), and met with the Prosecution on December 9, 2015 at the 
offices of the San Diego Board. At the conclusion of that conference, the Prosecution 
indicated it had no interest in settling the matter at this time.  

 
The Administrative Hearing on this matter is currently scheduled for February 

10, 2016.  Based on the schedule set by Ms. Hagan, all evidence that San Altos intends 
to submit for consideration by the Board in this matter must be submitted by January 
4, 2016.2  This includes all evidence other than rebuttal evidence and witness 
testimony to be presented orally at the hearing.3 As it now appears more than likely 

1 California Regional Water Quality Control Board – San Diego Region, Complaint No. R9-2015-0110 for 
Administrative Civil Liability (October 19, 2015)(hereinafter the “Complaint”). 
2 Letter from Catherine G. Hagan, Senior Staff Counsel, San Diego Regional Water Quality Control 
Board, to S. Wayne Rosenbaum and Laura Drabandt (December 4, 2015), at p. 9 (hereinafter “Final 
Hearing Procedures”) (“January 4, 2015 – [San Altos’] Deadline for submission of all information 
required under “Evidence and Policy Statements” . . . ). 
3 Final Hearing procedures at p. 9; Id. at p. 6. 

                                                 



this matter will come before the San Diego Board, we request you address three 
significant items in the Final Hearing Procedures.  

 
First, San Altos requests that all of the hearing dates be extended by at least 

sixty (60) days so that San Altos has an opportunity for a full and fair hearing. Based 
on the current schedule, and the evidentiary procedures established by the San Diego 
Board, it is impossible for San Altos to collect and submit all of the evidence 
necessary to respond to a Complaint that the Prosecution acknowledges took over two 
hundred hours of staff time spread over more than six months to prepare.4   

 
Second, San Altos requests that the time for each party to present evidence be 

extended to four (4) hours. It will be impossible for San Altos to present its case in the 
90 minutes allotted by Ms. Hagan given the 136 alleged violations of the Complaint.   

 
Third, San Altos requests that you confirm that written testimony submitted 

under penalty of perjury, or testimony provided under oath during a deposition, be 
admitted without the witness having to appear in person at the hearing to affirm the 
testimony. Again, given the limited time San Altos has to prepare and present its case, 
further requiring attendance of witnesses at the hearing will cause unnecessary 
hardship on various witnesses, and further result in unnecessary time delays during the 
hearing, particularly when sworn testimony under penalty of perjury provides all the 
protections such witness appearances are intended to provide.   

 
San Altos’ due process right requires, at a minimum, you address these three 

issues. 
 
1. San Altos needs more time to collect and submit evidence.    

“Due process principles require reasonable notice and opportunity to be heard 
before governmental deprivation of a significant property interest.”  Mohilef v. 
Janovici (1996) 51 Cal.App.4th 267, 286 (citations omitted).  “[T]here is no precise 
manner of hearing which must be afforded; rather the particular interests at issue must 
be considered in determining what kind of hearing is appropriate.”  Id. (citation 
omitted).  The requirements of due process vary “according to specific factual 
contexts” and must be evaluated depending upon the type of administrative hearing 
and its governing procedures and requirements.  Id.  Regardless, “[t]he fundamental 
requirement of due process is an opportunity to be heard upon such notice and 
proceedings as are adequate to safeguard the right for which the constitutional 
protection is invoked.”  Blinder, Robinson & Co., Inc. v. Franklin Tom (1986) 181 
Cal.App.3d 283, 289 (citation omitted). 

 
The procedural requirements of a hearing before the San Diego Board, as set 

forth in Ms. Hagan’s letter of December 4 and as stated, in part, in 23 Cal. Code Reg. 
§ 648.4(b), require, among other things, San Altos to submit the following information 
by January 4, 2015:  

4 See Technical Analysis for the Complaint , Exhibit No. 29. 
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1) All evidence (other than witness testimony presented orally at the hearing or 

rebuttal evidence) that San Altos would like the San Diego Water Board to 
consider;  

2) All legal and technical arguments or analysis; and 

3) The name of each witness, if any, whom San Altos’ intends to call at the 
hearing, the subject of each witness’ proposed testimony, and the estimated 
time required by each witness to present direct testimony. 

Based on Ms. Hagan’s letter of December 4 which was only received on 
December 7, this schedule provides less than 30 days to collect, prepare, and submit 
the evidence San Altos wishes to submit for this Board’s consideration.  However, the 
Complaint is based on 136 separate and distinct alleged violations, which in turn rely 
on inspections, reports, and citations produced by new fewer than ten different 
individuals (collectively, the “Inspectors”), including eight who are not San Diego 
Board staff.   

 
The Prosecution relies on Notices of Violation issued by current and former 

employees of the City of Lemon Grove and independent contractors.  Given the high 
number of alleged violations, and the fact the San Diego Water Board is seeking 
penalties greater than $800,000, due process requires that San Altos be given a 
reasonable amount of time to conduct discovery from these individuals.5     

 
In fact, the Final Hearing Procedures require San Altos to conduct such 

discovery to reasonably comply with the current schedule.  As stated in Ms. Hagan’s 
letter of December 4 and in 23 Cal. Code Reg. § 648.4(b), San Altos must name each 
witness it wishes to call, the subject of each witness’ proposed testimony, and the 
estimated time required by each witness to present such testimony by January 4.  The 
only way San Altos can provide such information is if it has an opportunity to 
interview each witness to determine what information, if any, San Altos may wish to 
present from each of these Inspectors.   

 
  Finally, Water Board procedures state, “It is the policy of the State and 

Regional Boards to discourage the introduction of surprise testimony and exhibits.”  
23 Cal. Code Reg. § 648.4(a).  In order to comport with this policy, San Altos must 
conduct adequate discovery in advance of the hearing. This is especially important 
when the Prosecution and San Diego Board have such preferential and immediate 
access to the San Diego Board Inspectors San Altos’ intends to rely on as witnesses for 
this case.   

5 As noted above, the Water Board required more than 200 hours of staff time to prepare the 
Complaint.  I received Ms. Hagan’s letter on December 7, providing San Altos with 19 working days to 
submit its evidence.  At 8 hours a day (assuming San Altos works a full 8 hours on December 24 and 
December 31), this deadline provides San Altos with only 152 hours to collect, prepare and submit all 
of its evidence and legal arguments. 
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The magnitude and complexity of the Complaint, alleged violations, suggested 
penalties, and various individuals relevant to the facts in these proceedings, coupled 
with the Water Board’s dislike of “surprise testimony” require San Altos be given a 
fair and reasonable opportunity to interview both San Diego Board staff and the other 
Inspectors in advance of the hearing.   

 
As Chairman of the San Diego Water Board, it is within your power to make 

sure these proceedings and associated discovery practices comply with the dictates of 
due process. “The extent of discovery that a party engaged in an administrative 
hearing is entitled to is primarily determined by the particular agency . . . .”  Mohilef v. 
Janovici, (1996) 51 Cal.App.4th at 302 (citations omitted). The Water Board 
procedures, which require identification of witnesses and the subject of their 
testimony, as well as the submission of all legal and technical arguments in advance, 
must contemplate that some discovery will occur in advance.  Therefore, “because the 
due process clause ensures that an administrative proceeding will be conducted fairly, 
“‘discovery must be granted if in the particular situation a refusal to do so would so 
prejudice a party as to deny him due process.’”  Id. (citation omitted). 

 
A reasonable period for discovery is also necessary because the Final Hearing 

Procedures currently restrict each Designated Party, including San Altos, to only 90 
minutes at hearing. This means an insufficient period for discovery, and the 
opportunity to present evidence to the San Diego Board prior to the hearing leaves San 
Altos with 40 seconds to address the factual and legal infirmities of each of the 136 
alleged violations.  Given this extremely limited time, it is imperative San Altos be 
allowed to submit written testimony from each of the Inspectors to address the alleged 
violations, and the creation of this written testimony takes time. Therefore, San Altos 
must be given a reasonable opportunity to conduct depositions of at least all of the 
Inspectors that issued citations or conducted inspections relied on by the Prosecution 
for the alleged violations. This is proving impossible to accomplish with less than 30 
days to submit this evidence. 

 
San Altos only first learned of the Complaint on October 19.  Since that time, 

counsel has attempted in good faith to work with the Prosecution to extend the dates 
and engage in settlement conferences, with limited results.6  Under the Final Hearing 
Procedures San Altos is being asked to respond to 136 distinct allegations, derived 
from almost a dozen different inspectors, in 67 days, including weekends and at least 
four federal holidays.  This schedule violates San Altos’ due process right to the 
opportunity for a full and fair hearing.  The only way that San Altos will have fair 

6 I submitted a letter on November 25 objecting to some of the administrative hearing procedures set 
forth in documents from Ms. Hagan dated October 19, 2015.  In that letter I included a schedule that 
suggested the January 4 date to submit evidence; however, this schedule was suggested in response to 
clear direction from Water Board staff that the dates would not be extended beyond the settlement 
conference scheduled for December 9.  During and subsequent to those settlement discussions we 
again asked that the dates be extended after the Prosecution Team indicated that it was not 
interested in settlement.  Our request to extend dates at that time was and continues to denied by the 
Prosecution, thus resulting in this appeal to you.   
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opportunity to respond is for the San Diego Board to extend this schedule at least 60 
days to allow San Altos a reasonable opportunity to conduct the significant discovery 
this process requires. Refusing to allow is prejudicial to San Altos, and denial of due 
process.         

 
2. San Altos needs more time to present its case at the hearing.    

As noted above, the Final Hearing Procedures limits San Altos to presenting 
for 90 minutes.7  The Complaint alleges 13 different types of violations, and a total of 
136 separate and distinct alleged violations.  This provides San Altos with less than 1 
minute to address the legal and factual issues associated with each alleged violation.  
Considered another way, if San Altos wanted to cross-examine each of the 
“inspectors” (as permitted by 23 Cal. Code Reg. § 648.5(a)), San Altos would only 
have 9 minutes to cross-examine each inspector, and have no time to otherwise present 
evidence or all San Altos’ to make a closing statement. 

 
Such time limitations do not provide San Altos with a full and fair opportunity 

to present its case.  Given that the Water Board staff is seeking a penalty of more than 
$800,000, due process demands a hearing time allowing each side up to four hours to 
present its case. 

 
3. The Board should agree to accept written testimony without requiring 

witnesses to appear in person.    

Given the extremely limited time in which San Altos has been requested to 
present its case, including addressing 136 alleged violations involving almost a dozen 
Inspectors, San Altos requests the Board agree to accept written testimony, submitted 
either under penalty of perjury or stated in deposition, without each witness having to 
appear in person to affirm the testimony. Even assuming the Chair grants San Altos’ 
request to extend the time for discovery and length of time afforded each party at 
hearing to four hours, the time limitations that San Altos has to present its case will 
cause unnecessary hardship on various witnesses, and may cause unnecessary time 
delays during the hearing itself, especially if solely used for the purpose of each 
witness affirming testimony already provided under oath.   

 
4. Due Process Requires that the Board Approve these Requests. 

“[T]he extent to which due process relief will be available depends on a careful 
and clearly articulated balancing of the interests at stake in each context.”  People v. 
Ramirez (1979) 25 Cal.3d 260, 269.  “More specifically . . . due process generally 
requires consideration of (1) the private interest that will be affected by the official 
action, (2) the risk of an erroneous deprivation of such interest through the procedures 
used, and the probable value, if any, of additional or substitute procedural safeguards, 
(3) the dignitary interest in informing individuals of the nature, grounds and 

7 Exhibit A, at p. 6 (“To ensure that all participants have an opportunity to participate in the hearing, 
the following time limits shall apply: each designated party shall have a combined ninety (90) minutes 
to present evidence, cross-examine witnesses (if warranted) and provide a closing statement . . .”) 
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consequences of the action and in enabling them to present their side of the story 
before a responsible governmental official, and (4) the governmental interest, 
including the function involved and the fiscal and administrative burdens that the 
additional or substitute procedural requirement would entail.”  Id. (citations omitted).   

 
Balancing these interests directs that due process requires the reasonable 

accommodations requested by San Altos.  San Altos requests an additional sixty days 
to respond to the Complaint.  This would give San Altos approximately 120 days (four 
months) to respond to hundreds of allegations seeking penalties of almost one million 
dollars.  The risk of a due process violation is extremely high in not allowing San 
Altos sufficient time to collect and submit its evidence, as this would result in the 
denial of a full and fair opportunity to present its side of the story to the San Diego 
Board.  On the other hand, delaying this matter for 60 days places no additional 
administrative burden on the Prosecution or the San Diego Board generally. Allowing 
for discovery under such unreasonable and artificial constraints is equivalent to a 
denial of an opportunity to conduct reasonable discovery, and thus a de facto denial of 
due process. We do not believe the San Diego Board intended to afford San Altos the 
opportunity for discovery and simultaneously render that discovery meaningless by an 
aggressive hearing schedule. 

 
Similarly, allowing San Altos to have four hours to present its case preserves 

San Altos’ dignitarian interest to fully and fairly present its side of the story. In a case 
of this magnitude, with the multitude of evidence and witnesses involved, 90 minutes 
is simply insufficient.  Again, the administrative cost to the Prosecution and Water 
Board of allowing San Altos an additional two and half hours to present its case is 
insignificant. Forty seconds per violation would makes the hearing more akin to a 
game show with thousands at stake every minute rather than a method to engage in the 
serious and unbiased fact-finding this matter requires.  

 
Due process protections require that San Altos be given sufficient time to 

conduct discovery and prepare its evidence.  This is not possible given the January 4 
deadline.  San Altos requests at least an additional sixty (60) days to conduct 
discovery, four hours to present evidence at the hearing, and the reasonable allowances 
for written testimony requested to ensure it has a “full and fair opportunity” to present 
this matter to you and your fellow Board Members.  

 
Thank you for your consideration of this matter. 

 

Sincerely,  
 

OPPER & VARCO LLP 
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S. Wayne Rosenbaum 
 

cc:  Catherine Hagen, Senior Staff Counsel, State Water Resources Control Board  
       Laura Drabandt, Senior Staff Counsel, State Water Resources Control Board 
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