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File No. 030815-0025 

Agenda Item 12 

Re: Shipyard Sediment Site Cleanup Project and Tentative Cleanup and Abatement 
Order No. R9-2010-0002 

Dear Chair King and Honorable Board Members: 

This letter is submitted in connection with the San Diego Regional Water Board's 
(Regional Board) consideration ofNASSCO's July 23, 2010 Motion Requesting Determination 
that Tentative Cleanup and Abatement Order No. R9-20 10-0002 Is Exempt From CEQA. 
NASSCO's motion is agendized as Item 12 for the Regional Board's September 8,2010 hearing. 
NASSCO respectfully requests that the Regional Board grant its motion for the reasons detailed 
therein; adopt the proposed order submitted concurrently with NASSCO's motion (located at 
pages 121 and 122 of Document 3 for Item 12); and deny staffs Tentative Resolution R9-2010-
0115 (Tentative Resolution) proposing that the Regional Board find CEQA applicable to 
Tentative Cleanup and Abatement Order No. R9-2010-0002 (TCAO). 

The grounds for NASSCO's position that the TCAO should be exempt from CEQA have 
already been detailed in its motion, and will not be reiterated here. This letter is provided solely 
to make the following four points. First, neither the Tentative Resolution nor the submissions by 
the Cleanup Team or San Diego Unified Port District demonstrate that implementation of the 
TCAO will have different types of environmental impacts than other sediment dredging projects 
approved by the Regional Board for San Diego Bay and found to be categorically exempt from 
CEQA, including the Campbell Shipyard Site, Paco Terminals and Convair Lagoon. Such a 
showing is necessary to support a determination of "unusual circumstances" sufficient to warrant 
an exception to categorical exemptions which the Cleanup Team and staff have both 
acknowledged are typically applied to cleanup and abatement orders. 

Second, NASSCO does not wish for any unnecessary delay in the Regional Board's 
consideration and adoption of the TCAO, and is concerned that a finding that the TCAO is 
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subject to CEQA - which is a departure from precedent - may cause substantial delay in the 
proceedings. 

Third, notwithstanding NASSCO's belief that CEQA should not apply to the TCAO, 
NASSCO has agreed to fund more than its per capita share of costs for the preparation of an 
environmental impact report (EIR), subject to a Regional Board finding that an EIR is necessary. 
Thus, NASSCO has committed to ensure that it will not be responsible for any delay that could 
result in the CEQA process due to lack of funding. 

Fourth, in what appears to be a procedural anomaly, we note that the "consent" calendar 
for the September 8 hearing includes as Item 10 Tentative Resolution R9-20 10-0102, requesting 
State Board approval of funding for CEQA review of the TCAO. Tentative Resolution R9-2010-
0102 includes a finding that the TCAO is subject to CEQA review and that an EIR should be 
required. Given the apparent intent to adopt this resolution before the hearing on NASSCO's 
motion to determine whether or not CEQA applies to the TCAO, the agenda suggests that denial 
ofNASSCO's motion is a foregone conclusion. 

Thank you for your consideration of this matter. 

Very truly yours, 

1~j(~/~ 
Kelly E. Richardson j c.... 
of LATHAM & WATKINS LLP 

cc: Designated Parties 
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PROOF OF SERVICE 

I am employed in the County of San Diego, State of California. I am over the age of 18 
years and not a party to this action. My business address is Latham & Watkins LLP, 600 West 
Broadway, Suite 1800, San Diego, CA 92101-3375. 

On August 31,2010, I served the following document described as: 

NASSCO's Comments regarding NASSCO's Motion Requesting Determination that 
Tentative Cleanup and Abatement Order No. R9-2010-0002 is Exempt from CEQA 
(Agenda Item 12, San Diego Regional Water Quality Control Board Meeting, 
September 8, 2010) 

by serving a true copy of the above-described document in the following manner: 

BY ELECTRONIC MAIL 

Upon written agreement by the parties, the above-described document was transmitted via 
11 electronic mail to the parties noted below on August 31,2010. 
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Catherine Hagan 
Staff Counsel 
California Regional Water Quality Control 
Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4340 
chaganauwaterboards.ca.gov 
(858) 467-2958 
(858) 571-6972 

Michael McDonough 
Counsel 
Bingham McCutchen LLP 
355 South Grand Avenue, Suite 4400 
Los Angeles, CA 90071-3106 
michael.mcdonough((u'bingham.com 
(213) 680-6600 
(213) 680-6499 

Brian Ledger 
Kristin Reyna 
Attorney at Law 
Gordon & Rees LLP 
101 West Broadway, Suite 1600 
San Diego, CA 92101 
bl edger(a) gordonrees. com 
kreyna(il) gordonrees. com 
(619) 230-7729 
(619) 696-7124 
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Raymond Parra 
Senior Counsel 
BAE Systems Ship Repair Inc. 
PO Box 13308 
San Diego, CA 92170-3308 
raymond. parraCfi)baesystems. com 
(619) 238-1000+2030 
(619) 239-1751 

Christopher McNevin 
Attorney at Law 
Pillsbury Winthrop Shaw Pittman LLP 
725 South Figueroa Street, Suite 2800 
Los Angeles, CA 90017-5406 
chrismcnevin@pillsburylaw.com 
(213) 488-7507 
(213) 629-1033 

Christian Carrigan 
Senior Staff Counsel 
Office of Enforcement, State Water Resources 
Control Board 
P.O. Box 100 
Sacramento, CA 95812-0100 
ccarrigan@waterboards.ca.gov 
(916) 322-3626 
(916) 341-5896 
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ATTORNEYS AT LAW 

SAN DIEGO 

James Handmacher 
Attorney at Law 
Morton McGoldrick, P .S. 
PO Box 1533 
Tacoma, W A 98401 
jvhandmacher(ii1bvmm.com 
(253) 627-8131 
(253) 272-4338 

Sharon Cloward 
Executive Director 
San Diego Port Tenants Association 
2390 Shelter Island Drive, Suite 210 
San Diego, CA 92106 
sharon(i{)sdpta.com 
(619) 226-6546 
(619) 226-6557 

Sandi Nichols, Esq. 
Allen Matkins 
Three Embarcadero Center, 1 t h Floor 
San Francisco, CA 94111 
snichols@allenmatkins.com 
(415) 837-1515 
(415) 837-1516 

Gabe Solmer 
Legal Director 
San Diego Coastkeeper 
2820 Roosevelt Street, Suite 200A 
San Diego, CA 92106-6146 
gabe@sdcoastkeeper.org 
(619) 758-7743, ext. 109 
(619) 223-3676 

William D. Brown, Esq. 
Brown & Winters 
120 Birmingham Drive, #110 
Cardiff By The Sea, CA 92007 
bbrown@brownandwinters.com 
(760) 633-4485 
(760) 633-4427 
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Tom Stahl, AUSA 
Chief, Civil Division 
Office of the u.S. Attorney 
880 Front Street, Room 6293 
San Diego, CA 92101-8893 
thomas.stahl(Zilusdoj .gov 
{619) 557-7140 
(619) 557-5004 

Melanie Andrews 
Special Assistant U.S. Attorney 
U.S. Department of Justice 
880 Front Street, Room 6293 
San Diego, CA 92101-8893 
melanie.andrews@usdoj.gov' 
Telephone: (619) 557-7460 
Fax: (619) 557-5004 

N ate Cushman 
Associate Counsel 
U.S. Navy 
SW Div, Naval Facilities Engineering Command 
1220 Pacific Hwy 
San Diego, CA 92132-5189 
nate.cushman@navy.mil 
(619) 532-2511 
(619) 532-1663 

Roslyn Tobe 
Senior Enviromhental Litigation Attorney 
U.S. Navy 
720 Kennon Street, #36, Room 233 
Washington Navy Yard, DC 20374-5013 
roslyn.tobe@navy.mil 
Telephone: (202) 685-7026 
Fax: (202) 685-7036 

I declare that I am employed in the office of a member of the Bar of, or permitted 
to practice before, this Court at whose direction the service was made and declare under penalty 
of perjury under the laws of the State of California that the foregoing is true and correct. 

Executed on August 31, 2010, at San Diego, California. 

Lauren M. Luhmann 
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